
Synopsis of Contemporary Reports 

1914-1925 

ALL INDIA REPORTER 


1914 

1916 

1918 

1920 

1922 

1924 

41 I. A. 

43 I. A. 

45 I. A. 

47 I. A. 

49 I. A. 

51 I. A. 

36 All 

38 All. 

40 All. 

42 All. 

44 All. 

46. All. 

12 A L J 

14 A L J 

16 A LJ 

18 AL J 

20 AL J 

22 AL J 

38 Bom. 

40 Bom. 

42 Bom. 

44 Bom. 

46 Bom. 

48 Bom. 

16 Bom L B 

18 Bom L B 

20 Bom LB 

22 Bom LB 

24 Bom LI 

? 26 Bom L B 

41 Cal. 

43 Cal. 

45 Cal. 

47 Cal. 

49 Cal. 

51 Cal. 

18 C WN 

20 C W N 

22 C IF AT 

24 C W N 

26 CWN 

28 C W N 

19, 20 C. LJ 

23,24 CL J 

27,28 C L J 

31,32 C LJ 

35,36 C LJ 

39, 40 CLJ 

1914 P R. 

1 S16 P. R 

1918 P. R. 

1 Lah. 

3 Lah. 

5 Lah. 

1914 PLB 

1916 P L B 

1918 PLB 

1920 PLB 

1922 P L h 


1914 PWB 

1916 PWB 

1918 PWB 

1920 P W B 

1922 P W B 


15 Cr LJ 

17 Cr L J 

19 Cr L J 

21 Cr L J 

23 Cr L J 

2b Cr L J 

22 to 25 I C 

32 to 36 7 C 

43 to 487 C 

54 to 68 7 C 

64 to 68 7 C 

75 to 84 1C 

37 Mad 

39 Mad. 

41 Mad. 

43 Mad. 

45 Mad. 

47 Mad. 

26. 27 Al LJ 

30, 31 MLJ 

34,35 MLJ 

38.39 MLJ 

42, 4 3 MLJ 

46,47 ML J 

15,16 M LI 

19. 20 MLT 

23,24 MLT 

27, 28 MLT 30, 31 MLT 

34, 36 MLJ 

1 31 L W 

3, 4 MLW 

7,8 M L W 

11 12 MLW 15,16 MLW 

19,20 MLW 

1914 AiWN 

1916 M WN 

1918 MWN 

1920.A/ W N 1922 MWN 

1 

16 N. L. R. 18 N. L. R 

1924 3/1KA 

10N.L. R. 

12 N.L. R. 

14N.L.R. 

20 N. L. R 



1 N L J 

3 N L J 

6 N L J 

7 N L J 

17 0. C. 

19 O. C. 

21 O. C. 

23 O. C. 

25 O. C. 

27 O. C. 

10 L J 

3 0 L J 

5 O L J 

7 0 L J 

9 OL J 

11 O L J 


1 Pat L. J.j 

3 Pat L. J. j 

5 Pat. L. J. 

] 

1 Pat. 

1922 PllCC 

3 Pat. 

L924 PllCC 

2 Pat L U 1 * * * * 6 * 8 


1 rat L W 

4,5 Pat LW 

1 PLT 

3 PLT 

6 P LT 

7 L. B. R. 

8 L. B. R. 

9L.B R. 

10 L. B. R. 

11 L.BR 


2 U. B. R. 

2UB.R. 

3 U B. R. 

4 U.B.R. 

4 U. B R. 

2 Rant? 

1 7 Bvr L T 

9 Bur L T 

11 Bur L T 

13 Bur. L T 

1 Bur L J j 

1 Bur L J 

8 S. L. R. 

1 

10 S. L. K. 

12 S. L. R. 

14 S. L. R. 

16 SLR 

17 SLR 1 


1925 


52 I. A. 
47 All. 

23 AL J 

49 Bom. 

27 Bom L B 

52 Cal. 

29 CWN 
41, 42 CL J 

6 Lah. 


26 Cr L J 
35 to 90 7 C 

48 Mad. 

48, 49 A1LJ 


1925AT W N 

l\ N. L. R. 

8 N L J 

2* O. C 

12 O L J 

2 OWN 
4 Pat. 

325 ma 

3 Pat L B i 
6 P L T 


3 Rang. 

i Bur L J 

9 S L R 
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1927—1934 
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r* 


1927 


1929 

1930 

1931 

1932 


1933 



54 I. A. 
49 All. 

25 AL J 


56 I. A. 

51 All. 

1929 A L J 


51 Bom. 53 Bora. 

29 Bom L Ii 31 Bom L R 


57 I. A. 

52 All. 

L930 A L J 

54 Bom. 

32 Bom L R 


54 Cal. 56 Cal. 57 Cal. 

31 C W N 33 C W N 34 C W N 
45,46 C L J 49. 50 C L J 51,52 C L J 


8 Lah 


10 Lah. 


11 Lah. 


28 BLR SOP L R 31 P L R 


28 CrLJ 30 Cr L J 
99 to 106 /C'U3tol20 10 


50 Mad. 

52, 53 MLJ 
38,39 M LT\ 
26,‘.6 MLW 
1927 MW. 

23 N. L. R 
10 N L J 


1 & 2 Luck 


52 Mad. 

VS,57 MLJ 
2 Marl Cr C 
29.30 MLW 

1929 MWN 

• 

i 

25 N. L. R. 
12 N L J 
1929 (rC 

4 Luc-k. 


31 Cr L J 
121(0128 IC 

53 Mad 

58,59 MLJ 
3 Mad Cr C 
31,32 MLW 
1930M W N 

26 N L. R 

13NLJ 
1930 Cr C 

5 Luck. 


58 I. A. 

53 All. 

1931 A L J 

55 Bom. 

33 Bom L R 

58 Cal. 

35 C W N 
53,54 C L J 

12 Lah. 

32 P L R 

32 Cr L J 
129(ol34/ C 

54 Mad. 

60,61 MLJ 
4 Mad Cr C 
33.34 MLB 
1931 MWN 

27 N. L. R 
14 N L J 
1931 Cr C 
6 Luck. 


59 I. A. 
54 All. 

1932 A L J 

56 Bom. 

34 Bom LR 

59 Cal. 

36 C W N 
55, 56 CLJ 

13 Lah. 

33 P L R 


33 Cr L J 
135 toliOIC 

55 Mad 

62, 63 MLJ 
5 Mad Cr C 
35,36 MLW 
1932 MWN 

28 N. L. R 
15 N L J 
1932 Cr C 

7 Luck. 


60 I. A. 
55 All. 

1933 AL J 

57 Bom . 

35 Bom L R 

60 Cal. 

37 C W N 
57, 58 CLJ 

14 Lah. 

34 P L R 


34 Cr L J 
141(ol46/C 

56 Mad. 

64,65 ML J 
1933 MCr C 
37, 38 MLW 
1933 MWN 

29 N. L. R 
16 N L J 
1933 Cr C 

8 Luck. 


61 I. A , 
56. All. 
1934 AL J 

58 Bom. 

36 Bom L R 

61 Cal. 

38 CWN 
59,60 CLJ 

15 Lah. 

35 P L R 


35 Cr L J 
147 I C to 

57 Mi d. 

66,67 MLJ 
1634 M CrC 
39,40 MWN 
1934 MWN 

30 N. L. R. 
17 N L J 
1934 Cr C 

9 Luck 
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Chancellor—Young for Lord 

p, n 53 M L J 162 

L-hancellor and the Lords 

n , 29 Bom. L R 159 

chancellor and the Lords 53 M L J 95 

Chancellor and the Lords 1927 MWN 83 
Chancollor s, Lord, Double role 

p, , r 29 Bom. L R 158 

Chancellor s, Lord, Double Role 

pi .. , 53 M L J 95 

Chancellor s, Lord, Double role 

p. . . 19 27 M W N 83 

Chancery Division— Sepcial Fees 

pi 52 M L J 44 

Chancery Division — Unlucky 

n . Dovi,s ’ 52 ML J 

Chancery Leaders 52 M L J 

Chancery Loaders 52 M L J 

Chatterjoe, late Mr. Haraprosad 

pi .. . 46 C LJ 

Chatterjea, Sir'Nalmi Ranjan 

p,, _ 31 C W N 

China—Constitutional reform in 

China s claim for abolition of ox- 
territoriality 31 C W N 

Chinese Draft Constitution, 1923 

pi. y 31 C W N 

Chinese Legal Reform 3t C \V N 

Civil P C , S. 11—Adverse finding 
against successful party in a pre¬ 
vious suit does not act as res judi- 

cata-8 Lah. 537 (PC) discussed 
_q ii_P 53 M L J (n.i.c.) 58 

U Cross suits disposed bv 
one judgment-Only one appoal- 
Whether'decree in other suit acts 
as res judicata : 8 Lah. 384 (F B ) 

_il 8 s CU n-p t 53 M L J (n.i.c.) 57 

43'AU l 60GdSLl liaSt03tOPPel 

—S. 13 F„ r oigrj d^iul’lUy 44 

_o I It, . 29 Bom. Ij R 117 

. ■ 13 foroign -judgment ob¬ 
tained ox-parto whether cannot ho 
sued against: 50 Mad. 261 (p. B 1 
discussed £,3 M t t / • \ 

-q 1 q _\vi .1 (n.i c.) 21 

5.13 Whether a suit lies on 

Mj XP 2 a 67 e (p f Ti g d n is ^S ent ' 60 

——S. 20 01 (c)—Whothor the^Court 
where creditor resides has always 
jurisdiction—5 Rang 451 (P C ) 

i n o 58MLJ fn.U 
: s -34 and O. 34, R. 2 -Interest 

m mortgage suits is to bo deter¬ 
mined under O. 34 and not S 34 • 


1927 Journal Index 


89 

43 

48 

32 

17 

69 

65 

69 

65 


39 


52 


38 M. L. T. 73 (P.C.) discussed 

q A7 _ 38 M LT 

‘5. 4 ( Person made a party to 
mortgage suit but subsequently 

exonerated-Claim preferred by 

Imn in execution of the decree in 
mortgage suit but rejected—S 47 
is no bar to a suit by such person- 

_49All.379diso.53 ML J( n Tc)' 

S. 47—Security bond forperfor- 
mance of a decree 54 Cal 1 di<;- 

™ S * ed 52 M L J (n.i.c.) 

-S. 48 Whether death of decree- 
holder bars execution : 50 Mad 1 
^discussed 52 M L J ( n .i. c .) 

S. 48—Mortgage decree against 
person and property—Execution 

against person after 12 years is 

barred-50 Mad. 5 discussed 

_ r 26 M L W 

S. 50—Decree can bo passed 
personally illegal representative 
is in pojssejssnon of assets : 49 All 
64o discussed 53 M L J ( n .i c j 

f„J, 0 Z. Righ ? aad obligations 


25 


31 


37 


29 


13 


55 


55 

21 


94 

17 


Of legal representatives in execu- 

S OD 7? r0 wl diD u gS A. U j 17 

S. 73 Whether S. 73 applies 

to subsequent mortgagee to have 

his rights decided in a suit by 

prior mortgagee—49 All. 636 dis- 

cussed m r t / • v 

_o rn , A1 Ij J (n.i.c.) 

3. 80 o0 Mad. 239 discussed 

— S 100 —P 53 M L J (n.i.c.) 

f * xwt. S° ncurr ont findings of 
fact Whether can bo ohallfnged 

Eng g ,T, d a: f mW,0 ^TcZ°J 

6 o S f 1926 Amondment of; by Act 
~S. 110— Substantial quosMo'I of 

-S 0t 31 C W N 103 

takV°^~f Wh ° fch0r C ° StS 01X0 ho 

taken into account : 6 Pat 445 

discussed 53 MLJ (n.ic) 

TT S L 1 /1 2 an<1 0 45 » R - 7—Whether 
High Court has discretion in ex¬ 
tending time for furnishing secu¬ 
rity for costs : 51 Bom. 430 (F B ) 
^discussed 53 M L J (n.i.o’j 

“~S. 115—Decision in the absence 
of necessary partios is a matorial 

irregularity—54 Cal. 3. 8 (P.C) 

discussed 03 ML J (n.i.c.) 

. High Court’s powers of 

intorforenc 0 : 1927 M. W. N. 84 

U. L.J discussod lp27 M. W. N. 51 


40 


48 


30 



1927 Journal Index 


Civil P C. 

-S. 141—Application to set aside 

sale dismissed for default — Whe¬ 
ther applicant has any remedy 

31 C W N 27, 32, 36, 42 
-S. 145 — Security bond for per¬ 
formance of a decree: 54 Cal. 1 dis- 
oussed 52 M L J (n i c) 37 

-0. 1, R. 1—Action against an 

unknown person 4 O W N 23 

-O. 1, R. 1—Bold attempt 

4 O W N 23 

-O. 1, R. 10—Limitation Act, S. 

22—Difficulty in reconciling both 
—50 Mad 372 discussed 

53 M L J (n i o) 32 
0. 3, R. 4—Acceptance of Vaka- 
latnama in the mofussal 31 C W N 158 
O. 7, R. 1 — Action against an 
unknown person 52 M L J 46 

O. 7, R. 1 —Unknown defondant 
A bold attempt 52 M L J 46 

O. 9 — O. 9 does not apply to 
execution proceedings : 50 Mad 67 
disoussed 52 M L J (n i c) 29 

O. 9—O. 9 does not apply to exe¬ 
cution proceedings — 60 Mad. 67 
discussed 26 L W 13 

O. 9, R. 8—Whether any number 
of applications can be made : 49 

All. 592 discussed 53 M L J (n i c) 50 

-O 9, R. 13 : 51 Bom. 67 (F. B.) 

discussed 52 M L J (n i c) 20 

O. 9 and S. 151 — Whether in¬ 
herent power can bo used in orders 
under O. 9 : 54 Cal. 405 discussed 

53 M L J (n i c) 47 
0-17 Absence of counsel on 
public duty a ground for adjourn¬ 
ment (1927) M W N 60 

O. 18, R. 5 Evidence—Record¬ 
ing of, in appealable cases 

31 C W N 125 

O. 18, R. 5—Evidence, recording 
of—New draft rules about 

_ 31 C W N 129 

O. 18, R. 5—Recording evidence 
by subordinate judiciary 31 C W N 126 

-O. 21, R. 6 and O. 38 31 C W N 18 

O. 21, R. 16 — Rights and obli¬ 
gations of legal representatives in 
execution proceedings A, I. R. J. 17 
-“0. 21, Rr. 89-93—Whether auc¬ 
tion purchaser can sue decree- 
holder for a refund of purchase- 
money in the absence of title : 53 
Cal. 758 discussed 52 M L J (n i o) 18 
O. 21, R. 95 Application for 
delivery of possession whether 


step-in-aid : 50 Mad. 403 discussed 

53 M L J (n i c) 23 

—O. 22—Decree-holder dying pon¬ 
ding execution — Representatives 
cannot bo substituted in his place 
inthat petition — Fresh petition 
should bo filed—50 Mad. 1 dis¬ 
cussed 25 L W 32 

—O. 22, R. 4—Preliminary mort- 
gago-decree passed — Suit whether 
abates : 49 All. 310 discussed 

53 M L J (n i c) 11 

—O. 22, R. 10 — Whether applies 
to execution proceedings 31 C W N 14 

—O. 22, R. 10—Whether applies 
to execution proceedings 31 OWN 115 

—O. 33, R. 10 — Leave to appeal 
in forma pauperis — Special leave 
by Privy Council was refused 

39 M L T 11 

—O. 34 — Preliminary and final 
decrees in mortgage suits 52 M L J 53 
—O. 34, Rr. 1 and 4—Preliminary 
decree passed — Whethor interest 
at contractual rate can be allowed 
—Correspondence 8 P L T 33 

-O. 34, R. 5—Compromise decree 

—Provision for instalment but no 
date fixed — Application for final 
decree is not necessary : 49 Ail. 

297 (F. B ) disc. 53 M L J (n i c) 10 

-O. 37, R. 2—Suit on pro-note on 

original side — It must be in a 
summary suit form only : 49 Mad. 

815 discussed 25 L W 30 

-O. 38 and O. 21, R. 6: 31 C W N 18 

O. 38, R. 5 — Surety bond exe¬ 
cuted in trial Court—Bond covers 
also appellate order : 51 Bom. 31 

discussed 52 M L J (n i c) 26 

-O. 41, R. 33—Some parties not 

appealing — Common defence in¬ 
volved— Whole decree can be set 
aside : 48 All. 551 discussed 

52 MLJ(nic) 3 
O. 47 — Review application 

granted—Whether whole case can 
be re-opened : AIR 1927 Cal 21 
discussed 38 M L T 26 

O. 47, R. 2—Judge passing the 
order under review transferred to 
higher Court at the same place — 
Whether the application lies to 
the same Judge : 54 Cal 374 dis¬ 
cussed 53 M L J (n i c) 37 

-Sch. 2, para. 16 (2) : AIR 

1924 Nag. 338, discussed 

A. I. R. J. 53, 61, 73 87 


1927 Journal Index 


Colonial Governors—Choice of 

1927 M W N 54 

Constitutional law—Adjective law of 
ancient India 45 C L J 33n 

British Commonwealth of Na¬ 
sons 52ML J 10 

Commonwealth of India Bill 

25 L W 3 

Dominion Governors, position of 

f 52 M L J 11 

Governor’s power'of dissolution 
in Dominions \31 C W'N 66 

Growing encroachment on judi¬ 
ciary by the Executive 31 C W N 157 

-Imperial Conference, 1926 and 

India’s Political Status 31 C W N 113 
Indian constitution — Lord Lyt- 
ton on the anomalies of 

31 C W N 101 
Judiciary and the Executive 

53 M L J 68 
Judge’s warning 39 M L T 45 
Judiciary and the Executive 

39 MLT 45 

New declaration and the old 

52 M L J 69, 70 
Rights of the subject — Legis¬ 
lature trenching upon, without due 
process of law 31 C W N 145 

Soviet theory of State 

31 CWN 134 

Status of dominions within 
British Commonwealth 31 CWN 21 

-The Judge’s Warning 53 M L J 69 

Contempt High Court can punish 
for attacks on inferior Courts : 48 
All. 711 (F. BJ discussed 

52 M L J (n i c) 14 
Contract Executed and executory 

. 29 Bom. L R 97 

Assignment of 31 CWN 4 

Contract Act, S. 23 — Immoral ag¬ 
reement 29 Bom L R 71 

S. 23 Knock-Out* 29 Bom LR 34 
S. 68 Personal covenant by 
guardian without oharging minor’s 
estate Whether minor’s estate 
can be proceeded against : 49 All 

52 discussed 52 M L J (n i cj 42 
S. 72-Recovery of money paid 
by mistake 29 Bom. L R 116 

S. 73—Whether vondeo can re¬ 
cover interest on advance : 50 

Mad. 94 (F. B.) discussed 

52 M L J (n i c) 31 
-S. 76—Sale of a ship 

_ 29 Bom. L R 54 

9- 78 Sale of undivided share, 
e. g., half a rabbit 29 Bom. LR 11 


Contract Act 

S. 233—Election to sue princi¬ 
pal or agent 1927 M W N 21, 23 

S. 239 Person getting fixed . 
sum " in lieu of bis share of pro¬ 
fits ’ whether is a partner : 51 

Bom 342 discussed 

53 M L J (n i c) 47 
S. 249 Agreement by .incoming 
partner to assume liability for past 
transactions—Creditor cannot en¬ 
force : 49 Mad 930 discussed 

52 M L J (n i c) 23 
S. 253 Nature of ownership of 
partnership property 31 C W N 41 
9. 264 Public notice given— 
Whether individual notice .is dis¬ 
pensed with — 29 Bom. L R 1244 • 
discussed 39 M L T 31 

Coroner Suicides and inquests " in 
camera” 29 Bom. L R 92 

Suicides and inquests “in 
camera” 40 WN 37 

Cosharers Alienation by cosharer 
cannot affect other’s rights of pos¬ 
session: 53 Cal 694 (F. B.) discussed 

52 M L J (n i c) 17 
Costello, Mr. Justice Leonard Wilfred 
James—Our new Judge 45 C L J 27n 
Costello, Mr. Justice : L. W. J. 

31 C W N 73 

Court Mr. Justice Eve on Publicity 

29 Bom. L R 114 
Court-fess—Reduction of 38 M L T 21 
Court-fees Act, S. 7, Cl. (9)—Suit 
for redemption—What is the 
value for jurisdiction : 7 Lah, 570 
(F. B.) discussed 52 M L J (n i c) 21 
S. 10 — Suit undervalued and 
filed in inferior Court—Court 
should not dismiss the suit, but 
should return tho plaint : 51 Bom. 

236 disoussed 53 M L J (n i c) 14 

-S. 12—Insufficient Court-fco on 

appeal—Appoal must bo regis- 
torod first before asking dofioit fee: 

31 C. W. N. 1045 discussed 



39 M L T 

27 


Crime—Increase of 

52 M L J 

14 


Increase of 

4 O W N 

12 


Remedy for 

52 M L J 

14 


Criminal, psychology of th 

0 


j 


28 Cr L J 

63 

j 

Criminal appeals 

53 M L J 

159 

I 

( 

Trial by Bench Guntur caso, 


and after 

38 M L T 

18 


Criminal Court of equity 

28 Cr L J 

41 

# 

1 


Criminal law—Immunity of Judgos 
undor 25 A L J 1 



1927 Journal Index 


Criminal P. C., Ss. 102, 103—Appli¬ 
cability to searches under Excise 
Aot 31CWN 

-S. 107—Recalling of witnesses 

for cross-examination in bad liveli¬ 
hood cases 31 C W N 

-S. 109—Suspected person— 

Security for good behaviour from 

31 C W N 

-S. 110—Proceedings for bad 

livelihood against persons regis¬ 
tered under Criminal Tribes Act 

31CWN 

-S. 161 and Evidence Act, S. 33 

31 C W N 

-Ss. 195 and 476 29 Bom L R 

- — S. 239 (f)—Whether several 

receivers of stolen property can be 
tried jointly : 6 Pat. 583 dis¬ 
cussed 53 M L J (n i c) 

-S. 247—Trial of summons cases 

31 C W N 

-S. 255—Refusal to plead 

52 M L J 

-S. 256—Recalling of witnesses 

in bad livelihood oases 31 C W N 

-S. 256—Refusal to plead 

4 O W N 

-Ss. 262 and 264—Anomaly in 

procedural law governing the sum¬ 
mary trial of warrant cases 

31 C W N 

* S. 276, Prov. (2)—Seven jury 

appeals 31 C W N 

S. 297—Misdirection of jury on 
facts Negligence in criminal 
Courts 28 Cr. L J 

S. 310—Date of previous con¬ 
viction to prove criminal intent 

28 Cr L J 

-S. 340—Vakalatnama in cri¬ 
minal cases 31 C W N 186, 

- 8 . 342—Examination of accused 

persons—Views of several High 
Courts 8 P L T 

S. 360—Interpretation of Judi- 


138 


178 


150 


189 

41 


178 


\T 


193 


187 


cial Committee 31 C W N 

S. 371 31 C W N 

S. 403 Nemo bis vexari debt 

29 Bom L R 
S. 403 —Nemo bis vexari debt 

4 O W N 

S. 403 —Nemo bis vexari debt 

38 M L T 

S. 423—Tennessee Trial 

62MLJ 

S. 439 (4) Power to alter find¬ 
ing and enhance sentenoe—8 Lah 
136 discussed 53 M L J (nic) 


61 

111 


Criminal P. C. 

-S. 439 (4)—50 Mad 259 dis¬ 
cussed 31 C W N 165 

-S. 476-B—Appeals under 

31 C W N 78 

-S.^ 488—Is “ opposite party ” 

an “ accused person ” A. I. R. J. 10 

-S. 491-Habeas oorpus 31 C W N 104 

-S.491—Habeas corpus 31 C W N 110 

-S. 491—Writ of Habeas Corpus 

31 C W N 122 

-S. 496—Refusing fingerprints as 

reason for no bail 28 Cr L J 32 

-S. 497—Offence nonbailable— 

Whether Magistrates can grant 
bail : 5,Rang 276 (F. B.) discussed 

53 M L J (n i c) 35 
-S 526—Whether transfer ap¬ 
plication can be made directly to 
High Court : 27 Cr L J 40 dis¬ 
cussed 28 Cr L J 11 

-S. 526, Cl. 8—Adjournments 

under A. I. R. J. 23 

-S. 526 (8) — Adjournments 

under A. I. R. J. 5 

-S. 544— Cognizable case— 

Whether Government bound to 
pay fees for defence witnesses 

8 P L T 71 

-S. 556—Possibility of bias 

29 Bom. L R 113 

-S. 556—Sessions Judge preferring 

complaint under S. 476 cannot try 
eth same case in appeal : 8 Lah 
496 disoussed 53 M L J (nic) 57 
-S. 562—28 Bom. L R 1031 dis¬ 
cussed 1927 M W N 24 

Criminal trial—Alibi, return of 

28 Cr L J 90 

-Committing Magistrate as a wit¬ 
ness at the trial 28 Cr L J 79 

-Capital punishment • 28 Cr L J 58 

-Deterrent sentences 28 Cr L J 81 

-Deterrent sentences 53 M L J 66 

-Deterrent sentences 39 M L T 26 

-Deterrent sentences 4 O W N 55 

-Dishonour among thieves 

4 O W N 80 

-Doubtful leniency 52 M L J 88 

-Family and state in criminal 

jurisprudence 53 M L J 66 

-Jury trial an ineffective sur¬ 
vival 28 Cr L J 17 

-Killing in mercy 53 M L J 159 

-Medical evidence—More trouble 

for the proseoution 28 Cr L J 80 

-Reduction of sentence 53 M L J 160 

-Sacco and Vanzetti case 

1927 M W N 88, 89 


1927 Journal Index 


Criminal trial 

Savage sentences 28 Cr L J GG 

Trial of corporations 28 Cr L J 62 
' Unsatisfactory character of 
records in criminal cases 

31 C W N 134 

- Unwritton law ” 4 O W N 40 

Vakalatnama in criminal cases 

31 C W N 186, 187 
Vakalats and criminal Courts 

53 M L J 116 
Crown as litigant 53 M L J 25 

-’The Scottish model 53MLJ 26 

Davios, Justice—Reminiscences of 
a Lawyer 1927 M W N 45 

Decree Sotting aside for fraud—• 
Frau! must provont plaintiff from 
putting his case : 5 Rang. 46 dis¬ 
cussed 52 M L J (n i cj 35 

Deed —Construction — Rule in 
Shelley’s caso 1927 M W N 53 

Dictionary, Oxford English 29 B L R 137 
Dillon, Lato Mr. G. W.—Tribute in 
High Court 25 A L J 10 

Divorce—The woman in the Case 

39 M L T 3 

Divorce Act Indian and Colonial 
Divorce Jurisdiction Act 

1927 M W N 26 
Judicial intervention in divorce 
suits 4 O W N 11 

Divorco suits Judicial intervention 

in 52 M L J 9 

Easement Person claiming right of 
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THE NEW YEAR 


We have much pleasure in communicating to our numerous realors and to the 
learned members of the legal profession, on the Bench ani at the Bar, our hearty 
gool wishes for a prosperous and happy Now Year. The first day of January 1027 
will bo a red letter day in the annals of the legal profession in this country. Defec¬ 
tive though it may be in many particulars, the Indian Bar Councils Act, which will 
come into operation on the Now Year Day, will be a milestone on the road to pro¬ 
gress of the legal profession in this country. We look back with satisfaction upon 
the humble services, which wo have been able to render in connexion with the 
enactment of the Indian Bar Councils Act. We hope that in the coming year the 
inembors of the legal profession will effectively organize themselves to give full 
offect to all the progressive provisions of the now Act and to see that the several 
High Courts make promptly the necessary rules for bringing into existence at an 
early date the sovoral Bar Councils contemplated under the Act. 

The morabors of the Bar havo a more important duty to discharge in connexion 
with legislation both in the Imperial and in the Provincial Legislatures While on 
tho one hand a popular Legislature gives full facilities for giving effect to such 
amendments to a bill as commend the general approval of the members, it is its 
lnhoront defect that at the eleventh hour amendments are moved and carried which 
do not fit in with the scheme of the hill and which may in certain cases lead oven 
to inconsistent and irreconcilable provisions in tho same statute. Tho technique in 
the matter of drafting bills and amendments at tho instance of private members of 
tho Legislatures has to be improved a groat deal. Largo questions of constitutional 

proprie y, and questions involving the respective jurisdictions of tho executive the 

judiciary and the Legislature are likely to present themselves for solution. It’ will 
ho the duty of tho members of the Bar to express their collective opinion on such 
matters and to give the lay public a lead which will be on sound and proper lines 
The raombors of the Bar havo hofore them the important duty of getting the 
enhanced Court-fees reduced immediately. Tho year that has just pasted showed 
signs of trade revival and general proiponty, which is acknowledged on all hands 
Tho time has therefore come when tho increased revenues should be utilized not for 
increasing oxpondituro hut to offect a substantial reduction in tho enhanced Court- 
fees. It .8 the dut^ of the members of tho Bar to carry on a continued and 
sustained agitation in this matter. Wo havo been expressing the feeling that our 
Universities and Bar Associations should take more lively intorest in the devolon- 

the - 8cienfc ' llc ! tud y o{ . Iaw » a9 distinguished from legal studies, with a view 
to fcho requnoinents of a practising lawyor. 

.. W ? t; ako thi «‘ opportunity to express our gratitude to our numerous readers and 
h fvf f ? r warm BU PI ,ort wh,ch wo havo consistently received at their 
, rt f ° r th “ la3fc five y ears and to our learned correspondents for their active co- 
operation with us in making our editorial columns servo the best interests of the 

our hu^,' 601,8 thttt i" a ! e D0W * e “ 11 wiH be to continue afh.thor^o 

ideaU ^tUno“d Ihol 01 w 0 ,ul ? lment tho gramma and theachiovemont of tho 
aeais outlined above. Wo again repeat our hearty good wishes fop i 

enable Y °* th ° S en .^ h and tho Bar * and w0 *® r vently hope that the Bar will 6 bo 

»b ed to prove itself a great force for the promotion of tho general good. 
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RELIEF OF INSOLVENT 
DEBTORS 

We havo much ploasuro in congratu¬ 
latin'; tho Bombay Logal Aid Society on 
tho useful work which is being done by 
it in connexion with tho question of 
giving facilities for poor litigants. Tho 
Memorandum prepared by Mr. N.M. Joslii, 
tho President of tho Bombay Legal 
Aid Society, and submitted by tho 
Society to tho High Court of Judica¬ 
ture, Bombay, which is printed in ex- 
fonsoino ir columns of this issuo, is a 
thought-provoking contribution to tho 
subject of Insolvent Debtors in abso¬ 
lutely indigent circumstances. Tho 
criticism against tho Bombay Rules made 
therein aro in our opinion well founded 
and we hope the learned Judges of tho 
Bombay High Court will ho pleased to 
make tho necessary amendments in tho 
Insolvency Rules so as to bring them in 
consonance with tho main principles of 
the Insolvency Law recognized by all 
modern systems of jurisprudence. On 
some of (ho points outlined in tho said 
memorandum wo may just ohservo that 
in the rulos made under tho Provincial 
Insolvency Acb by tho High Courts of 
Madras, Calcutta and Allahabad tho 
suggestions adumbratod in tho memo¬ 
randum havo been already recognized 
and largely givon ofl'oct to. 

Rule 22, 01. 2 of tho Madras Provincial 
Insolvency Rulos, 1922, gives tho dis¬ 
cretion to tho Court to roquiro tho 
debtor who presents tho petition to make 
tho necessary doposits fer costs, etc. 
There is no obligatory n initnum pre¬ 
scribed as is found in Ii. 55 re for rod to in 
para. 10 of the memorandum. 

With roforonco to costs of noticos 
R. 37 of tho Allahabad High Court In¬ 
solvency Rulos makos it clear that on a 
debtors’ position, if llio Court is satisfied 
that the debtor is unablo to pay tho cost 
of publication in tho Local Official 
Gazette of tho noticos requirod by tho 
Act tho Court shall direct that such cost 
bo mot from tho sale proceeds of tho pro¬ 
perty of tho insolvent. Tho rule fur¬ 
ther provides that if tho insolvent has 
no property, or if tho sale proceeds aro 
insufficient such costs or tho irrocovor- 
ablo balanco thoreof, shall ho romittod. 

Rule 22 of the Madras Provincial 


Insolvoncy Rules provides for tho publi¬ 
cation of noticos freo of charge aud in 
tho case of a composition or scheme that 
is approved of by tho Court, tho costs, in¬ 
curred by a debtor, of tho application to 
approve the composition or scheme are 
allowed out of tho ostato. 

To tho same effect is R. 32 of tho Cal¬ 
cutta High Court Provincial Insolvency 
Rules and R. 30 of tho Allahabad High 
Court Provincial Insolvoncy Rules. 

Wo may also point out that R. 133 of 
tho Insolvoncy Rulos of the Madras 
High Court under tho Presidency Towns 
Insolvoncy Act givos a very wide dis¬ 
cretion to tho Court in tho matter of costs 
and in giving directions that costs bo 
paid out of tho estato of tho insolvent in 
tho hands of the Official Assignee. 

Under tho English practice, as statod 
in 2 Ualsbury at page 321, tho costs of 
and incidental to any proceeding in 
Court aro in the discretion of tho Court. 

Tho days when in tho words of a 
text writer “ All bankrupts, without 
distinction, wore treated as criminal 
offenders ” havo now gone past. Every 
civilized system of jurisprudence re- 
cognizos it as an Momentary principle 
that relief should ho givon to insolvent- 
debtors subjoct to certain safeguards and 
restrictions. What is givon by tho right 
hand should not bo taken away by tho loft. 
Tho beneficent provisions of tho statute 
should not ho nullifiod by tin Statutory 
Rulos. Wo hopo that tho learned Judgos 
of tho Bombay High Court will view 
with sympathy tho justice and tho pro' 
prioty of tho criticisms lovollod at tho 
Bombay Rulos by tho Bombay Lognl Aid 
Socioty. 

Relief of Insolvent Debtors. 

Tno following is a copy of tho petition 
submitted by the Bombay Logal Aid 
Socioty to the High Court of Judicature, 
Bombay. 

To. 

Tho Honurablo tho Chiof Justice 

and Judgos of tho High Court. 

Tho Humble Potition of tho Bombay 
Logal Aid Socioty. 

Rospoctfully Sliowoth : 

1. That ono of tho objocts of the 
Bombay Legal Aid Socioty (hereinafter 
referred to as ” y*our Petitioners D 



1927 Notes & Comikents Journal 3 


to co-operate with the judiciary so as to 
make justice accessible to the poor. 

2. Order 33 of the Code of Civil 
Procedure deals with suits by paupers 
and 0. 44 with pauper appeals. O. 33, 
R. 1 defines a “ pauper ” to bo a porson 
who is not possessed of sufficient moans 
to enable him to pay the foo prescribed 
by law for the plaint iu such suit, or, 
where no such feo is proscribed, when he 
is not entitled to property worth one. 
hundred rupees, other than his necessary 
wearing apparol and the subjoct-mattor 
of tho suit. It has been held that tho 
Court has inherent power to allow a 
defendant also to defend as a pauper. 

3. Order 33, R. 8 provides that whore 
tho application to sue (or defend) as a 
pauper is granted, the pauper shall not 
bo liablo to pay any Court-fee (other 
than foes payable for service of process) 
in respect of any petition, appointment 
of pleader or other proceedings connected 
with tho suit. 

4. "Whore a person is admittod to suo 
or defend as a pauper, tho Court may, 
if nocossary, assign an advocate or 
attorney, or both, to assist him ; and an 
advocate or attorney so assignod shall 
not bo at liborty to refuse his assistance, 
unless ho satisfies the Court that ho has 
good reason for refusing. No porson shall 
take or agree to tako, or seek to obtaih 
from him, any foo, profit or reward, for 
tho conduct of his business in the Court. 
(Rules 100 and 205 of tho Bombay High 
Court, Original Side). 

5. The circumstance that, in deter¬ 
mining whether an applicant is possessed 
of sufficient means, tho subject-matter of 
suit is excluded, makos it possible for a 
person to obtain tho privileges accorded 
to a pauper, although ho may bo laying 
claim in the suit to property worth 
thousands of rupees and may havo, prima 
facie, a cause of action in rogard there¬ 
to [O. 33, R. 5, sub-Cl. (d). ]. 

6. Thus tho privileges accorded to a 
pauper aro considorablo, and enable him 
to obtain property of any value for him- 
F olf, without practically any init’ul costs, 
charges or expenses. Tho underlying 
principle of tho law and practice as to 
paupers seems to bo that no subject of 
tho Crown shall bo prevented from ob¬ 
taining proporty to which ho may bo 
entitled, through His Majesty's Courts, 
hy reason only of poverty. 


7. Tho object of tho Presidency Towns 
Insolvency Act is of wider application. 
It may bo broadly stated to bo, to 
ensure a completo distribution of the 
proporty of a debtor among his credi¬ 
tors and tho relief of an honost debtor 
from liability for his debts. 

8. Section 102 of tho Act gives the 
Courts having jurisdiction under it the 
power to mako rules for carrying into 
elToct tho objects of tho Act, subject to 
tho sanction of Government (S. 113), and 
in particular, to mako rules to provide 
for and regulate : 

(a) The foes and percentages to ho 
charged under tho Act and the 
manner in which tho samo aro to 
be collected ; and 

(b) the investment of unclaimed divi¬ 
dends, balances and other sums 
appertaining to tho estate of in¬ 
solvent-debtors, and the applica¬ 
tion of tho proceeds of such 
investment. 

9. Under tho power so reserved, the 
High Court has framed Rulos under the 
Act. Rulo 51 provides that the fees and 
percentages set out in Appendix II to 
the Rulgs shall bo charged and received 
by tho Chief Clerk, upon tho several 
proceedings, documents and matters in 
tho said Appendix specified as charge¬ 
able. Tho said foes include fees to bo 
paid for : 


Filing petition 2 0 0 

Filing schedule 10 0 

Application for order of 

discharge 2 0 0 

Preparing every notice 

per folio 0 12 0 

*■ Serving oach notice 0 12 0 

Every service by goneral 

post 040 


10. Rulo 55 providos that upon the 
presentation of a petition by tho debtor 
ho shall doposit with tho Chief Clerk 
tho sum of Rs. 20 and such further sum 
as tho Chiof Clerk may, from time to 
time, require, to cover tho fees and ex¬ 
penses to bo incurred by tho Chief Clerk. 

11. Rule 128 providos that on insol¬ 
vent shall not bo ontitlod to havo any 
of the costs of and incidental to his 
application for his discharge allowod to 
him out of his estate. 

12. On adjudication all tho proporty 
of the insolvent whorovor situato vosts in 
the Official Assignee and becomes divi- 
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siblo among his creditors (S. 17). Any 
property acquired by the insolvent upto 
tho time of his discharge also vests in 
the Oflicial Assignoo (S. 52). S. 58 re¬ 
quires tho Oflicial Assignee to take 
possession of all tho property of tho in¬ 
solvent. In ca^es where tho insolvent is 
in tho receipt of a salary or income, tho 
Court is given tho power under S. GO to 
appropriate a portion of tho salary or in¬ 


In Insolvency Case No. 1341 of 1924 
tho insolvent was required to deposit 
with tho Chief Clerk Rs. 380 on 
account of the fees as a condition pre¬ 
cedent to his application for discharge 
being evon taken on the file. The in¬ 
solvent in tho said case applied to tho 
Oflicial Assignee to pay tho fees out of 
tho insolvent’s estato in his hands (which 
was considerable), but the Oflicial 


come to the creditors. 

13. The only property of tho insolvent 
which does not vest in tho Oflicial 
Assignoo is stated in S. 52 to ho : 

(h) Tho tools (if any) of his trado and 
tho necessary wearing apparel, 
bedding, cooking vessels and fur¬ 
niture, of himself, his wife and 
children, to a value inclusive of 
tools and apparel and other necos- 
earies as aforosaid not exceeding 
three hundred rupees in the 
whole ; and, 

Section 75 authorizes tho Court lo 
make an allowance to the iusolvont out 
of his property, for the support of tho 
insolvent and his family or in considera¬ 
tion of his services. Save as afore aid, 
tho insolvent is prohibited from retaining 
any property for himself. The Act there¬ 
fore does not permit tho insolvent to 
retain anything out of his estate to on- 
able him to defray the foes and expenses 
aforesaid ; nor doos it permit tho Oflicial 
Assignoo to meet tho same from tho os¬ 
tato of tho said insolvent, or from the 
Unclaimed Dividend Rovenuo Account or 
otherwise. 

14. Not only docs S. 38 give liborty to 
an insolvent to apply to tho Court for an 
ordor of discharge at any timo aftor ad¬ 
judication ; but tho Court is given power 
to prcscribo the timo within which the 
insolvent shall apply for his disclmrgo 
and, in default, to annul the adjudication 
(S. 41). Accordingly, R. 136 of tho Rulos 
of the Bombay High Court provides that 
whore an insolvent does not apply to tho 
Court for his discharge under 8. 8 for a 
jioriod of eighteen months from tho dato 
of the order of adjudication, tho Court 
may annul tho adjudication. 

15. Tho Act therefore imposes cortain 
duties on tho insolvent, and deprives 
him, at tho same time, of tho m< ana to 
porform those dutios. Tho foos required 
lo ho deposited with tho Chiof Clork 
boforo entertaining an application for 
discharge, are vory often considerable. 


Assignee declared his inability to’do so. 
As a consequence, and a9 the insolvent 
had no means, ho was unable to apply 
for his discharge and his matter 
languished. The said illustration is only 
one of many such to bo found in tho In¬ 
solvency records of the High Court. 

1G. When regard is had to the condi¬ 
tions under which a debtor may petition 
under tho Act, (S. l-l), viz :— 

(a) that his debts amount to Rs. 500, or 

(b) that ho has been arrested and im¬ 
prisoned in execution of a decree for the 
payment of monoy, or 

(c) an ordor of attachment in execution 
is made and is subsisting on his property, 

and lo the other provisions as to the 
vosting of his property in the Oflicial 
Assigneo, it is, your Petitioners submit, 
unjlist that ho should bo required to 
make the deposit under R. 55 of the 
High Court Rulos or pay tho charges 
prescribed in Appondix 2, out of his own 
pocket, and without recourso to his 
estato which may have vosted in the 
Oflicial Assignoo. 

17. Tho hardship will bo all tho more 
evident whon it i9 submitted that tho 
Rules do not provide for the foos and ex¬ 
penses pa\ ahlo by tho insolvent boing 
mot out of his estate, oven if ho is 
granted an unconditional discharge and 
tho Court is satisfied that his insolvency 
was caused by misfortuno without any 
misconduct on his part and that the in¬ 
solvent had rondored tho fullest assist¬ 
ance to tho Oflicial Assignoo in tho reali¬ 
zation and distribution of his estato. 

18. Still more gravo is tho hardship 
where tho insolvent has no assets. Ho is 
dobarrod from applying for his discharge, 
simply bocauso of his inability to pay 
tho fees. Your Petitioners understand 
that, in such ca?os, tho adjudication > s 
annulled under tho sai d K. 136 and all 
tho consoquoncos of annulmont as to 
execution of decreed against him, oto. 
apply to his case. 
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19. Under the National Bankruptcy^ 
Act, 1898,of the United States of America 
a bankrupt is hold entitled to his disburse¬ 
ments and expenses in proceedings to 
obtain his discharge (In re Dibblee, 4 Ben. 
304, Fed. Cas. No. 3887 ; In Re Hatcher, 
(D. C.) 145, Fed. 658 ; 16 Am. Bankr. 
Rep. 722). Under tho South African Act 
32 of 1916, taxed costs of sequestration, 
whefchor voluntary or compulsory, aro 
allowed to bo paid out of the bankrupt’s 
estate in priority to tho remuneration of 
the trustee, provided they have beon 
necessarily and rightly incurred. Article 
607 of the Law of 28th May 1838, 
(French Codo of Commerce) requires 
notice of the application for discharge to 
he given to all tho creditors. Article 5, 
however, of tho Law of 2ord May 1908, 
dispenses with stamps and registration 
after the institution of the proceedings 
for*di3chargo. The trend of opinion in 
England i3 indicated by the fact that tho 
Poor Persons Rules (O. 16 as amendod) 
are held to apply to an applicant who is 
worth a9 much as £ 50 (excluding wearing 
apparel, tools of trade and tho subject- 
matter of tho proceedings) or one whoso 
income amounts to £ 2 a week. The 
relief of poor persons has beon engaging 
attention of tho League of Nations. 

20. Your Petitioners submit that when 
the Legislature has conferred tho benefit 
of the pauper procedure on individuals, 
in order to secure their private and 
personal rights and that, although, they 
may have admittedly a olaim to consi¬ 
derable property involved in the litiga¬ 
tion, it is not equitable that an insolvent 
who, undor tho Act, is debarred from re¬ 
taining any property, and who is required 
to comply with tho provisions of the 


Adjournments under S. 526 

Our readers will peruse with interest 
tho erudite and woll-rea*oned critical 
note on the decision of the Sind Judicial 
Commissioner’s Court in tho King- 
Emperor v. Nathomal and others which 
appears on another page in this issue. 
Tho said case is roported in A. I. R. 1926, 
Sind at page 137. We entirely agree 
with tho observations of Mr. Rochaldas 
Karam Chand tho learned writor of tho 
critical note referred to. Without 
repeating the string of cases on this worn- 
out themo, we shall content ourselves by 


Act, should bo denied the moans to per¬ 
form tho dutios laid upon him by tho 
law, even if ho has considerable property 
of his own, which has vested in tho 
Official Assignee and the insolvent's 
services might have proved beneficial to 
the estate. 

21. Your Petitioners submit that tho 
aforesaid state of things calls for an 
inquiry and redress. Your Petitioners 
submit that tho rulos under tho Act 
should bo amondod so a3 to provide that 
the exemptions allowed to a pauper 
shall also be allowed to a debtor on his 
being adjudicated insolvent ; that tho 
Official Assignoe shall bo empowered to 
defray the foo3 and oxponses payablo by 
the insolvent under the Rulos, out of 
the insolvent’s assets in his hands ; and 
that in cases where tho insolvent ha3 no 
assets tho said fees and expenses should 
be either entirely dispensed with or be 
defrayed out of the Unclaimed Dividoned 
Revenue Account referred to in Rr. 178- 
179, or that the same may bo otherwise 
provided for. To ensure that the exemp¬ 
tion granted may not bo abused, your 
Petitioners submit that liberty may be 
reserved to the Official Assignee or any 
creditor to apply to tho Court at any 
time to remove tho exemption if the 
insolvent has committed a breach of any 
provisions of tho Act. 

And your Petitioners will as in duty 
bound for over pray, etc. 

Dated this 17th day of Novembor 1926. 

N. M. JosHl, 

President, 

Bombay Legal Aid Society 

No. 110, Mcdows St, 

Fort, Bombay. 


(8) Criminal Procedure Code. 

extracting tho following quotations from 
Vol. 2 Halsbury’s Laws of England : 

It is tho duty of the Judges to give fair and 
full effect to statutes without regard to the 
particular consequence in tho special case, nnd 
not to indulgo in conjecture as to what Parli- 
meet would havo douo if a particular case had 
beon presented to its notice ; for it may be pre¬ 
sumed that tho framers of a statute contem¬ 
plated matters of ordinary occurrouco. 

There are also innumerable casos 
docided by tho High Courts in India 
wherein tho same principle is recognized. 
Wo venture to express the hopo that 
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wbon tho question again comes up before 
tbo Sind Court a fuller Bench will go 
into tho whole question and reconsider 
tho decision which has hcen so ably 
analyzed and criticized by tho learned 
writer of tho critical noto : 

A Critical Note 

In f ho Court of tho Judicial Commis- 
sioncr of Sind. 


Criminal Revision 00 of 1925. 

Tho King-Em perot v. Nalhomal and 
others, A. I. R. 1920 Sind 157. 


The Divisional Bench of tho Court of 
the Judicial Commissioner of Sind, con¬ 
sisting of two Judges Dr. Do Souza, and 
Mr. Kennedy, has hold in tho abovo 
case : 


(1) That tho applicant can tilo his 
tram for application direct to tho High 
Court, without in tho first instance 
approaching tho District or Sub-Divi¬ 
sional Magistrate. 

(2) lhat when tho applicant notifies 
his intention to tho Magistrate to apply 
for^ a transfer from his Court, under 
S. 5_b (8) Criminal P. C. tho latter is not 
hound to adjourn or postpone tho caso 
unless ho is satisfied that tho accused has 
a real and a bona fido intontion to mako 
•such an application to tho High Court. 


Tho learned Judges, while deciding tho 
first point, do not agreo with the Bombay 
High Court in thoir decision reported in 
b Rom. R. R. 180 basing their judgments 
sololy on tho ground that 
there is nothing iu tho statute which renders 

it necessary to movo tho District or Suh- 
Divisional Magistrate in tho first instance. 


So far I do not feel myself concerned 
now, and therefore silently \ ass over it 
for the prosont. 

But as thoir decision on the second 

point has exorcised tho minds of several 

of my picador frionds hero, and has 

struck mo as most unconvincing, I foci 

myself called upon to put forth an 

humble comment thoroon, through tho 

columns of your journal and expect a 

moro olaborato and loarnod exposition on 

tho point at tho hands of tho momhors of 

tho Bar or Judici ary in Sind or elso- 

whero. This common!; ;has boon nccosi- 

tatod moro for tho roason, that tho 

i_>Htnct Magistrates of Sukkur and 

Carkana havo issued this decision as a 

Circular judgment in thoir districts and 

that hasafToctcd the Court going public 
soriously. 


I)r. Do Souza, while fully admitting, 
and in fact, basing his judgment 
on tho fact, that tho wording of the 
piosont amonded S. 52b is more compre* 
honsiveand liboral and in favour of the 
applicant than that of tho Code of 1898, 
has yet thought fit to engraft now words 
into tho Codo and prefixed perfectly new 
adjectives to the words of tho soefcion, 
and has thus taken upon himself tho 
duty which is properly tho duty of tho 
Legislature. Mith duo deference, I 
should bo allowed to say that it is never 
a function of tho Judge to import his own 
woids in tho section whon they novor 
exist ; hut in this case both tho learned 
Judges havo inserted tho words " real ” 
ant ] ( bona fido as necessary prefixes 
to intontion to make an application ” in 
tho soction. One of them ha? followed tho 
Calcutta High Court Judges'observations 
in I. L. R. .1 Cal. 715 which is a decision 
of 1901 and was presumably brought to 
tho notico of tho Soloct Committee in 
191b, and tho present section as amended 
stands in spite of thoso remarks. This 
shows that tho intontion of tho Legis¬ 
lature evidently was to tho ofToct that 
there should bo no room for pretext to a 
Magistrate to refuso an application for 
adjournment under S. 52(5 (8) and that 
tho applicant should have an opportunity 
fo move tho High Court to havo his fate 
decided in a Court in which ho has moro 
confidence whonovor ho comes to beliove 
that ho cannot havo a fair trial. But 
the learned Judgos, instead of reading the 
section from that stand-point havo held 
thal it could not havo boon tho intention 
tho Logislaturo to allow tho applicant 
to havo a postjxinemont on merely noti¬ 
fying his intontion. 

Now whalovor the object he, and 
whatovor the opinion of some of the 
members of tho Soloct Cormuittco, the 
prosont S. 52b (8), as it slands now, gives 
absolutely no option to tho Magistrate 
in tho inattor. No such words as “ real ” 
or “ bona fido ” find placo thoro nor docs 
a proviso, to tho ofToct, that 

unless lio is satisfied that tho accused has n 
brna fido intention to mako an application. . . . ,, 

oxist in tho said section. 1 am thorofore 
humbly of opinion that ovon without 
furthor argument this engrafting of pre- 
fixos or now provisos is repugnant to 
tho lottor of tho law. 

A fow oxtracts from Mihra’s Com¬ 
mentary on tho Criminal P. C. (1924 Edn.) 
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and the (Joint) Committee's report and 
22 All. L. J. pago 430 A. I. R. 1924 A. 
633 will be well worthy of quotation 
hero, in my support which I do hero- 
below. 

Ultra’s Criminal l\ C. 

Tho words of tho prosont ssctiou have baon 
made more imperative by omitting certain words 
which occurred at theeid of tho old Sab-section 
and which took away the forco of shall. 

Joint Committee's Report. 

Our amendment provides for a compulsory 
adjournment at any stage of tho oaso except that 
a Scions Court may rofuso to adjouru sub- 
S, 9) whan it is of opinion th.it tho application 
has been unreasonably delayed. 

A. I. R. 1021 .4. 533, 

.After the application for transfer had 

bean made to his Court lie would have adjourned 
the case at onc'i. 

The actual remarks are : 

Uuder tho new Code however, it is tho duty 
of the Criminal Court to postpone the case 
at onoe. S. 525 (8) is impsrativo and omits the 
former expression “ bjfore the accused is called 
his defence.” 

This ruling will, I fear, have an effect 
of prejudicing tho applicants seriously 
and might servo as tho bo3t protest for 
the lower Courts, to throw off tho 
applicants’ prayer specially when they 
are sitting with a biasod mind or are 
obsossoJ with the idea that they are 
doing it in tho interests of speedy dis¬ 
posal. I cannot understand how, with 
all tho safe guards and strict warnings 
issued by tho learned Judicial Commis¬ 
sioner in tho course of tho same judg¬ 
ment, tho lower Court Judges or Magis¬ 
trates will ho able to guago tho bona 
lidos of the applicants and that too on 
tho materials before them. Will the 
Magistrate stand up to fool tho applicant, 
or his pleader's p ilse or ask him to put 
in a numbor of affidavits or call a host 
of witnesses to prove his mentality then 
and satisfy tho Court to tho hilt that tho 
applicant does really intend to make an 
application for transfer (though ho may 
hack out thereafter) or should ho file a 
doctor's certificate to support him ? 

No doubt tho motives of tho Judges 
to put in such a rider to tho section are 
sincoro and aro intondod to put a chock 
to cortain vagaries of tho applicants 
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which aro instanced by them in their 
judgments; but in view of tho clear pro¬ 
visions of tho law as shown above, or 
otherwise such considerations should not 
weigh with tho lower Courts. Let tho 
Legislature by all means mako further 
amendments on tho point, if need ho. 

On a doop consideration of tho ques¬ 
tion I am of opinion that a postpone¬ 
ment is at least a lesser ovil. 

In tho end it is submitted that tho 
learned Doctor’s taking help of Cl. G on 
the point is quite misplaced. The ques¬ 
tion of costs corner to operate only before 
the High Courts and that too only whon 
they come to hold that tho application 
filed for transfer was vexatious. That 
has absolutely no connexion with tho 
jioint in dispute. 

Lastly tho very reasoning of the 
learned Judges that proceedings subse¬ 
quent to tho refusal of tho application for 
postponement might ho hold void even 
if tho High Court comes to decide that 
there was no ground for transfer goos to 
support mo in so far, that it would under 
all circumstances ho only too proper to 
grant a postponement on tho applicants 
notifying his intention, and thereby save 
a good deal of public time which would 
1)9 otherwise ultimately lost. 

On perusal of tho judicial Commr’s two 
most important safeguards (l)of avoiding 
a refusal on more conjectural grounds 
and (2) of ultimately holding tho subse¬ 
quent proceedings void, one cannot but 
como to tho conclusion, that tho learned 
Judicial Commissioner has fully felt the 
shaky nature of his pronouncement and 
has verily believed that their docision is 
not absolutely according to the letter of 
tho law enacted in tho code of Cri¬ 
minal Procedure. 

Under such circumstances I submit the 
J. C.’s Court would bo pleased to re¬ 
consider tho above decision early and 
order its publication soon enough to 
counteract tho action of tho District 
Magistrates of Sukkur and Lavkana. 

District Court Ploaiors] Rochaldas 

Chambers f-Karamohand, 
Sukkur,SindD/-21-10-2G J Pleader Sukkur 
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Reviews 

Fictions in the development of 
Hindu Law Texts. — (Being the 
V. Krishnaswami Aiyar Loctures, 1925 
delivered under the auspices of the 
University of Madras). 229 pp. 

It was an excellent idea that the 
memory of an eminent lawyer and 
Sanskrit scholar should have been per* 
petuated by his worthy son in tho shape 
of a Lectureship on Hindu Law subjects 
with special reference to Sanskrit sources. 
Mr. Sankara Rama Sast-ri a good lawyer 
and a good Sanskrit scholar has done full 
justice to what might at first seem to be 

a rat her unattractive subject; indeed ho 

has made it as attractive as one can 
possibly mako it. 

Though the sources of law aro authori¬ 
tatively stated by Yajravnlkya to be : 

3fT, K: PPPl || 

tho keynote of tho lectures is roally a 
successful attempt to show how tho 
ancient writers eraphasizo tho omni- 
scionco, eternity and infallibility of tho 
Vedas and trace everything else to tho 
Srutis. In doing so, tho Jccturor gives 
very interesting dotails as to tho various 
fictions employed by such writers to 
justify thoir conclusions; o. g. the 
theories of tho last Sruti, the latont 
Sruti and tho patent Sruti to traco 
the authority of tho Smritis to Vedic 
origin, tho theories of Sabaraswamin 
and Kumarila relating to conflict betweon 
Bruti and Smriti toxts, tho theories rolat- 
ing to the foundation of oven customs in 
the Vedas and tho various thoorios relat¬ 
ing to interpretation such a; Ekavakyata 
omployed to doduco concord among con- 
Aiding sources of law. Tho loctnror goes 
further and tracos how fictions aro found 
at the very root of largo branchos of sub¬ 
stantive law : o. g. tho fiction of idontity 
between the heir and tho propositus 
justifying the right of tho issue, tho 
spouso, tho slave and tho disciplo to 
inherit; the fiction of sonship by adoption 
carrying out many refinements in tho 
Ja w of adoption ; tho fiction of a child 

ir T,) ? ® ourc09 of Dharma aro (1) the 
\ edas, (2) tho Smritis, (H) tho practices 
of good men, (4) whafc is accoptablo to 
ones own soul, and (5) tho desire pro- 

duced hv a virtuous resolve. (Yajnaralkya, 
Oh. 1, 7.) 


of Books 

in utero being a person in esse leading to 
many principles in the law of alienation, 
of adoption, of majority, etc., the fiction 
of an idol boing a person in esse leading 
to many principles in the law of religious 
endowments, the fiction of a gift involved 
in a salo, etc. The lecturer gives copious 
illustrations by means of comparisons and 
contrasts wherever possible from the 
English and Roman Laws and shows how 
fictions have founded scores of principles 
of those laws. A concise treatment of 
the divisions of tho Hindu judiciary, their 
jurisdiction and the laws administered by 
them is also worthy of note. 

The book exhibits a richness of detail, 
a rare degroo of Oriental Scholarship and 
a sound comparative treatment of the 
subject and deserves to be valued as an 
acQuisition to tho library of any lawyer 
or oriental scholar. 

AT. n. 

The Indian Stamp Law by Walter 
Russel Donog l —Revised by K. J. 
Rustomji, Bar-at-Law, Lahore, Seventh 
Edition, 1926 and published by Messrs. 
Butterworth Co. Ltd., pp. over 680: 
Price Rs. 12. 

This sevonth edition is revised and 
editod by Mr. Rustomji, tho well-known 
author of tho Law of Limitation, owing 
to tho death of Mr. Donogh. Tho Editor 
has added marginal notos and appropriate 
paragraph headings. Mr. Donogh novel* 
cited any decisions oxccpt those of the 
Chartered High Courts hut tho Editor 
has attempted to mako this work more 
exhaustive aiul useful by utilizing the 
decisions of tho Chief Courts and also tho 
Courts of tho Judicial Commissioners 
though tho parallel roforoncos of oach 
docision aro not complete, Tho caso*law 
has boon brought down to Juno 1926. 
This edition is far moro useful than tho 
previous ono apart from tho incorporation 
of tho intervening judgments. 

Ghosh's Lawyer's Diary 1927 pub¬ 
lished by Mossrs. M. C. Sirkar and Sons, 
Law Booksellors and Publishers, 90/2-A 
Harrison Rond, Calcutta. 

We havo to acknowledge with thanks r 
from Messrs. Sarkar and Sons, Calcutta 
tho Lawyer’s Diary and tho Gem 

Diary. 
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PRECEDENTS 

It may be laid down as a general rule that that part alone of a decision of a 
Court of law is binding upon Courts of co-ordinato jurisdiction and inferior Courts 
which consists of the enunciation of the reasons or principles upon which the ques¬ 
tion before the Court has really been determined. This underlying principle which 
forms the only authoritative element of a procodent is often tormod the ratio 
decidendi [llalsbury $ Laws of England—Vol. 18, Page 210.) 


LAW REPORTING RULES 

Mad. L. Journal {Vol. 3, page 223) (1893) 

Edited by V. Krishnaswami Aiyar and P. R. Sundara Aiyar. afterwards 
■High Court Judges, Madras ; and P. S. Sivasawmy Aiyar , ex-Advocate 

General and Executive Councillor. 

A good example of the difTusod character of the reports is to bo found in the 
report of a recent decision of the Privy Council (20 All. 171 ; 172) in which the nrin- 
cipal question was whether a particular mortgage-deed gave post diem interest that 
is, a question of construction, and the question was also incidentally raised whether 
proceedings in Court stating the amount duo on the mortgage fill within S. 17 of 
the Registration Act, 1877. On the first point tho case is valueless, except^ca^l 
the attention of the Court below to tho general principles upon which the documents 
should bo construed ; the second point is dealt with in eight linos of tho judgment 

Nevertheless the roportor has filled ton pages with a statement of facts J tho judo¬ 
s'° f f° H,8h ,°° Urfc and fcho ontiro i u <lgment of tho Privy Council which seti out 
It wm n terms . of fch ® mortgage-deeds and tho history of the suit in tho lower Courts 
It would seem, in fact, that tho judgments of tho Courts are reproduced verbatim 

fuseoess of ^the'roports? ^ * hi< W ° U,d to b ‘ * ofThe d£ 
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Notes and Comments 

A Short Note on the Recent Changes in Stamp Law relating to 

Promissory Notes payable on Demand. 

( B . S. Matliur, Vakil, Bulandshahr,) 


There aro some dates to romombor in 
connexion with the recent changos in 
the stamp law which a mofussil legal 
practitioner generally finds it diflicult to 
remember, and when a caso crops up, he 
has to hunt about the various Govern¬ 
ment notifications. This article has 
been written therefore to servo merely as 
a memorandum of dates, and should not 
he regarded as anything more than that. 

Under the Stamp Act of 1899 tho pro¬ 
per stamp duty on a promissory note 
payable on demand was one anna on any 
amount whatsoever. But this duty was 
enhanced by tho Indian Stamp Amend¬ 
ment Act No. 43 of 1923, which imposed 
tho following stamp duty on a promis¬ 
sory note payable on demand : 

(1) When the amount or value does 
not exceed Rs. 250 : one anna. 

(2) When the amount or value does 
not oxcood Rs. 1,000 : two annas. 

('■'•) In any other case : four annas. 

By a notification published in tho Gaz- 
zetto of India this Act was to tako ofToct 
from 1st October 1923. But as a large 
majority of money lenders in tho villa¬ 
ges remained entirely ignorant of the now 
legislation tho Government had to pass 
another Act—Act No. 13 of 1924 publish¬ 
ed in tho Gazotto of India, dated the 21st 
4uno 1924 which provided that all pro¬ 
missory notos payable on demand execu¬ 


ted betwoon 1st October 1923 and 31sb 
March 1924 which though they ought to 
have been stamped with two annas and 
four annas stamp duty shall be deemed 
valid if affixed with one anna stamp. But 
tho trouble was not yet at an end. 
Poople instead of using one anna and 
half anna stamps which aro meaut for 
postal as well as revenue purposes used 
two annas and four annas stamps whioh 
are moant only for postal purposes. 
Hence again the necessity arose to clear 
the law and Act No. 11 of 1926 known as 
tho Promissory Note (Stamp Aot) wa3 
passed which further validated all pro¬ 
missory notes payable on demand oxoou- 
\ ted after tho 30th September 1923 and 
boforo 5th January 1925 if tho full 
amount of duty was paid but postal 
stamps woro used instead of the revenue 
stamps of ono anna and half anna. 

Tho net result of all these Acts is : 

(a) That a pronote for any amount exe¬ 
cuted up to 31st March 1924 is-valid if 
stamped with one anna stamp. 

(b) That a pronoto up to 5th January 
1925 if stamped with two annas or four 
annas postago stamps is valid if the full 
amount of duty is paid thereon. 

(c) That from 5th January 1925 the 
pronotos must boar revonuo-stamps of 
propor description and proper denomina¬ 
tion. 


Can the Opposite Party under S. 488 of the Criminal P. C. be called 

an “ accused ” person ? 

(Manilal K. Poonatcr, Pleader, Iihanwad.) 


ibo decision of the Lahoro 

^ w l» r W in All India Pep 
1J26 Lahore 667 ( Demello v. Mrs. Dev 
must cause somo anxiety and llutt 
Indian legal circles. Ilia Lordship 

•■if . I consider, that the omissior 
the Magistrate to examino tho accus< 
required by 3. 342, Criminal P. C., i 
ted the order granting maintenance.’ 

Uufortunately, as it is roported 
case is not represented by any plead* 
advocate on oither side. It is to ' 
gretted that his Lordship’s 


was not attracted to S. 340 (2) of tho 
amended Criminal P. C. 

Mothinks, his Lordship is misled by 
tho word “ accused ” in S. 488 (7) of tho 
old Act. In S. 488 of tho Criminal P. 0. 
as amended, tho word accused is not usod 
at all. The party against whom tho 
proceedings aro takon under S. 488, is 
made known as a porson against whom 
proceedings aro taken. Old sub-R. 7 is 
advisedly omitted in tho amondod Code. 
Ho is not called an " accused " person 
(l CrL.J. 864) and tho aot of refusing 
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maintenance is not an offence as defined 
in S. 1 (o) Criminal P. C. (13 P. R. 1885 ; 
3 P. R. 1893). Proceedings under the 
section aro of a civil nature ; and parties 
can be examined on oath. The new 
amended Code has made no alteration in 
this respect ; and the old cases hold good 
up to this time. S.340 (2) declares that 
" any person against whom proceedings 
are instituted in any such Court under 

Chap. 36 :: * may 

offer himself as a witness in such pro¬ 
ceedings." This makes quite cloar that 
the person is not an “ accused.” Though 
S. 342 applies to a summons case, as the 
proceedings are of a civil nature and tho 
opposite party can be administered oath 
anti examined, cross-examined and re- 
oxamined, he cannot bo regarded an 
accused ” person. The word “accused” 


is usod in S. 342 and the omission of the 
same word from S. 488, makes it quite 
clear that tho legislature does not 
intend to regard the opposite party as an 
accused ” person, and so S. 342 cannot 
apply to proceedings under S. 488. When 
he is not an “ accused ” person, there is 
no necessity of asking him questions 
under S. 342. So, tho omission cannot 
vitiate the trial. Both the cases relied 
on by tho learned Sessions Judge as shown 
in the reference order and not adversely 
commented upon by his Lordship (A.I.R. 
1924 Lahore 104 ; A. I. R. 1 >26 Sind 1) 
are not cases under Chap. 36 and can¬ 
not apply to the prosent case. 

In ray humble opinion, tho question 
requires reconsideration whenever it next 
arises. 
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The Law of Joint Acts, Abetment 
and Conspiracy. —By Mr. Munindra 
Nath Ganguli, B. L., Pleader, Judges 
Court, Howrah, 1926 Edition, over 650 
pp. published by Messrs. Eastern Law 
House, Calcutta. Price Rs. 6. 

This is the first book dealing exhaus¬ 
tively with tho law of participation in 
crimes. One would hardly imagine that 
there could be about 500 cases of the 
Indian Courts dealing with this branch of 
the law, and therefore a commentary of 
nearly 700 pages is indeed welcome. 
The treatment of cases of each High Court 
separately in connexion with any parti¬ 
cular proposition of law which is very 
uncommon is, however, a great merit from 
the point of view of the convenience of 
the overworked practitioners and Judges, 
who often desire to know first tho view of 
their own High Court. Tho branch of 
law dealt with in this book is covered by 
Ss. 34 to 38, 107 to 120 and 120A and 
120B of the Indian Penal Code. There 
is a good deal of conflict in tho Indian 
decisions as to the exact nature and scope 
of the liabilities of persons participating 
in crimes, and unfortunately this is 
increased by conscious or unconscious 
■ittempts to borrow from tho common law 
of England the principles thoreof for 
interpreting tho statutorv provisions 
applicable to India. The different liabi¬ 


lities under the soctions referred to above 
have been very carefully compared not 
only amongst themselves but with the 
forms of responsibility known to English 
law. Tho procedural law too has been 
dealt with, an independent chapter being 
allotted to each different subject, tlui 3 
facilitating search for a particular point. 
Tho use of Antique paper, which, as is 
well known, though rough for touch, 
makes excellent reading. Tho get-up 
maintains tho level of tho publications of 
the Eastern Law House. 

The United Provinces Land 
Revenue Act (Local Act 3 of 1901) as 
amend od by subsequent Acts, up-to-date 
with Notes and Commentaries : By Mr. 
Mala Prosad Saksena, Hardoi, 1926. 
Price Rs. 9, 

This commentary has been already 
recommended by the Board of Revenue, 
U. P., for use in all the revenue Courts 
in tho United Provinces, and this fact 
alone is sufficient to indicate tho inorits 
of tho work. The Notes and Commen¬ 
taries which bring the case-law down 
to-date contain full references to tho 
Rovonue Manual and the Circulars of 
tho Board of Revenue and aro arranged 
under very convenient headings and sub¬ 
headings. Tho get-up is commendable. 

The Law of Private Defence : By 
Mr. Anukul Chandra Moitra, M.A., B.L , 



12 Journal Reviews 1927 


with a Foreword by Sir A. Chaudliuri, 
Kt., Bar-at-Law, Second Edition, 1926 : 
Over 430 pp. Royal Octavo : Published by 
Messrs. Butterivorth & Co. Ltd., Calcutta : 
Price Rs. 6-8-0. 

This treatise still remains the solitary 
work on the subject of private dofenco, 
and it seems likely that it will remain 
unsurpassed for a long time to come. 
The exhaustive treatment of the subject 
can be imagined from the fact that this 
small subject which is dealt with in 
Ss. 96 to 106 of the Indian Penal Code 
has been divided into not less than 
eleven Chapters, viz., Introductory, 
Burden of Proof, Commencement of the 
Right, Continuance of the Right, Defence 
of Property, Justifiable Homicide, Acts of 
Public servants, State Help, Exceeding the 
Right, The Right against Ron-criminal 
acts and Dispersal of Assembly and Pro¬ 
cessions and Meetings. It is a matter of 
surprise that such a small subject should 
have made necessary a second edition in 
the short space of threo years, but tho 
author’s treatment of the subject entirely 
accounts for this success. Though'the 
right of private defence is an elementary 
right of citizenship and though every 
citizen ought to know bis rights clearly, 
unfortunately in India even those who 
are better circumstanced than the ordi¬ 
nary public aro often not aware of the 
exact extent to which tho right could be 
enforced. And indeed from this point of 
view this treatise is not only extremely 
welcome to the legal practitioners but to 
every member of the public. The seem¬ 
ingly contradictory authorities have been 
intelligently sifted and analyzed and tho 
common principles underlying thorn have 
been laid bare. As Sir A. Chaudhury 
has observed in bis foreword “ owing to 
misconceptions prevalent in the mufassal 
on those points (Stato help and Exceeding 
the right) the right of private defence 
has been unfortunatoly donied in a good 
number of casos, as a glance at any law 
report will show. The true hearing and 
import of these limitations have been 
very clearly set forth in this book.” In 
short, the treatise is quite solf contained 
as it obviates tho necessity of referring to 
other books which are not often avail¬ 
able to the mufassal practitioners. A 


chapter on Processions and Meetings is a 
special feature of this edition, many 
chapters of which have been entirely 
re-written. The get-up of the work is 
excellent. 

The Law of Madras Local Boards- 

By Mr. C. V. Naidu, Pleader , Tiruvallur, 
(Chinglcput Dist): over 1000 pp., 1926: 
Price Rs. 10. 

Tho first edition of this work which 
was styled " Madras Local Boards 
Manual ” has developed into a more ex¬ 
haustive work and has therefore changed 
its title to “ The Law of Madras Local 
Boards.” So far as we are aware there 
is no work similar to this not only in 
Madras Presidency but in the other pro* 
vinces dealing exclusively and so exhaus¬ 
tively with the law of tho Local Boards. 
The necessity and tho merits of the 
Manual woro already proved by the re¬ 
cognition and the use by the Local 
Government, tho Judiciary and the mem¬ 
bers of the Bar and also of the Local 
Boards. Tho explanatory and the critical 
commonts which have pressed into ser¬ 
vice not only the Indian decisions but 
the important English judgments too, are 
quite exhaustive and up-to-date and in 
fact oven short notes of cases which are 
not fully roported have been also utilized. 
The inclusion of the Madras Elementary 
Education Act, tho Indian Election 
Offoncos Act, and tho Madras Village 
Panchayats Act will also help the 
readors in better understanding the Local 
Boards Act. Looking to tho print and 
the get-up of this edition which is excel¬ 
lent and to the fact that it is mainly of 
use in the Madras Presidency, tho prico 
is certainly very moderate. 

The Law of Promissory Notes — By 
Mr. T. li. Vankatcsa Aiyar, High Court 
Vakil, Triplicanc, Madras, 1927: Prico 
Rs. 4-8-0. 

Wo wolcomo this book as tho first at¬ 
tempt to deal exclusively with the subject 
of promissory notes. Part I of tho book 
contains tho wbolo of tho Negotiable 
Instruments Act while Part II covers tbo 
seotions and portions of the Seotions of 
the Acts that aro applicable to Pro¬ 
missory Notes. This arrangement is in¬ 
tended by the author to minimize the 
work of the busy practitioner. 
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(22 All. 453 at 459, Banerji and Aikman, JJ.) 

Unless, (thorofore) it is established that a decision already given after careful 
consideration is grossly erroneous, the Court should ho loath to depart from it, even 
if its correctness may ho open to quostion, and oven if the opinion expressed in it is 
only obiter dicta.” 


LAW REPORTING RULES 

Mad. L. Journal (Vol. 3, page 223) (1893) 

Edited b\j V. Krishnaswami Aiyar and P. It. Sundara Aiyar, afterwards 
High Court Judges , Madras ; and P. S. Sivasawmy Aiyar, ex’Advocate 

General and Executive Councillor. 

Law Reporting :.Diffuse detail detracts from the merit of a law report, it 

obscures the point of the decision. Who is to blame ? it may he said that to some 
extent the Judg03 are to blame. No donbt, the opinions delivered from the Dench 
aro often unnecessarily long ; and several opinions are frequently delivered, where 
one would he sufficient. Long and heated argumentative dissents, and small acade¬ 
mical disquisitions on points not involved in the case, however gratifying to their 
authors, are both out of place in delivering judgment. But tho reporters have a 
■ esponsibilily in tho matter. It is for them to distinguish between a real judgment 
and the talk and friction that accompany it. It is also a question whether in the 
public intoroit, and also in the interests of tho parties Judges should ho permitted to 
revise opinions which have once been delivered in open Court ; verbum irrevocabile 
valut. Some Judges would prefer not to ho reportod at all, rather than ho reported 
verbatim. This in itself would he a gain, for it would compel tho Court to deliver 
a great numbor of considorod judgments representing the unanimous opinion of tho 
members of the Court : * : " Only that portion of the judgment should be 
given which deals with the point for the sake of which the case was reported, and the 
Reporter should also eliminate all recitals of the evidence, and the reasoning of the 
Court ther&m. Also it is unnecessary to set out in full sections of common Acts 
fjuoted by the court, such as a 'section of tho Criminal P. C. (25 Cal. 215) or the 
Tonancy Act (25 Cal. 216), or quotations from reported cases (20 All. 55), or common 
forms prescribed by the rules of Court (25 Cal. 216). 
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IS INSURANCE AMOUNT A DEBT ? 

(By r. V. Subraraania Sharma, B. A., LL. B. t T”aA7/, T i nncvell y ,) 


An insurance company insists on a 
succession certificate in all cases of suc¬ 
cession to the estate of the assured, un¬ 
less the succession is through a Will and 
probate has been obtained of that Will. 
The demand for a succession certificate 
is made by the insurance company on the 
hypothesis that the insurance amount is 
a * debt ’ belonging to the estate of the 
deceased policy-holder. The problem 
whether the money due from an insu¬ 
rance company on the death of the as¬ 
sured is a ‘ debt ’ within the meaning of 
S. 4 of the Succession Certificate Act, 
1889 (which is now incor|orated as S. 370 
in the Indian Succession Act of 1925) is 
not so easy of solution as it at first sight 
may appear. 

Lot us first turn to Calcutta and re- 
viow the evolution of the case-law there 
on the point. Tho word ‘ debt ’ seems 
to have bton first judicially interpreted 
in Nemdhari Roy v. Bissessari Kumari 
(1). There it was hold that the Act 
referred to such . debts as the deceased 
could sue on and that for debts falling duo 
after death, an hoir might sue without a 
succession certificate. So it impliedly 
excluded from the category of ' debt ’ tho 
amount due from - an insurance com¬ 
pany on tho death of tho assured, inas¬ 
much as it was not a debt which the de¬ 
ceased could have sued on. This interpre¬ 
tation was considered to ho narrow and 
dissented from in Banchharam Majum- 
dar v. Adyanath Bhattacharjee (2) by a 
Pull Bench of five Judges. The sum and 
substance of that decision is that ‘ debt ’ 
is a sum of money which is now payablo 
or will become payable in future by rea¬ 
son of a present obligation. Subsequently 
in Mahomed Atdul Ilossain v. Sari/an 
(3) an heir of a doceasod Mahomedan 
lady sued her husband for a portion of a 
deferred dowor due by tho husband to 
the deceased. It was hold that tho claim 
was for a ‘ debt within the meaning of 
tho Succession Certificate Act and that 
therefore an applic ation for a succession 

(L) [18UHJ *2 o. W. N. Mil. 

(2) [1908] 80 Oal. 930—13 C. W. N. 9GG-8 
I. C. 492—10 C. L. J. 180 (F. B.). 

(3) [1911] 10 0. W. N. 281—12 I. C. 598=315 
O. L. J. 3h4. 


certificate lay. In Annapurna Dasce v. 
Nalini Mohan Dan ,(4) Mr. Justice 
Woodroffo has pronounced that the 
word * debt ’ is a comprehensive term 
which should receive a liberal construc¬ 
tion. Lastly, in Charu Sila Dasi v. 
Jyotish Chandra Sirkar (5) Justice Sir 
Herbert Holmwood and Mr. Justice 
Imam have drawn pointed attention to 
an obiter dictum of Mr. Justice Muk- 
kerjee’s in Banchharam Majimdar v. 
Adyanath Bhattachatfec (2) which speaks 
of unliquidated sums as not being exist¬ 
ing debts, and have concluded, adopting 
tho obiter dictum, that an insurance 
amount when it is an ascertained sum of 
money payablo on the death of the as¬ 
sured, no doubt, comes within the pur¬ 
view of tho Succession Certificate Act, 
hut not an insurance amount which is 
entirely unascertained during tho life¬ 
time of tho insured and which can only 
become ascertained after his death. 

In tho High Court of Madras, tho first 
light thrown upon tho doubts was in 
The Oriental Government Security Life 
Assurance Co. Ltd. v. Venteddu Ammi- 
raju (6). Among other things, it was 
hold theroin, that the policy of tho in¬ 
surance company was part of the ostato 
of tho assured. Tho Judgos basod this 
conclusion on Cleaver v. Mutual Rcsei-ve 
Fund Life Association (7). This English 
case is rather interesting. A widow 
claimed an ascertained sum of £2,000 
under a policy of insurance ofToctod by 
her deceased husband, whoso death she 
herself brought about. Bosides tho ques¬ 
tion of tho insurance money forming part 
of the estate of tho assured, there 
was a moro important quostion, which 
does not now concern us. The 
Madras cn«o just citod doos not notice 
that the policy monoy in tho Eng¬ 
lish caso was an ascertained stun 
of monoy—a fact to which considerable 
importance has boon very proporly 

(4) fl914] 42 Cnl. 10=28 I. C. 550=18 0. W. 

N. 880. 

(5) [1910] 33 I. C. 157. 

(6) [1911] 85 Mad. 102=10 I. C. 203=(1911) 

1 M. W. N. 270. 

(7) [1892] l Q. B. 147=01 L. J. Q. B. 128= 

00 L. T. 220=42 NV. It. 230=50 J. P. 1«0. 
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attached in Ohara Sila Dasi v. Jyotish 
Chandra Sirkar (5). Tho above Madras 
case has been overruled in Balamba v. 
Krislinayya (8), bub not on tli3 point 
that an insurance amount forms part of 
tho estate of tho assured, which remained 
intact. Tho next Madras case roportod 
on tho subject is Srinivasachariar v. 
Jlanganayaki Ammal (9), docided by 
Mr. Justice Sadasiva Iyer and Mr. Justice 
Napier. Tho judgment is provokingly 
short and all that it says is that tho ap¬ 
plication for a succession certilicato was 
misconceived, as the insurance company 
was not a debtor of tho deceased and tho 
insurance money did not form part of tho 
estate of thedeeoasod. It is rather in tho 
naturo of a dogma. Thoro is no attempt 
at reasoning ; nor is tho provious case 
law on the point sought to ho explained 
away. When a cortain prior decision of 
a High Court is in ofToct overruled by a 
subsequent decision of the same Court 
wo should certainly look for adequate 
reasoning. Srinivasachariar v. lianga- 
nayaki Ammal (9) practically overrules 
The Oriental Government Security Life 
Assurance Co. Ltd. v. Vantcddu Ammi - 
raju (0) on tjio point, with which we 
aro concerned ; and yot there is not 
even an attempt at reconciliation bet¬ 
ween tho present and past state of the 
law. Perhaps, this came of indiscrimi¬ 
nate reporting of cases and Srinivasa¬ 
chariar v. Ranganayalu Ammal (9) was 
not worth reporting. 

Tho High Court of Mad ras, treats us 
to tho spectacle of another logal somer¬ 
sault in a case decided on 12-10-192G 
the short notes of which appear at p. 57 
of tho Short Notes Section of 51 M. L. J. 
(1926). Tlio docision is that tho amount 

(S) [19181 87 Mad. 488—25 M. L. J~ 05=20 
1. C. 93i=(L913) M. W. N. 097. 

(9) [1915] 3 L. W. ICG =82 I. C. 991. 


duo uuder an insuranco policy payable 
at tho ago of 55 or death is a ‘debt’ within 
tho meaning of Section 1 of tho Suc¬ 
cession Certificate Act. Tho process of 
reasoning by which tho docision was 
arrived at is not yot available to us 
However, wo may confidently oxpect 
some show of reasoning in this case, 
though wo must sometimes confess to a 
feeling of disappointment with reference 
to similar expectations. 

The other High Courts too havo had 
occasion to tackle this knotty problem. 
In Bombay, in Shankar Vishvanath v 
(Jmabai (10), it has been hold that the 
money undor an insurance policy forms 
part of tho estate of tho assured on his 
death. Whether it would be so oven 
before his death was not necessary to 
decide in that case, nor docs it exactly 
interpret ‘dobt’ as used in tho Succession 
Certificate Act. In Allahabad, in Abdul 
Karim Khan v. Maqbul-un-nissa Begum 
(11) tho do wor of a Mahoinedan wife, 
whether prompt or deforred, has boon hold 
to ho a debt’ within the meaning of the 
Succession Certificate Act. 

Attention is called to this conflict of 
decisions only to urge tho need for a 
precise definition of tho word ‘debt.’ In 
pursuance of tho reforming activity of 
Mr. Sethna in tho Council of State. 
Sir Ilari Singh Gour, in his speech of the 
18th March 1925 in tho Legislative 
Assembly, made a pointed reference to 
tho nebulous state of judicial interpreta¬ 
tion of dobt in the different High Courts 
and ploadod for a statutory provision, 
which could preclude tho possibility of a. 
further conflict of authorities. His sug¬ 
gestion has apparently been thrown 
away. But it is never too late to mend 

(10) [1913J 87 Bom. 471=19 T. C. 786=15 
Bom. L. R. 320. 

(11) (1908J 30 All. 315=(190S) A. W. N. 113=5 
A. L. J. 698. 
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Trials of Charles Frederick Peace : 

Ldited by W. Teigmouth Shore and pub¬ 
lished by Messrs. Lutterworth and Co. 
Ltd., Calcutta, 192G E lition, over pn, 
200 : Price Rs. G-8-0. 

Ibis thirty-eighth volumj well main* 
taiu-, the level of the Sarioi of Nota¬ 
ble British trials though tho arrange¬ 
ment of tho material in this volumo 


diffeis considerably from that adopted 
in tho other trials of this series. Pro¬ 
bably no other arrangement could havo 
succeeded in giving a consecutive and 
cleat* narrative especially in view of the 
scarcity of information regarding Charles 
Poaco alias John Ward. This murderer, 
after his conviction for murder of Mr 
Dyson, confessed to having murdered 
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Mr. Cock, Cor whose murder ono Habrons 
was convicted, and still the Cock murder 
remains and must remain an unsolved 
puzzlo. The editor has very pertinently 
remarked : “Altogether it seems that tho 
police jumped to conclusions first, and 
looked for proof second.” A cursory read¬ 
ing of this volume will amply convince 
any dispassionato roador of tho pitfalls 
of relying too fnuch upon circumstantial 
evidence, and it is especially from this 
point of view that tho legal profession 
will find tho work to be of more than 
common interest. 

Banking Law and Practice in 
India by M. L. Tannon , Bar-at-Law, 
Principal, Sydonham College of Com¬ 
merce, Bombay, and published by Messrs. 
Butterworth and Co. Ltd , Calcutta, 
11)27 edition : ovor 100 pp : Prico Rs. 7-8. 

Besides the two hooks dealing with 
banking in India, ono by Mr. B. R. Rao 
and tho othor by the author, there aro 
probably very few other books that deal 
with Banking in India to tho extent 
to which the volume under roview has 
done and indeed so far as tho Banking 
Law is concerned this is the first book of 
its kind. It is only during tho last decade 
that tho differences botwcon tho Indian 
and tho English Laws of banking wore 
markedly noticed and tho book pointing 
out the differoncos and doaling with tho 
Indian Law was a great dosideratum not 
only to tho students of Indian Banking 
Law and Practico but to the bankers and 
lawyors and also to people who have any 
•dealings with banks. As pointed out in 
tho foroword by Sir Norman Maclood, ex- 
Cliiof Justico of tho Higb Court of 
Bombay, tho failure of many indigonous 
hanks in 1913 showed tho dangor of 
attempting tho extension of banking to 
the country districts without taking tho 
procaution to provido that the businoss 
was conducted on sound principles by 
persons of proved integrity." 


The book under roview will go a long 
way in onabling tho readers to under¬ 
stand tho principles, and tho necessity of 
integrity. m 

The Land Acquisition Act : with 
Land Acquisiti n (Mines) Acts by 

Mahim Chandra Sarkar , 3rd Edition by 
Mt\ S. O. C. Sarkar and published by 
Messrs, M. C. Sarkar and Sons, Calcutta, 
1927 Edition ; Over 250 pp : Price Rs. 4. 

The fact that the commentary has 
undergone the third edition is a sufficient 
proof of its popularity and of the need 
of tho book. All tho important changes 
introduced in tho Land Acquisition Act 
by the Legislature and all the decisions 
by the Courts on tho Act have been 
noticed in tho book. Indeed the addi¬ 
tions and alterations have raado this edi- ' 
tion almost a different work from the 
previous edition. Tho rulos framod by tho 
various authorities under the Act havo 
also been included. Tho printing and 
the get-up aro unusually remarkable, tho 
paper used being feather-weight. 

The Punjab Pre-emption Act by 

Ratan Lai Gupta, Advocato, Ambala 
City, Socond Edition and published by 
The University, Book Agency, Kutchery 
Road. Lahoro— 1926 Edition : Over 400 
pp : Prico Rs. 7. 

This socond odition has beon nooded 
within a short period of only two years 
and tho opportunity hasbjon taken to give 
in tho boginning tho two Acts ono of 
1913 and tho othor of 1905, for conveni¬ 
ence of roforonce. Professodly tho com¬ 
mentary doals with tho Pnnjab-Pre- 
omption Act (1 of 1913) but tho Allaha¬ 
bad High Court rulings too having boon 
referred to in appropriate ^places, tho 
profession in tho United Provinces also 
will find tho book useful on points whioh 
aro similar. Tho printing and tho got-up 
aro all that can bo dosirod. 
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EXECUTION PROCEEDINGS AND THE RIGHTS AND OBLIGATIONS 

OF LEGAL REPRESENTATIVES OF DECEASED 
PARTIES TO SUCH PROCEEDINGS. 


(By E. Vinayaka Row, B. A. B. 

The decision of the Madras High Court 
in Palaniappa Ckcttiar v Valliammai 
Achi (1), raises a very important ques¬ 
tion of procedure in a rather start¬ 
ling manner. It has been the practice of 
our Courts to bring on the record of a 
pending execution petition the legal re¬ 
presentatives of the deceased decree- 
holder or the deceased judgment-debtor 
and to proceed with the furthor stages of 
the ponding execution petition. It was 
not seriously suggested in any reported 
case, so far as we are aware, that in view 
of the languago of O. 21, R. 1G and S. 50 
of the Code of Civil Procedure it is not 
open to the Court to bring on the record 
the legal representatives of the deceased 
party to a ponding execution proceeding 
ho as to enable the legal representative 
to continuo the pending proceeding or to 
enable the decree-holder to continuo the 
oxecution proceeding against the legal 
> epro3ontativos of the decoasod judgmont- 
< o tor so as to avoid complicated ques¬ 
tions of limitation. Taking an oxtrome 
case wo may put the point that has 
ansonjnrthe following manner : Where 
A. I. a. l<m Mad. 104=50 Mad. 1. 
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L. Vakil, High Court, Madras) 

a decree is about to be time barred by 
reason of the 12 years rule and an execu¬ 
tion petition is lfied by the decree-holder 
on the last day of tho 12 years period 
and proceedings are conducted for some 
timo and then tho decree-holder dies, are 
not tho legal representatives of the de¬ 
ceased decree-holder entitled to come on 
tho record as the legal representatives of 
the doeroo-holdor so as to enablo them to 
continuo the pending execution petition 
thus depriving the judgment-debtor of 
the opportunity of pleading the 12 years 
bar ? Similarly where an execution peti¬ 
tion presented on tho last day of the 
12 years period is pending and the jud ■- 
ment-dobtor dies, is it not open to the 
decree-holder to bring on tho record tho 
legal representatives of the deceased 
judgment-debtor so as to enable him to 
continuo tho ponding execution petition 

against them without boing mot bv the 
ploa of limitation ? J 

By a plausible construction of the terms 
of the statute the learned Judges of the 
Madras High Court, who decided the 
case reported as Palaniappa Chettiar v 
Valliammai Achi (1), have come to the 
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conclusion that tho questions propounded 
above should be answered in the negative. 
The hardship of tho consequences of this 
conclusion is apparent. Apart from con¬ 
siderations of hardship, we haro to exam¬ 
ine whether, under the provisions of tho 
Civil Procedure Code, a3 they now stand 
and which tho Courts are hound to ad¬ 
minister tho conclusion arrived at by 
their Lordships i3 inevitable. 

We may take it that the facts of that 
case, so far as they aro rolovant for the 
presont purpose aro these : A simple 
money decree was obtained by one J D 
against P on 17-1-1912. Ono M S ob¬ 
tained, an assignmont of that decroo on 
17-10-16 and the assignment wes rocog- 
nized and at his instance certain execu- 
cution proceedings were conducted but 
without realizing any amount. Tho said 
M S filed an application for execution of 
the decree on 17-1-1921 in the High 
Court, the decree of 1912 being passed 
by tho High Court. In 1917, by reason 
of the proceedings taken by M S, ad¬ 
verted to above M S had a frosh period 
of 12 years from 1917. For tho present 
lot us leavo out of our consideration 
those proceedings although wo feel that 
tho learned Judges woro to a cortain ox- 
tont influenced by this factor though 
there is nothing to show in tho judgment 
itself that thoir Lordships woro so influ¬ 
enced. Wo may also tako it for tho pur¬ 
pose of this article that tho application 
by M S dated 17-1-1921, was really tho 
application presented on the last day of 
the 12 yoar3 poriod. During tho pen¬ 
dency of this application M S died. 
His widow and solo legal representative 
filed an application to tho High Court 
praying that sho should bo brought on 
the record in tho execution petition filed 
by her husband M S on 17-1-1921, as 
his logal reprosontativo and that sho 
should bo pormitted to oontinuo tho fur¬ 
ther prosecution of tho said oxocution 
petition. Her application wai rojo.tel 
by tho learned Judgo who was sitting on 
the Original Sido to disposo of such mat¬ 
ters. Against that docnion tho judgmont- 
debtors appoalod under the Lettors 
Patent and tho matter camo boforo a 
Bench of tho Madras nigh Court. Tho 
judgment-debtor's ploa boforo tho Bonch 
was that undor tho torms of O. 21, R. 16 
it is no doubt open to tho transferee by 
operation of law to apply for execution 
of the decreo to tho Court whioh passed 
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it; but that she cannot apply to come on 
the record so as to coutinue a pending 
execution petition. In other words 0. 21, 

R. lb contemplates that the legal re¬ 
presentative of a deceased decree-holder 
is competent to file a fresh execution 
petition but not continue of a pending 
execution petition. On behalf of the 
judgment-debtors it was also contended 
that with the exception of 0. 21, R. 16 
there is no other provision in the Code 
of Civil Procedure to justify the order 
passed by tho loarned singlo Judge. It 
was argued that the provisions of O. 22 
will not apply by reason of tho express 
rule laid down in O. 22, R. 12 to the 
effect that nothing in Rules 3, 4 and 8 
of O. 22 shall apply to proceedings in 
execution of a decree or order. It was 
also urged that S. 146 of the Code of 
Civil Proceduro does not authorize sub¬ 
stitution in a pending proceeding but 
speaks only of “ taking proceedings ” or 
“ making an application." 

It was argued on bobalf of the legal 
roproseutativo of the decree-holder that; 

S. 146 and O. 22, R. 10 apply to proceed¬ 
ings and that by the combinod effect of 
O. 21, R. 16 and S. 146 a decree-holder’s 
legal representative can apply to con¬ 
tinue an execution petition tiled by the 
deceased decree-holdor as the words “may 
apply" moan and connote “may apply by 
a fresh application" or “ may apply to 
continue a ponding applications after 
substitution of legal representatives " 

It was also urged relying upon the 
observations of the Full Bonch case of 
the Madras High Court, reported as 
Milihia Chcttiar v. Qovituldoss* Krishna* 

(loss (2), that whero there is a right a 
remedy ought to bo provided, and that if 
there is no specific provision in tho Civil 
Proeoduro Code it is tho duty of the 
Court undor S. 161 to invent a proceduro 
so that the oxisting rights may bo given 
effect to, without being dofoated by the 
accident of tho death of tho person who 
is in chargo of tho procooding. Their 
Lordships accopted tho arguments put 
forward on bobalf of tho judgmont-dobtors 
in proforonco to tho reasoning put 
forward on bobalf of tho lognl represen¬ 
tative of tho docoasod docreo-holdor. As 
tho reasoning of thoir Lordships may bo 
said to apply with oqual forco to the case 
of a judgment-debtor dvin<r an d snhstiftn* 

(2) [1021] 44 Mud. 919=41 M. L. J. 810— 14 
L. W. 287=1921 M. W. N. 049. 
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fcion of the names of his legal representa¬ 
tives being attempted the question has 
assumed very groat importance. If tho 
reasoning adopted by their Lordships has 
to he accepted as sound, no time should be 
lost to get the statute amended suitably 
by invoking in that behalf the rule making 
powers of the High Court or the powers 
of the Legislature to the oxtont that 
may bo necessary. If, however, as a re¬ 
sult of an examination of the reasoning of 
their Lordships there is any doubt about 
the correctness of the decision, in view 
of the importance of the subject it is 
necessary to have tho authoritative pro¬ 
nouncement of a Full Bench upon tho 
question at tho earliest possible oppor¬ 
tunity. 

Their Lordships say: "We have no doubt 
question must be answered by reference 
to the specific terms of the Code of Civil 
Procedure”. We would only urge that 
S. 151 has also to bo considered in deci¬ 
ding whether whore there is no positive 
prohibition it is not open to the Court 
ev debxto juslitiae to invent a procedure 
if necessary to give full effect to sub¬ 
stantive rights devolving by operation of 
law upon legal representatives. We do 
not find anywhere in their Lordships’ 
judgment an answer to the question why 
S.15L should not be resorted to, tooorinit 
a substitution of names in a pending 
execution proceeding especially when 
there is nothing in tho onactod rules 
prohibiting the same. It has been held 
by tho Judicial Committee in more than 
one case that whore tho provisions of tho 
Code of Civil Procedure are defective or 
incomplete, it is the duty of tho Court to 
proceed upon the general principles of 
law oven in matters of procedure whore 
the Civil P. C., is silent. Wo may refer 
to the decisions of the Judicial Committee 
in Ram Kir pal v. Rap Kuari (3), Hook v. 
Administrator-General of Bengal (1) and 
liamachandra Row v. Ramachandra Row 
(5). If it can bo decided that S. 11 of 
tho Civil P. C., is not exhaustive and 
where a matter is not dealt with by S. 11 
it is the duty of the Court to apply tho 
genoral principles of law, wo too no 
reason why it is not open to tho Court to 
*Pp!y general principles of law in a proper 

(3) [1884] G All. 209=11 I. A. 87 (P C.). 

(1) A. I. R. 1921 P. c. 1=48 Cal. 499=18 I. A. 

187. 

/5) A. I. R. 1922 P. C. 280=45 Mad. 320=49 

I. A. 129. 


case where O. 21, R. 16 is found to bo 
inadequate or ineffective to safeguard 
subsfcantivo legal rights. S. 151 of the 
Code is specially enacted to empower the 
Courts to act, if necessary, beyond the 
four corners of the statute in matters 
where the statute is silent so as to pro¬ 
mote the ends of justice. It is the 
inherent power and correspondingly the 
duty of every Court of justice to do justice 
and to see that justice does not fail by 
reason of any gaps in the statuto laying 
down merely rules of procedure and not 
rules of law. In Sabitri v. Savi (6), their 
Lordships of tho Judicial Committee re¬ 
cognized that under S. 151, Civil P. C. 
the inherent powers of the Court are 
saved in matters whore they are required 
to secure tho ends of justice. The 
Allahabad High Court held in Durga 
Dihal Doss v. Anoraji (7), that where 
thoro was no section of tho Code of Civil 
Procedure strictly applicable to the 
circumstances of that case, the Court was 
warranted ex debilo justitiae in passing 
the necessary orders on the general 
principles of law so as to promote the 
ends of justice. Tho opinions of Wood- 
roll e and Mookorjoc J.J., expressed in 
Hiikumchand Bold v. Kamalanand 
Singh (8), are even more pronounced on 
this question. Their Lordships refer to 
their decision in Panchanan Sitigh Roy 
v. Dwarkanath Roy (9), and state that 
tho provisions of the Civil P C. cannot 
bo treated as exhaustive. Mookorjeo, J., 
observed : 

I entirely repudiate tho theory that our powers 
are rigidly circumscribed hy the provisions of 
the Codo and that we have no power to make a 
particular order though it may bo absolutely 
essential in the interests of justice, unless some 
section of the Code can ho pointed out as a direct 

authority for it.It may ho added that the 

exorcise by Courts, of what are called their 
inherent powers or incidental powers is familiar 
| u other systems of law and such exerciso is 
justified ou the ground that it is' necessary to 
make its ordinary exorcise of jurisdiction effec¬ 
tual because when jurisdiction has once attached 
it continues necessarily and all the powers 
requisite to give it full and comploto effect can 
be exercised until tho end of tho law shall be 
attained. 

lo tho same offout aro tho observations 
of their Lordships in Jogcndra Chandra 
Sen v. Wazi Dummissa Khatun (10). In 

tC>) A. I. R. 1921 P. C. 80=48 Cal. 481 (P. C.). 

(7) [1894] 17 All. 29=(1894) A. W. N. 190. 

(K) [1905] 33 Cal. 927=8 C. L. J. G7. 

(9) [1900] 8 C Ij. J. 29. 

(10) (1907) 34 Cal. 8G0=ll C. W. N. R5G. 
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Kabiruddin Mondal v. Entaj Mondal (11), 
the Calcutta High Court went further 
and held that the inhorent power of the 
Court as vested in it by its own constitu* 
tion is not limited to Ss. 151 and 
152, Civil P. C. The same view of the 
inherent power of the Court was taken 
by the Allahabad High Court in Ear - 
nand Lai v. Chathurbhuj (12). 

Before we leave this part of the case 
we may as well point out the argument 
that is ordinarily pressed against the 
above viow of the inherent powers of the 
Court. Reliance is placed on the doc¬ 
trine of exprcssio unius est exclusio 
zlterius to support the view that where 
the Codo deals with a particular matter 
in a particular manner it must be deemed 
to be exhaustive and that it is not open 
to invoke the provisions of S. 151 in 
opposition to that provision. We may 
refer to Vadappalli Varadacharyuln v. 
Khadavilli Narashnhacharyulu (13), a s 
an instance in point. For other instances 
of the application of this doctrine wo may 
iefer to the following cases Neelaveni 
v Narayana Reddi (14), Krishnasamy 
Naidu v. Chenyalraya Naidu (15), Hari - 
lar Prasad Narain Deo v. Mahcswari 
Prasad Narain Doo (1G), Ananl Potdar 
Mangal Potdar (ll), Joshi Shib Pralc s’t 
v. Jhing Guria (18), Tota Ram v. Patina 
Lai (Id), Thakuri Gope y. Malik Mokhtir 
Ahmad (20). This group of cases does not 
lay down anything more shan the obvious 
proposition that where a particular pro¬ 
cedure is prescribed by the statute it is 
certainly not opon to the Court to act 
contrary to the statutory provision by 
pui porting to act under the inherent 
powers of the Court which are saved by 
S. 151. This is a proposition which is 
perfectly sound and if we may say 
so with respect, even those cases point 
out the distinction between the cases 
where there is a particular provision for 
doing a particular thing and the case 
where there is no such provision. Even 
these cases lay down the rule that w horo 

(11) A. I. R. 1925 Cal. 4*20. “ 

A. I. R. 1926 All 212=18 All. 356. 

J 18 ) A. I. R. 1926 Mud. 258. 

(H) [1020] 43 Mad. 91=37 M. L. J. 590=10 
L. W. 603 =(1920) M. W. N. 19=53 I.C. 
847=26 M. L. T. 377 (P.B.). 

(15) A. I. R. 1924 Mad. 114=47 Mud. 171 

(16) A. I. R. 1925 Patna 47=3 Pat. 654. 

(17) A. I R. 1926 Pat. 27=4 Pat. 701. 

(18) A. I. R. 1924 All. 446=46 All. 144 

(19) An. H. 1921 All. 0*58=46 AH. 631' 

(20) A. I. R. ^ .fat™ £63. 

*ce. Mo ... 
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the Civil P. C. is silent on a particular 
point the Court has to act under the in¬ 
herent powers it possesses to the extent 
to which it is necessary to secure the- 
ends of justice. 

Wo have dwelt at some length on this- 
aspect of the question, as we have grave- 
doubts about the correctness of the 

view expressed by their Lordships in the 
sentence 

"We have no doubt that the question must be 
answered by a reference to the specific terms of 
the Code of Civil Procedure if it is therebv in¬ 
tended that S. 151 Civil P. C., should be alto¬ 
gether ignored.” 

If this aspect of the inherent powers 
of the Court had been pressed before* 
their Lordships and if their Lordships had; 
dealt with the matter in their judgment 
we are not sure if they would not haye 
decided otherwise in exercise of their 
inherent powers. 

After a casual reference to S. 14(7 r 
which according to their Lordships is- 
inconclusive they come to the conclusion 
that they cannot accept the argument 
that because O. 21, R. 16 allows oner 
method of proceeding with execution it 
excludes any other method. They then 
observe that for an answer to the question 
raised it was necessary to go to 0. 22. 
With vory great respect we are con¬ 
strained to state that it is not quite so 
necossary to go to O. 22. It is quite 
possible to have recourse to the inherent 
powers of the Court under S. 151 and 
draw upon O. 22 only by way of analogy 
and not for being relied upon in terms. 

It is no doubt correct to say that O. 22, 

Rr. 3 and 4 can be so interpreted as to» 
bring execution proceedings also within* 
the terras thereof by construing the word 
suit so as to ombrace execution pro¬ 
ceedings. But unfortunatoly the lan¬ 
guage of O. 22 R. 12 makes it quite clear 
that nothing in Rr. 3, 4 and 8 shall apply 
to proceedings in execution of a docree 
or order. One may well fool with jus¬ 
tification that what was meant by R. 12 * 

was to declare that the disability of 
abatement contained in O. 22 R. 3, Cl. 2, 
and O. 22 R. 4, Cl. 3, shall not bo held to 
apply to oxocution proceedings, as to do 
so will bo obviously unjust. But un¬ 
fortunately the words employed in R. 12 
aro very general and must bo hold to 
oxcludo the operation of Rr. 3 and 4 in 
the case of execution proceedings. Tho 
rosult is that under O. 22 thoro is no 
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procedure for the substitution of logal 
representatives in execution proceedings. 
The legal representatives in execution 
proceedings cannot avail themselves of 
O. 22, R. 10 on the ground that thore is a 
devolution of interest by operation of 
law as the opening words of the rule, 
namely “In other cases of assignment 
etc." literally exclude from its purview 
devolution of interest by death as the 
cases of death have been dealt with in 
the rules prior to rule 10. 

The cases on this part of the subject 
aro very few and the reasoning in those 
cases is by no means so full as one would 
wish. But as precedents of longstanding 
on a matter of procedure they aro en¬ 
titled to much weight on*tho principle of 
stare desists. The earliest case on the 
subject is that of the Bombay High 
Court, Kalyanbhai Dipchand v. Ghan- 
shamlal Jadunalhj i (21). This case which 
is strictly in point has not been noticed by 
their Lordships in Palaniappa Chettiar 
v. Valliammai Achi (1). In the Bombay 
case a decree-holder filed an execution 
application -which was suspended by 
an injunction order and after certain 
other proceedings the injunction was 
dissolved and the execution proceeding 
was freo to go on. During the subsistence 
of the injunction the decree-holder had 
diod and after the dissolution of the in¬ 
junction when it was open to the decree- 
holder’s legal representative to apply to 
continue the execution application bled 
by his prodecessor-in-interest which was 
then pending, the said legal representa¬ 
tive applied for the substitution of his 
name as the legal representative in the 
ponding execution application and sought 
to continue the execution proceedings. 
The argument deals with two positions ; 
in the first place his right to have his 
name substitut'd as the representative 
( 'f the decreo-holder in the execution 
petition and in the socond place his 
right to continue the execution petition. 
In view of the terms cf S. 232 of Act X 
of 1877 which corresponded to O. 21, 

R. lb of the now Code, it was argued 
in that case : 

i T!* a J tllC on,y Coim ’° open to tho dccrce* 
io dor s representative was to make an applica- 

«°o-,n° r uxocut '°n in the manner prescribed in 
o- 212 of Act X of 1877. 

This argument was, however, ovor- 
*'i od by their Lordships. Bvon tho 

(21) [1880] 5 Bom. 2oT 
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Madras High Court took tho same view 
of the language of S. 232 of tho old Code 
in Srinivasa Iyengar v. Dharni Mudaly 
(22). Their Lordships said : 

In C. M. S. A. No. 88 of 1900 it \va6 pointed 
out that there is uothing in 8. 232 to prohibit 
an application by a transferee-decree*holder for 
an order to bring on record the representative-4 
of the judgmeut-debtor, and we aro uuablo to 
hold that the application made in this case by 
tho legal representative of the decree-holder for 
an order recognising him as the decree-holder 
is prohibited by the Code. 

In this case there does not seem to 
have been even a prayer for execution 
£o as to bring it within the language of 
S. 232. The Judicial Commissioner’s 
Court of Nagpur in Mt. Krishna Bai v. 
Devi Singh (23), has expressly held that 
the right to apply for execution under 
O. 21, R. 1G, includes tho right to carry 
on an execution already initiated by Lhe- 
deceased decree-holder. The Calcutta* 
High Court observed in Dwarbuksh 
Sircar v. Fatik Jali (24) that in the case 
of an assignment pending proceedings in 
execution taken by tho decree-holdor, 
there is nothing in the Code which 
debars the Court from recognizing the 
transferee as the person to go on with 
the execution. Devolution by assign¬ 
ment in writing or devolution by opera¬ 
tion of law stand on tho same footing 
so far as tho language of O. 21, R. 16. 
goes. It may be, therefore, stated that 
2G Calcutta 250 is a very high authority 
for the proposition more explicitly laid 
down in A. I. R. 1923 Nagpur 195 as stated 
supra. The decision of the Patna High 
Court in Mt. Bhagwanta Kuar v. Zamir 
Ahmad Khan (25) lends support to tho 
same view. 

The point was raised and decided more 
explicitly by the Calcutt! High Court in 
Manmotha Nath Milter v. Bakhal Chan¬ 
dra Ternary (26). Their Lordships say : 

With reference to the first point taken on 
behalf of the appellant it is necessary to mention 
that the learned District Judge has held that 
when a decree has been transferred bv assign¬ 
ment in writing or by operation of law, from the 
decree-holder to another person, the transferee 
is bound under S. 232 to present a fresh applica¬ 
tion for execution and that it is not competent 
to him to ask for leave to proceed with the 
execution previously initiated by tho transferrer 
an( l actu ally ponding at tho time. In our 

(22) [1907] 17 M. L. J. 475T 

(23) A. I. R. 1923 Nag. 195. 

(24) [1899] 20 Cal. 260 = 3 C. W. N. 222. 

(25) A. I. R. 1921 Pat. 570=3 Pat. 590. 

(20) [1910] 14 C. W. N. 752=3 1. C. 321 = 10 
C. L, J. 390, 
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opinion, this view cannot bo supported 
What, therefore, tho assigneo of tho decree has 
to do is to apply for leave to tho Court to execute 
A he decree or to carry on the execution then 
pending at tho instance cf tho assignor. This 
is also the practice which is followed in England 
under O. 42, R. 23 f of the Rules of tho Supremo 
Court. 

Tho Full Bench of (ho Madras High 
Court in Mnthia Chcttiar v. Lodd 
Oovinda Doss (2) expressly followod the 
view expressed in 2G Calcutta 250 and 
held that no distinction should ho made 
betweon the institution of execution 
proceedings and tho continuation of such 
proceedings already begun by the 
assignor decreo-holder which are still 
pending. Kumaraswarai Sastry, J., at 
page 932 of the report observes: 

The words of S. 1-16, which are vory general, 
do not prohibit this and so long as there is 
nothing in O. 2L. Rr. 15 and 1G. cutting down 
the right, S. 151 will empower the Court to 
grant relief by applying principles analogous to 
Rr. 15 and 1G and give him relief even assuming 
that the rule wouUl not in terms apply. Whoro 
rights are conferred by tho sections of tho Code 
and no provisions is made for a particular set 
of facts, I think Courts ought to apply tho 
provisions of the rules which are nearest in 
point, with such molificatious as may bo neces- 
eary, and not refuse relief on tho ground that 
she Legislature has not mado provision for a 
particular ease, though within tho generality of 
a section of tho Code. Tho objeot of S. 151 is 
to give such power to Courts and to prevent a 
failure of justice. 

If wo may say so, with tho greatest 
Tespoct, tho decisions in 14 Calcutta 
Weekly Notes 752 and 41 Madras 919 
are really clinching. In Palaniappa 
Chettiar v. Valliammai Achi (1) their 
Lordships attempt to distinguish tho Full 
Bench decision in Muthiah Cliettiar v. 
Lodd Govinddoss Krishnadoss (2). They 
do not meet tho observations of Kumara- 
Hwami Sastry, and tho opinion of the 
other learned Judges. The case in 14 

mi . W ' . . ' s not 0ven referred to. 
I no poin t is not whether O. 22, R. 10, 

will justify tho case of a devolution by 

n. death being brought under O. 22, R. 10. 

The point is whether assuming that 

O. 22, R. 10, does not apply and O. 22, 

Ivr. 3 and 4, do not apply, it is not opon 

to the Court to follow tho analogy of 

these rulos to give roliof in a manner 
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which is not prohibited by law. The 
argument that the words 11 may apply 
in O. 21, R. 16 '* should he interpreted 
to mean “ may apply to continue ” has 
not been also met. 

The words employed in S. 146 are also 
in pari materia. If in cases arising in 
S. 146 tho words the proceeding may 
ho taken or the application may be 
made ” have been interpreted by Courts 
as meaning the continuation of a proceed¬ 
ing already taken or an application 
already made, we respectfully submit 
that the same reasoning will justify a 
similar interpretation in the case of 

O. 21, R. 16, in favour of the decree- 
holder’s representative continuing a 
pending execution petition instead of 
being compelled to come in by way of a 
fresh execution petition with the risk of 
being mot by an obvious plea of limita¬ 
tion. Tho following are the cases where 
such an interpretation has been adopted 
or explicitly approved. 

N. Viswanatha Sastry v. Sitalahshimi 
Animal (27); Radhakrishna Ayyar v. 

P. Srinivasa Ayyar (28) and Bcti Jco v. 
Sham Bihari Lai (29). 

With great respect to the loarned 
•Judges who docidcd Palaniappa Chcttiar 
v. Valliammai Achi (l) we feel con¬ 
strained to observe that tho reasoning 
adoptod by their Lordships has not con¬ 
vinced us about tho correctness of tho 
conclusion. In viow of the aforesaid 
weighty judicial pronouncements, which 
have not been adverted to by their 
Lordships we hope that when the oppor¬ 
tunity presents itsolf next timoa Division 
Bench or a Full Bench of tho Madras 
High Court will find it po 39 iblo to recon¬ 
sider tho question. Wo vonture to 
expross tho hopo that in tho meanwhile 
tho othor suporior Courts will examine 
tho mattor moro fully before accepting 
tho authority of Palaniappa Chcttiar v. 
Valliammai Achi (1). _ 

(27) [1921) M.wTnT 181=61 I. 0. 079-13 
L. W. 87. 

(28) A. I. R 102G Mud. 578. 

(20) [1907] 29 All. 671^(1907) A.W. N. 176=* 

* A. Tj, J. 480. 
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Adjournments under S. 526 (8) Criminal Procedure Code 


We expressed the hope at page 5 of the 
Journal portion of the January 1927 
issue that the question of the correctness 
of the ruling in A. I. R. 192G Sind, page 
137 ( King-Emperor v. Nattoman) w ill be 
considered by a fuller Bench. The fol¬ 
lowing letter from the gentleman who 
criticized the judgment will show that the 
above ruling has been interpreted to 
bring it in conformity with the general 
trend of rulings in the whole of India. 

A Criticle Note 

Since the publication of my Critical 
Note on the Sind Judicial .Commissioner’s 
Court's decision of Nathomal v. Emperor 
(20 S. L. R. 54 =A. I. R. 1926 Sind, page 
137), on the above subject, in A. I. R. 
1927, Journal section, page 5, and other 
newspapers, I have had the pleasure to 
notice a ruling of tho same Court, in the 
case of Jatoi v. Emperor, reported in 
A. I . R. 1926 Sind, page 288, holding tho 
view contrary to that pronounced in tho 
ruling commented upon. 

The presiding Judge, Mr. Rupchand 
Bilaram, Additional Judicial Commis¬ 
sioner, holds in most clear terms that 

tho Court Is bound to adjourn the case unless 
he was bona fide satisfied that tho applicant had 
no Intention to mako an application f^r tho 
transfer, 

while the previous ruling commented 
on by mo had held that tho Court ivas 
not bound to postpone unless satisfied 
that the applicant had a real and a bona- 
fide intention to (jet the case transferred. 

Tiro comparison of both the learned 
Judges’ decisions pronounced on different 
occasions will satisfy the readers that tho 
positions takon up by both tho Benches 
are contrary to each other’s. Tho judg¬ 
ment of Mr. Rupchand Bilaram happily 


coincides with tho lino of my argument 
to some extent; however, I would an¬ 
xiously await tho handling of tho question 
at tho hands of a fuller Bench at an early 
date ; more so, as the decision reported in 
20 S. L. R. 54 =A. I. R. 1926 Sind 137 is. 
opposed to the very letter of tho law. 

When Dr. Desouza’s and Mr. Ken¬ 
nedy’s above ruling was being issued in 
the districts of Sukkur and Larkhania 
(Sind) as a circular judgment, it was rea¬ 
sonably apprehended that it would very 
likely be misunderstood by the sub- 
magistracy, and it is no wonder to me to 
find that an occasion did actually arise 
very near to tis quite soon thereafter, but 
tho welcome decision of Mr. liupcband 
has arrived at an opportune time, though 
not published as yet in the Si?id Lain 
Reporter. The learned Judge remarks at 
page 290 of tho report, A. I. R. 1926 
Sind 288, 

that tho learned Magistrate has not properly 
appreciated tho eflect of the recent ruling of 
Nathomal v. Emperor, A. I. R. 1920 Sind 197,” 

and ho finally ordored the -transfer of 
the case mainly on tho ground of the 
Magistrate’s refusal of the applicant's 
prayer under S. 526, sub-Cl. 8, Criminal 
P. C. 

In view of tho two above decisions of 
different Benches of the Sind Judicial 
Commissioner’s Court, one not over-ruling 
the other, as well as in tho view of jus¬ 
tice and uniformity, an authoritative 
decision of tho Full Bench is earnestly 
sought for and the above-mentioned cir¬ 
cular judgment to ho ro-called if it has. 
not been done so heretofore. 

District Court Pleaders] Roclmldoss 
Chambers f'Kararachand 
Sukkor (Sind)D/-24-1-27 J Pleader Sukkur. 
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All-India Point Noted Index of 
Cases Judicially Noticed, 1811-1926 

By Mu. Balwaktuai It. Desai, 

High Court Pleader, Place Road Baroda ; 
Ninth Edition, 1927-orcr 2000 pp.— 

Price Rs. 15. 

The systom of arranging the Index ac¬ 
cording-to names of cases could have 


never been successful in India whore tho 
spellings of names cannot ho fixed. An 
index, therefore, based upon volume and 
page system was bound to supplant tho 
nominal index and Mr Desai has proved 
this fact. I he popularity of tho work 
under review is indicated by the work 
going through over eight editions in the 
short spaco of 21 yoars since 1905 whoa 
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the first edition was published and more 
particularly by the fact that there has 
been so far no other book dealing on the 
same linos. All the parallel references 
■to journals, where a particular case is 
referred to, are given for facility of re* 
Terence so that readers who may not 
have one particular report may be able 
"to refer to some other available journal 
where the same case may have been 
reported. This the author has con* 
sciously done though the bulk has con¬ 
sequently increased, but the utility has 
not been sacrificed. Though the type used 
is bold the printing and tho get-up aro 
not uniformly all that can be desired 
which is probably due to the hurry with 
which the book has been rushed through. 


The Discourses on the Purva 
Mimansa System 

By Mev.P. B. Sathe,b.a.,ll.m.,'m. r. a. s., 

Amraoti —1927 Edition — Over 40 pp. 

This tiny book of less than 45 pages 
gives in a refreshing way what ponderous 
volumo3 may perhaps have failed to do. 
Mimansa, as popularly understood, is a 
science of interpreting Vedic texts and in 
reality, however, tho range of this scionco 
is almost co-extonsivo with human life. 
And still the science has been neglected 
probably bocause tho narrower in¬ 
terpretation was popularly put upon it. 
The science is useful to an ordinary man 
in life to a Yajnika, to a Vaidika, to a 
Yejaman, to a lawyor, to tho Judge and 
practically to every human being. 
^ hat grammar is to language so is the 
science of Miraamsa to human conduct. 
Notwithstanding, howevor, tho persistont 
statements of tho Privy Council that 
the questions arising on Hindu Law 
must depend for their decision on tho 
rules of interpretation framed by its own 
lawgivers and recognized by its foundors, 

«. {/. Ramchandra v. Vinayak [19141* 
42 Cal.334=25 I.C. 290=41 I.A. 290(P.C.) 
tho legal profession in India has notyet 
fully appreciated the importance of this 
scionco. A cursory perusal of this short 
brochure will amply reward tho labour. 


Medico-Legal Court Companion 

By Major H. W. V. Cox, I. S. O. I. MX)., 
and puplisbed by Messrs. Eastern Law 
House , Law Publishers, Calcutta—1927 
Edition—Over 600 pp., Price Rs. 7-8-0. 

It is well known that a lawyer has to 
be conversant not only with the law as 
popularly understood but with several 
branches of human knowledge. Without 
such knowledge the lawyer cannot 
effectually help the administration of 
justice. Unfortunately, however, the 
difficulties in the way of an exhaustive 
study are often very great in the absence 
of handy volumes, since bulky volumes 
cannot bo easily gone through within 
the short space of time available to a 
busy practitioner. As the author has 
aptly remarked it is but very often that 
an expert witness whether dealing with 
handwriting or finger-impressions or the 
subject of medical jurisprudence almost 
always goes unchallenged and neither the 
Magistrate nor the lawyor is in a position 
to satisfy himself as to the truth of the 
statement made by the expert. It is 
but rarely that the honest but innaccu* 
rate statements or the dishonest and 
corrupt testimony of the expert witness 
is severely challenged and truth brought 
out clearly. This book will indeod 
remove the long-felt want. 

Tho Chapters on Rapo and Insanity 
contain more matters than aro usually 
found in the bigger text books on medical 
jurisprudence and will help tho modical 
witness as much as the lawyer and Judge 
in arriving at the truth. Tho Chapter 
on Insanity deals also with tho detection 
of malingering, a subject of no small 
importance. Quotations from judgments 
have boon given apart from references to 
tho cases whore tho quotations wore 
found to bo necessary. 

Part II contains valuablo information 
in the form of aphorisms under various 
hoads alphabetically arranged for easy 
roforonco, oven a cursory roviow of which 
will roveal the vast storo of information. 

The general get-up maintains tho stand¬ 
ard of tho publications of tho Eastern 
Law House. 
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Circumstantial Eviden 

(By N Devaresa Kamath, B.A.B.L. 

The decision reported in A. I. R. 1926 
Allahabad 737, doservos more thau a 
passing notice. 

The fasts of the ca-e as seen from the 
judgment are that a daughter with her 
paronts and husband livod in a certain 
house. The husband was found dead at 
night. The other throe persons were 
prosecuted on a charge punishable under 
S. 30L and 211, I. P C. 

The Sessions Judge acquitted all the 
accused. Government appoalod. 

There is no direct evidence in the case. 
The evidence is, as far as seen from the 
report as, follows : 

1. The accused hid the corpse to 
savo thornselvos. 

2. The accused persistently lied in an 
attempt to account for the absence of the 
decoased. 

3. They showed signs of fear on 
seeing the police. 

4. That one llobi Lai a Brahmin wit* 
ness saw the wife picking dhatura seed 
from some shrubs in tho village. 

5. The woman was of loose dis¬ 
position. 

G. Some undigested rice was found in 
tho stomach of ttio deceased. 

7. A confession made to a mukkia (a 
person in authority) by one of the 
accused on the assurance that " tho 
mukkia would do his best to help him.” 

Prom items 1 to 5 of tho ovidonco 
and ‘the natural presumptions which 
arise with respect to an Indian family” 
their Lordships Walsh and Pullan, JJ.. 
came to the conclusion that tho wife had 
murdorod her husband, and sentenced 
her to bo hangod by the nock until she 
ho dead, but about tho othor two, tho 
paronts, although there was some doubt 
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ce in a Murder Case. 

High Court Vakil, Trivandrum.) 

as to their complicity in the murder yofc 
“upon their subsequent conduct, the lies 
which tho father told, tho undoubted 
fact that they concealed the death, 
buried the corpse and showed great signs 
of fear and uneasiness before the con¬ 
stable” they were found guilty of abet¬ 
ment of murder and sentenced to trans¬ 
portation for life. 

The confession recorded by the mukkia, 
a person in authority, on tho assurance 
‘'that ho would do his best to help him” is 
clearly irrelevant in tho case under S. 24 
of tho Evidonce Act and S. 163 Criminal 
Procedure Code. 

It has often-times been repeated by 
eminent Judges that in criminal trials 
it is the duty of tho Court to refuse to 
convict unless the evidence is such as to 
prove tho guilt of tho accused beyond all 
reasonable doubt. Tho following sentence 
from Sir Elija Impoy’s chargo to tho jury 
in tho famous Nundkumar case is rolo* 
vant. “But in capital cases as there can 
Lo nothing of equal value to lifo you 
must he thoroughly convinced that thoro 
doos not remain a possibility of innoconco 
boforo you give a verdict against tho 
prisoner. In all criminal cases especially 
in cases of circumstantial evidonco thoro 
must not he any possibility of explaining 
tho matter except by assuming tho 
accused is guilty.” Is that tho case here? 
Thoro are sovoral possiblo ways of ex¬ 
planation. Thu first throe items of 
ovidonco detailed above (if true) would 
only show that tho accusod wore afraid 
as anybody would ho under tho circum¬ 
stances. Picking dhatura seed may ho 
for medicinal purposes. Tho loose dis¬ 
position of tho wifo might itself havo 
induced the husband to commit suicide. 
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To say from the above ovidence that an 
irresistible presumption arises of the 
guilt of the accused is to strike at the 
very root of criminal law. Are thoso 
circumstances incompatible with the pre¬ 
sumption that the deceased took poison 
himself (if indeod there was poison inside 
the body as I see no reference to medical 
testimony in the case although their 
Lordships speculate’ on the undigested 
rice found in the stomach of the decoased)? 

Another “violent presumption” which 
their Lordships draw from their know¬ 
ledge of Indian life is that the wife 
usually serves the husband during the 
evening rnoal. “The wife has novor 
denied, if indeed she has not admitted, 
that she did in fact serve, if not prepare, 
the ovoning meal.” Even presuming, 
sinco she has not denied it, that she had 
served the ovening meal tho violent pre¬ 
sumption does not arise that she mur¬ 
dered tho husband. 

Tho whole judgment rings with tho 
fallacious notion that it is tho duty of 
tho accused to explain matters and it is 
this absence of explanation that has 
visited upon them this sontonce. Their 
Lordships have overlooked tho principle 


that it is the duty of the prosecution to 

provo their case beyond all reasonable 
doubt. 

Another dictum of their Lordships in 
tho same judgment is that in a case 
where there is evidence that among the 
two or three persons accused there is the 
murderer and tho rest are abettors, and 
there is no evidence which of those is 
the murderor we are to convict all 
for murder. Their Lordships havo refused 
to follow two of the Allahabad decisions 
where the contrary is held. 

I must think that the Sessions Judge 
was correct in having acquitted all the 
accused. I am only surprised to see 
their Lordships with vast experience in 
English Criminal Law, where the broad 
principle that oven if 99 guilty people 
escape, one innocent man should not be 
convicted, is accepted, deliver such a judg¬ 
ment. Perhaps their Lordships might 
havo had a moral conviction of the guilt; 
of the accused. Put moral convictions 
ought not to influence judgments of a 
Court of law especially whon the sentence 
is death and no reparation can be made 
if aftor some time the innocence of the 
accused comes to light. 


BASIS OF INCOME-TAX TAXATION 

Income of the Joint Family and the aggregate sum of the Incomes 

of the Members of the Joint Family 

By E. S. SuTida, B. A., B. L„ Vakil, MADURA. 


A superficial reading of the title of 
the articlo would indicate that it does 
not mean any distinction : even if thoro 
is one, it is without difference. That 
impression is wholly wrong. Strict 
praoticalism loads to thoso difficult situa¬ 
tions, which the Income-tax Authorities 
and tho assessoes belonging to joint 
family have to face almost daily. 

To be plainer : I shall state a case with 
a concrete example. A, B, and C are mem¬ 
bers of a joint undivided Hindu family. 
One is employed as an officer in tho port 
trust at Madras, another a teacher 
in one °f the Madras High Schools and 
the last is a begin nor in the lawyer’s pro- 
fossion. A is paid Rs. 70 a month, B 
Re s Rs. 80 a month and C makes up in 
Us profession Rs. 100. All tho three 
live in a family houso which may fetch 
a monthly rental of Rs. 50. 

From the above figures A, B and C aro 
not individually liable to pay income- 
tax as every member’s incomo is bolow 


Rs. 2,000 a yoar. Evon if a portion of 
the incomo from tho joint family houso 
property is included, it does not make 
anybody liable. Tho questions that crop 
up in thoso situations aro : 

(i) Can the incomo of A, B and C bo 
addod togothor, and can tho aggregate 
incomo or addod incomo of tho membors- 
of tho joint Hindu family bo taxed ? 

(ii) Can it bo taken as a basis at all. 
Can it bo legally one both under the 
Income-tax law and tho Hindu Law ? 

(iii) Can any portion of tho incomo of 
joint Hindu family property bo added 
on to tho incomo of any member of a 
joint Hindu family to make him liable? 

(iv) If so what is tho provision ? 

These questions aro not vory easy to 

answer with chapter and vorse though 
thoy appoar simplo. I may state at 
tho outset that tho Legislature has 
definitely stated that a ‘ porson’ undor 
tho Income-tax Act inoludos a Hindu 
undivided family and it is assessable 
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as such on the basis of the income 
from the joint Hindu family pro¬ 
perty, its profession its everythin?*, pro¬ 
vided it is^ joint and done by the family 
as such. This may include say a joint 
family trade, any joint family business 
whore the funds of the joint family 
are utilized aud where the assets of the 
family are the fountain source of the in¬ 
come and where the income is received 
as the result of the joint enterprise of 
all the members of the joint family or 
of one on behalf of all the rest but with 
their willingness and silent co-operation. 
Ihe joint family can be said to run a 
business of engineers if the family runs 
an engineering firm, of jewellers if it is a 
jewellery firm. So also business, etc. 

Ihe idea of a conjoint action on the 
part of the family is important as it 
wil be seen subsequently and it has 
not. nng to do with the individual avoca- 
tion of individual members of a joint 
Hindu family. Wo have instances of 

, the mombors having their own 
salaried jobs but still running a joint 
family concern, one of the members 
attending to the business by turns. Still 
the income which one receives as salary 
or from his individual exertion in any 
way is different and distinguishable from 
the income of the Hindu family earned 
by the family as such from and through 
a joint enterprise run by all or one on 
bolia f of all. So the income of a single 

thoofihl b0 and OUf!ht t0 b0 separately 

The next question is whether the 
incomes of several individuals all fold, 
i.o. tho aggregate sum, can ho called the 
income of the joint family. The answer 

£! nphafc ' c , ™!' Hieso grounds : 

U The joint family as such cannot ho 
a pleader, a clerk or an ollicer. It can 
have no job, no salary and as such tho 
income of the individual person is difl'er- 

m at ° f tho joinfc family. 

Act an V 10 ? 080 of tho Income-Tax 
person. 0 UndlV,d ° d Hin ^ ^mily is a 

is < ‘taxcd' 8 n’“, i )or s° n one person-that 

an (iv) Th" < I > ' neS ° f r° reo n*put toother 
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portioned out by shares arid ho added on 
to the individual income of each member 
to make him liahlo. if the annual in¬ 
come of a member comes to Rs. 1,900, 
a share of his joint family income which 
may come to Rs. 250 cannot he added 
on to bis income to make him liahlo. If 
the individual as such and tho joint 
amily incomo (without division) as such 
aio both unassessable, it cannot bo made 
liable by any processes like these. As 
dillerent entities they oscape. 

(v) Another question apparently diffi¬ 
cult crops up. Suppose the abovesaid 
A, 13 and C live together and we shall 
assume that they also put their individual 
incomes together for running on the family 
a a less cost. Will the putting in of 
I ho several incomes of several members 
of the family make it the income of the 
aim ^ to biing it under the purview of 
the assessing clause of tho I. T. Act. I 
submit that this putting in of the 
several incomes will not he and will not 
make the incomes, an income cf the 
joint family. Because under Hindu Law, 

1, .’ 15 .“"j 1 c receive their incomes from 
their u life rent avocations and throw 
t iem into the common stock, it becomes 
the property of tho joint Hindu family r 
La/a Bahadur v. Kauaipa Lai (l). Similar 
cases are Gopalsami v. Chinnaswami (2), 
Bottampudi v. Totlempudi (3), and that 
property becomes subject to all the in¬ 
dents of joint Hindu family property. 

I want to insist on tho fact that the 
n 0 in of the incomes makes tho ag- 

a r porty and 

tho I t' C \°‘, nt According to 

hut tho Acfc> p o operfcy is nofc taxed 

can never I 0 ™ 0 *li th ° a ^ re gate sum 
an novoi ho called an income for tho 

purposes of the assessment. 

MuraBaM prep ?r ed to emnt that if the 

is sa\T Ian. ,n , 1 ' e- ’ . ma( lo °l tiie incomes) 

. ay lent out on interest, tho accru¬ 
ing interest can lie said to be the income 

blweeiTthe . fam,ly - So the distinction 
uyeon tho income from tho joint familv 

incomes 10 which 'T tho 

.W 7Jr s 

up cno joint family f„ nt j which 

be oon^ ae^g^ the re” 8h<>Uld n ° fc 

(1) [1907] 29 All 241 ss'14 T i , r T~ ", 

227 (PC) ” *’ A. Go—4 A. L. J. 

( J ) ClWW] 27 Mad. 228. 
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Another important point is who 
receivos the income. It is the lawyer, 
the clork and tho oflicer in the said cases 
in their personal capacity and not on 
bohalf of tho joint family. Tho person 
who earns the income is different from 
tho porson of tho joint family. 

1 would make tho position clear. 
Suppose these A, B, C live in throe sepa* 
rate towns in spite of tho fact that they 
continue to he members of a joint Hindu 
family. Then tho I. T. Authorities will 
assess A, B, G, separately and A, B, C, 
will ho declared unassessahle easily 
without any doubt at all. Here in this 
caso because they run a joint mess, live to* 
gather, dine together (wo shall grant even 
throw their individual income together), 
can these facts, under any circumstances, 
make the individual incomes, tho income 
of tho joint family. They cannot. 

A joint mess and joint living do not 
constitute by themselves in Hindu Law 
a joint family*. Will a divided family, be* 
cause of these features become a joint 
family in Hindu Law for purposes of as* 
sossmont ? I stato this to show how un* 
reliable this lino of argument is. 

My view stated above is shared by 
^Ir. A. V. Viswanatha Sastri (author of 

Law and Practice of Income-tax”) in 
page SO of his book. If each of the mom* 
heisof a joint family receivos his salary 
say of less than Rs. 2,000 a year, the gala* 
ties cannot bo aggregated so as to make 
tho joint family liable. For it is tho indi¬ 
vidual and not the undivided family 
that earns tho salary and tho tax on 
salary ig deducted by tho porson respon¬ 
sible for its payment under S. 18 of tho 
Act. This argument holds good for 
ochor sources of incomo also. 


A word about the intentiou of tho 
Legislature though it may not be a legal 
argument. It A, B, G can be taxed on 
their aggregate income is it not placing 
a premium on division in the joint 
Hindu family ? 1 shall not pause for an 
answer. Equitably too when one por¬ 
son, not a member of a joint Hindu 
family, is privileged to earn up to Rs.2,000 
without paying any assessment, should 
a person of a joint family be taxed be¬ 
cause his brother members of the 
family also earn a similar sum ? That 
cannot bo. This will involve the ques¬ 
tion of proportionate increase also in the 
amount limit. Wo cannot inagino that 
the legislators never contemplated a caso 
of the members of a joint family earning 
more than Rs. 2,000 in aggregate. If 
they had done so, and if they meant that 
such a family was liable for assessment 
they would have stated that such ag¬ 
gregate incomes shall bo taxed, say on a 
proportionate scale depending on tho 
number of the oarning members of the 
family who make up tho incomes. If 
throe members earn, tho amount limit 
will bo raised to say Rs. 0,000, and if the 
incomo is over Rs. 0000, tho income (ag¬ 
gregate) may bo taxed. From tho 
absence of any such provision, wo can also 
ho sure that was not tho intention of tho 
Legislature, and tho amounts of income 
oarnod by individuals can novor be 
added togothor whothor they live jointly 
or otherwise, much more so with tho 
incomo of tho family oarnod by tho 
farnily as such. If we remember tho 
unit that oarns, and tho fact that a unit 
alone and not units that can bo taxed, 
much of tho confused thinking will 
disappear. 
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The Indian Police Act by Mr. P. 

/7ar/ Hao, B. A., B. B., High Gourt 
VAKIL, Madras and published by tho 
Author. Over 250 pp. 1927 Edition — 
Price Rs. 7-8-0. 

Tho woll known author of this book 
who has boon connected with tho various 
publications of the Law Printing House 
has maintained tho standard of the 
exhaustiveness that one is accustomed 
to. look to in their publicitions, No¬ 
thing connoctod with tho Act, its 


previous history and- the subsequent 
amondmonts and changos has boon 
omittod. Tho historical and critical 
introduction is prefixed to the work 
tracing tho origin and development of 
tho police law from authentic sources. 
A book like tho ono undor roviow would 
be quite wolcomo when the public mind 
has been oxorcisod on tho sukjoot of tho 
powers and limitations of the police 
force. 
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LAW VERSUS JUDICIAL DISCRETION 

By Mr. Harish Chandra Mital B. A., (Hons.)., LL.B., 

Punjab Civil Service, Sub Judge, also Advocate. High Court of 
Judicature at Lahore ; Arnold Medalist of the University of the Punjab etc 


“ One ol tho most valuable priuoiplea 
relies as little as possible on bis own opinion.* 


pervading jurisprudence is (bat that judge is best wbo 


A knowledge of legal history is indis¬ 
pensable in forming a correct estimate of 
the utility and facility of a system of 
written law as oxists at tho present day 
in the civilised part of the world. That, 
however, is outside tho scope of tho 
present article. Suffice it to say that in 
India at any rate tho British system of 
clear-cut, well-defined, written law has 
proved to be something unique in tho 
history of its people. Before the advent 
of the British rule tho law that had 
prevailed in this country for thousands 
of years did not consist of a Code or even 
any definitely laid down principles. 
There wa3 not much of cortainty about 
the result that was to follow to an 
individual member of society who acted 
in a certain untoward manner. Much 
depended upon who tho victim of tho 
let was, more upon who tho aggressor 
was, and most upon who tho Judge or the 
Kaz! was. Even tho strongest advocate 
M the old order of things is constrained 
to admit that justieo botweon any and 
overy two parties was not uniform in 
those days. In point of fact justice 
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always varied with the special circum¬ 
stances of every case. It would be a far 
more serious matter, for example, for an 
humble citizen to assault a nobleman or 
a courtier than if the position were 
reversed. But tho chief feature of the 
pro-modern system of law, which alto¬ 
gether distinguishes it from the system 
that exists to-day, is that while under 
tne old system law was mostly another 
namo for the discretion of tho sovereign 
or of his deputies, under the present 
system the law of the land consists of a 
body of established rules and principles, 
mostly embodied in Codes and Acts 

winch are placed in h!ack and white on 

tho Statute Books of India. These rules 
are alike binding on the sovereign and 
the subject, on the nobleman and tho 
beggar, on the jailor and the prisoner in 
jail on the Judge and the accused in tho 
dock A modern Judge (who has taken 
the place of the older Kazi) sits in his 
sea , to administer justice not according 
to hi s own ideas of what is just or unj ust 

c P VSi7 r *"eoo L ' 1 ' v R,!Vicw ’ VoK Lix - Em 
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bufc according to certain fixed rules and 
principles. In this age of automatic 
machinery taking the place of human 
agency in all departments of life is it 
strange that the ingenuity of the civi¬ 
lised mon should have also constructed a 
hig machinery of law so that justice is 
now administered not hy the whims of a 
human being but as if by machinery. 
Work the machinery whenever the need 
arises and tho result that will follow will 
bo the same. In oilier words the product 
will he uniform. Murder a fellow-being 
and you shall he hanged, he you prince 
or peasant. Commit theft or arson and 
a prescribed consequence shall follow, no 
matter who you are and who the 
aggrieved party is. To administer the 
law for a Judge at tho present day is, or 
at least should he, merely to solve a 
problem of mathematics. If two are 
added to two the result is four. If a 
dacoity is committed by a person tho 
result is transportation or imprisonment 
as prescribed definitely. The man sitting 
as a Judge has to gather the facts of the 
case and that too in accordance with 
prescribed rules, vide that master-piece 
of codification, the Indian Evidence 
Act and then to apply the law to those 
facts almost as a school hoy applies a 
formula to his problem of Algebra or 
Euclid, and tho result is thus obtained. 
The law that has to be applied to the 
facts is not an uncertain thing but a 
hard, uniform, and reliable body of 
formula?. The wide and unfettered dis¬ 
cretion vested in the Kazi—whether it 
was exercised by him according to his 
conscience or whether, as was more ofton 
the case, he used his whimsicalities in 
place of his conscience has disappeared 
yielding place to tho conscience of tho 
public as reflected in the laws of tho 
realm. “ That August tribunal (tho 
people) is eternally sitting in judgment 
on tho conduct of all public functionaries, 
and their judgments are recordod in 
public opinion. And one may add 
that it is this public opinion which in 

every democratic country takes the form 
of its laws. 

Even the small amount of discretion 
which the modern system of laws still 
leaves to the Judge is to bo exercised by 
him not on his own behalf hub on 
hehalf of the communifcy-rhe being only 

* J he A ™2 r, . oan Tnvr Bevlow, Vol. LIX, Part 
6, pp. 897 A 899. 
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a servant of the latter employed to 
carry out its will ... It is to be 
oxercised by him not in a whimsical or 
arbitiary manner but in accordance with 
well laid principles. There is nob a case 
to which our codes and our case-law 
would not give a suitable reply, and the 
business of the Judge is only to find out 
that answer and announce the way he 
lias readied at it, not only to the parties 
concerned but to the whole community 
who employ him to solve these problems 
on its . hehalf. In other words he must 
state his reasons for every decision that 
ho has arrived at so that these reasons 
may be known to the whole society and 
nothing done in tho dark. The legal 
rights of every individual aro as safe as a 
balance in a Bank of England pass-book. 
If a judge falls in error in solving a pro¬ 
blem he must be taken to task, the pro¬ 
blem must be resolved again by a still 
more competent brain employed by the 
community as its agent—our appellate 
Courts—and justice done. 

The chief characteristic which distin¬ 
guishes human agency from the agency 
of Nature is that while a human being 
always acts differently at different times 
in response to tho same stimulus 
and also differently in response to 
different stimulus. Nature is devoid 
of this element of variation. Tho same 
pitting on the back of a friend by 
another friend produces tho opposite 
results of jollity and anger according as 
the person pattod is in a light or a 
serious mood. But the case is different 
with Nature, through which a givon causo 
must produce a given result under givon 
physical conditions because tho object 
affected has no mental condition like 
that of a human boing. In point of fact 
the object behind tho gradual substitu¬ 
tion of machinery for the agency of man 
has always been to givo tho same unifor¬ 
mity and certainty to the fruits of human 
ondeavour as characterise tho rosults of 
the activities of Nature. It is hooauso 
human nature is always desirous of boing 
sure and certain of obtaining sure and 
cortain results by performing a givon aot 
that machinery is day by day taking up 
tho placo of man. Exactly the same 
truth is applicable in tho domain of tho 
administration of law. Human sooioty 
has, after an experience of centuries upon 
oenturiosof tyrannical and arbitrary rule, 
substituted for tho human Judgo a most 
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elaborate and wonderful inaehinory of 
law, and though retaining tho human 
Judge has reduced him to tha position of 
only a working part of that great machine, 
with tho necessary consequence that ho 
must move tho way tho machino compels 
him to move instead of playing ducks and 
drakes—as his predecessor used to-with the 
life and property of other fellowmen. In 
this respect he is in tho same position as 
a constitutional monarch. Any move¬ 
ment on his part which goes against the 
smooth working of tho machine is sure 
to smash the machinery and beforo 
smashing the machinery smash himself. 

Some people may no doubt entertain 
doubts and misgivings whether this 
attempt at tlie elimination of tho personal 
or human factor from the sphere of 
administration of justice is calculated to 
give better justice to tho people in every 
case. It is, however, forgotten that in 
order to judge of the benefits of any order 
of things we have always to consider not 
individual cases in which it may have 
worked harsh, but the largest number of 
cases extending over the longest possible 
period of time. In other words the test 
in such matters is not individual cases 
but tho sumviuvi bonum of human 
existence which is tho greatest good of 
the greatest number. Judged in this 
manner the elimination of tho human 
factor has gone a long way towards cre¬ 
ating an efficient administration of justice 
between man and man which may be 
said to bo tho corner-stone of modern 
civilisation. It is truo that tho world 
may not have-oven now i*eachcd the ideal 
in this respect. In fact this world and 
perfection, philosophers tell us, are con¬ 
tradictory terms, but there can bo no 
doubt now about the ideal—administra¬ 
tion of justice among human beings not 
according to the will of any one of them 
but by following in the footsteps of the 
automatically working Nature and by 
making tho wholo system as uniform, as 
self-operating, and bearing as much 
assured fruits as sho herself. 

Now, the question which naturally 
arises is whether this process of the sub¬ 
stitution of fixed rules laid down in black 
and whito and mado to act like a piece of 
machinery in place of the free-will of a 
human boing has attained completion or 
whether it is still capable of extension. 
Metaphysics tolls us that everything in 
this world tends towards perfection but 


can never actually attain it so long as it 
is in and of this world. Tho actual 
attainment of tho ideal has been kept for 
another world. Such being tho case, to 
claim that tho modern system of legal 
administration oven approximates to per¬ 
fection is a condemnable piece of hypo¬ 
crisy and self-doception doing no good 
either to the lawyer or to the layman. 
It would on the othor band smother all 
progress. The only reasonable and sincere 
attitude for a man of common-sense, %vho 
is called upon to defend the present 
system is to admit frankly that there is 
still a great scope for progress. At 
present we havo got statutes to serve as 
the skeleton or the framework of the 
system, wo have got a most voluminous 
and almost unmanageable body of bye¬ 
laws, rules, and case-law enlleshing the 
skeleton, and this great and growing body 
composed of statutes and bye-laws, of 
rules and rulings, is even now in a posi¬ 
tion to reply to almost every query put 
to it, to cut the loaf clear between two 
contesting persons and thus put an end 
to the dispute whenever called upon so 
to do. It is haunted ‘by no fear. It can 
be accused of no favour. Nor can be 
there any grumbling on the part of any 
of the parties as there would certainly 
be if, as it formerly used to be, law were 
only another name for the sweet will of 
an individual who more frequently than 
not, suffered from some of the greatest 
failings of which a human being is capa¬ 
ble, and yet occupying- a raised seat, 
looked upon himself as the embodiment 
of justice. Oh 1 how-slowly has the world 
realised that justice and human will are 
two opposite and irreconcilable things. 
While the former is eternal and unchan¬ 
geable the latter is change personified, as 
err it must though tho error may be now 
towards this side, now towards that. 

There are two directions so far as we 
can see in which the present system of 
judicial administration can and must 
progress in order to approach the goal 
still more. In the first place the process 
of substitution of the machinery of late 
in place of human will referred to above 
should advance as much as possible towards 
completion. In other words our codes 
and our case-law should multiply to such 
an extent as to exhaust all situations that 
are likely to occur. There should remain 
hardly a legal problem which can not 
bo solved by a formula of either codi- 
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cron )? w ancl 30 tl,er ® should 

c op up hardly a case in which a 

f ‘ ' d h ““ an being has to use his 
free will to decide a disputo between 
wo others with the consequent giumbl- 

the a n J hoal ;f' burnin fi °n the ono sido or 
the other. Secondly—and this is of even 

greater importance than the first,—we 

should so improve the human beings 

whom wo employ to work this gigantic 

machinery of the law— our Judges—that 
V should get the whole work per/ormable 
by the machinery performed by it instead 

of stealthily adding anything of their 
own hand manufacture. They should be 
men who can rule out all personal opin- 
mns, pre-possessions, and whimsicalities, 

A,m?;= Can s “ l,due a11 inclinations towards 
egotism and autocracy, and who know 

more how to work tho machinery than 

strlfl a° r - k • the “ s °lves. Let them 
strictly administer the law as it is— 

healthy or impolitic it is not their con- 
P i e / n ' 1 L ! ,t thom for tho time being sit 

o efthe 'T Wh03e 0nly business is 

over to fn m;iC "" ory ,n mofion and hand 
over to their masters—the community— 

tho manufactured product as it is If 

blame' it “ fa , u . Uy they are not to 
f . 10 machine maybe requiring 

han/ •? - a repairing or improving 

m«?niA b fc 4u 19 - D ° busin0S3 of theirs to 
meddle with it, otherwise they make 

matters worse. Lot the master 'himsel? 

engage a repairer or an inventor Let 

some non-official Member or the' Law 

Department of tho State approach the 

Legislature for the remedy. 

and Y nnt bUfc j I Usfcic 3 ° ^mpered with mercy 
and not cool and calculated iustico is 
humanity after” erin* n J • ] 

conscionco, DoUSy^Cto 

us° t ice k Vnd th8 PUrity a " d virtue of both 

1“ i ®f. f. nd ™° rc y fet us first separato 1 

then IIa * w Ul 1 h botweou the two and 1 
“r 7i S1I P b t ofc h. It is confusing hot- 1 

woon the two that produces ovil results 1 

One hopes one is not wrong in saying i 

adminT^e y “ “ 0clern Jud 6o Profess to L 
administoi justice while they are in re* c 

t n^ d . l8ll3ns . lD « . merc y- Let them con . t 
t nu e dispensing it provided they say it fc 

out expressly and honestly so as to pro- 11 

vent misleading the Courts of appeal, the a 

himsalf an r ? Sfc h u b n °i l0a9t fcho reused ri 
ill t j us boar fl ’ om fcbe mouth of ol 

the Judge himself that X is logally liahlo 

to punishment A but in mercy for his fcl 

n er years or for his provious good re- 
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a Let us e « awarded Punishment B. 

is hn„ l?i a ly k P 0w iu every case the 

n njpg 7 fcl °,, J ' IStlco onds and mercy be- 

1- bv the 1 ! i the ° vorIa I>P'°8 of the former 

r eves of th« ‘ h *‘ • throwa in the 

eyes ot the community. 

0 olear°that*rh P °^ t * 03 150,1,1 of view it is 
3 i ? n a lanl ' 8 ° annot be two sovereigns 
0 rest n H a ° “ 0re than two swords can 

t the ndii? 6a “ e 6cabbard - If. therefore, 
0 AiAAt d f y , Were t0 olai, o the sover- 
I mtolif which the legislature alone 

r likSL^'/r- ac0o, ' din S to constitution. 

5 ‘5‘ ° f .? r<;at BritaiD . there is bound 

■ with all H 6 government in the land 

with all the intolerable results of such 

i the 1 ! • In . the Br ‘tish Constitution 
the sovereignty of the Parliament has 

has nA b i 00n Cba ° DSad and the judiciary 

as it is n D0SS °, Xce|>t to en force the law 
-i • '... IC0 ^ ba3 for tho sake of em* 
Phasis illustrated it by saying that if 

tomorrow tho British Parliament were to 

in 3 En]ri hat al1 ‘heblue eyed children 
, b ;‘ gland were to be murdered tho 
urts in England will have no authority 
to question the validity of such a dia 
hohcal piece of legislation and will have to 

hie W 1 ' “ “ U i3 ' Even in a country 
i>Ko India where the Courts have the 

Indi 01 t0 ? u ° st,0u fch0 authority of the 
Indian and Provincial legislatures, though 

of ^ ° f th0 Brifcish Parliament, (for 
in fuj Ln * ) 0 r0ason that the legislatures, 

Wnf Q S i J° U M fcry 0ldy 0xercIS0 powers de- 
nfnJ d A° 611,001 by tbo British Parlia- 
r2rf, aro not sovereign law-making 
os) he cases in which this power is 
o )o called into uso are very few and 
ar b °tween. [See e. g., Lee v. Lee (1).] 

If the judiciary of a country wore only 
to realise its exact position in relation to 
tno other departments of tho body politic 
many of the errors in which it may be 
tailing every day would be avoided. We 
would then hoar no more talk of tho 
juc iciary lagging behind other depart¬ 
ments of the Stato in tho efficient dis¬ 
ci laigo of its duties. No more would he 
ie charge levelled against tho Judges 
that they claim too muoh but give too 
little of service to tho people, that they 
always think more in torms of their 
rights than in terms of their duties and 
obligations. Taking tho oxamplo of tho 
woof the most efficient departments of 
the State does, any officer of the Postal 

(1) A. I, R. 1924 Lab. 018=5Lab. 147 (F.B..) 
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or Railway Departments ever bring to 
bear his own notions of right and wrong, 
good and bad, desirable and undesirable, 
in the discharge of his duties'? If a late- 
coming passenger is missing the train 
does the Station Master stop to take 
meroy on him because of certain special 
oircumstances in his case or does bo 
twist the law'to benefit bim. Kay, he only 
acts as a single part in a great machine 
bound to obey the movements allotted 
to it and no more. Lie minds his own 
business and does not go out of his own 
sphere to enoroach ou another. Similar 
is the case with the post-master. And 
what is the result ? Everybody can see 
it for himself any day. The Post Office 
and the Railway are the two departments' 
of the State both in India and in Eng¬ 
land who in efficiency lead the rest. In¬ 
deed the British Post Office has been 
rightly called tho most complicated and 
at the same time tho most efficiently 
working organisation in the whole world. 

Speaking of India in particular one 
is constrained to think that the miscon¬ 
ception with regard to the exact func¬ 
tion if the judiciary which has unfortu¬ 
nately been so common both among 
Judges (especially tho lower grades of 
them) and among the public has its 
basis in tho deep-rooted ideas and notions 
of tho Indian people with regard to tho 
institution of the judiciary. Before the 
advent of British rule there was neither 
law nor legislature—the King and the 
kazi being everything. 

In most cases the King himself perfor¬ 
med tho judicial functions but, whether 
it was lie himself or his subordinate, the 
person so sitting as a Judge or a Magis¬ 
trate knew no limits to his authority. 
Do as he may please ho ran no risk of 
ovorstopping tho boundary of his sphere. 
It is those deep-rooted but unfortunate 
notions that havo always made judicial 
posts so attractive and coveted in India, 
and though tho circumstances have alto¬ 
gether changed sinco our coming in con¬ 
tact with the West tho montality still 
continues in spite of it. There you havo 
a cloar instanco of different national 
mentalities. In England judicial sorvico 
is looked upon as a career of useful pub¬ 
lic service. In India it is looked upon 
as an opportunity for lording over our 
foliowtnon. Por an average British youth 
a judicial appointment has no special 
charm placing it in a class different from 
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others as his only look-out is for a job 
in which he can bo of the greatest 
servioe to himself and his country—be it 
in any department of the State whatso¬ 
ever, the military included. In Iudia 
an average young man is so often seen 
talking about the charms of a munsif9hip 
or a magistracy oven where low paid 
that he would often prefer it to a 
more highly paid job in another depart¬ 
ment. It is due to this unfortunate and 
slavish mentality that the subordinate 
judiciary in India is far less efficient in 
the performance of its proper function, 
far loss cognizant of the limits of its 
proper sphere, far more eager to neglect, 
‘its own business and mind others’, far 
more ignorant of its position of duty and 
service in the interests of its masters— 
tho community,—and far more prone to 
introduce personal notions and preposses¬ 
sions in public business than is any 
other service or department of the 
State. 

The one sided and sometimes both- 
sided bitterness which judicial decisions 
generally leave behind may also be attri¬ 
buted to the same cause. When a party 
finds tho tribunal not merely collecting 
and sifting the facts of the case and ap¬ 
plying the law as it is —that is what alone 
it is expected to do—but taking an 
active private interest in the matter and 
bringing its own notions and prejudices 
to bear on the decision of the case, he at 
once, not altogether without justifica¬ 
tion, takes an adverse decision as the work 
of the individual or individuals consti¬ 
tuting tho tribunal rather than as the 
fruit of his own deeds. If the tribunal 
were only to act as the guard, the engine 
driver or any other officer of tho railway- 
acts, the result of its decisions would be 
looked upon with tho same equanimity as 
the acts of the latter. In fact the parties 
would always consider it as tho inevita¬ 
ble physical consequence of their own 
deeds harbouring no bitterness towards 
any-. In fact tho decision would produce 
the same mutual satisfaction, tho same 
toleration for the inevitable, and the 
same faith in one’s own doing as, for ex¬ 
ample, tho missing of a train by a 
passenger. Tho latter does not sit down 
to fret as lie would havo certainly done 
if the station master or the guard had 
intentionally and maliciously started it 
before time. On the other hand his only- 
look out now is to catch the next train 
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Similar is the case with judicial decisions 
Under an ideal judicial system for the 
administration of the laws of the land a 
party would take an adverse verdict not 
a-' coming from the individual who hap* 
pens to he the Judge but from tho huge 
and impersonal machinery of law, oven 
more gigantic, complicated, and awe-in¬ 
spiring than our railway systems. With¬ 
out feeling resentment against anyone 
he w’ould give up the matter as a bad 
investment, stop throwing good money 
after bad in protracted litigations in 
which personalities come in more than 
principles, and employ his energies in 
fresh productive endeavour. And thero 
can be no doubt that both he and the 
society would he much better off in tho 
end like the passenger who immediately 
caught tho next train, without waiting 
behind to quarrel with the station mas¬ 
ter. Oli, for that day whon our Courts 
would learn to act in the same uniform 
automatic, and natural mannor as the 
great railway systems of the land, and 
with tho same happy results. 

This is in substance what tho theory of 
law implies. In other words this is what 
law in theory, though unfortunately not 
in practice, is. An ideal administration 
of law cannot but be a mere mechanical 
application of the rules of law. Tho 
bringing in of private opinions and ideas 
is bound to spell disaster and to thwart 
the designed working of the whole 
machine. It is much better and safer 
for humanity to concede candidly that 
an administration or a reign of unmixed 
and absoluto justice is impossible for it in 
this imperfect world. That is tho lesson 
of human history all the world over. 
The son of Adam is by nature incapable 
of attaining to the idea ohperfect justice. 
Tho most that ho can hope to achieve, 
especially in an Iron Ago, is the nearest 
approximation to it, the administration 
and reign of law. We have been fed up 
with the cant and hypocrisy of the ad¬ 
ministration of “justice.'’ We want 
something more possible and practical, 
an administration of law. 

Nor is the theory of the Bar divorced 
from the theory of the Bench as discussed 
abo\ e. They must have a very poor 
estimate of the institution of tho Bar 
who think that the business of a counsel 
is similar to that of a juggler, to make 
falsehood appear as truth and vice versa, 
^egal practitioners are not in theory and 


ought not to be in praotico mere hire¬ 
lings of rogues and cheats. They do not 
stand in a Court of law in order to iden¬ 
tify their own conscience with tho evil 
conscience of guilty parties and to pro- j 
tect them from the "clutches’ of justice. I 
No idea could be baser or more undigni¬ 
fied. To think in that way is an outrage 
on one of the most learned and honour¬ 
able institutions in the body politic of 
any civilised State. 

“There is a vague popular belief”, said 
that great lawyer Abraham Lincoln, 

• « ^at lawyers are necessarily dis*honest I say 
vague” because whon we consider to what extent 
confidence and honors are reposed in and conferred j 
upon lawyers by the people, it appears improba¬ 
ble that their impression of dishonesty is very 
distinct and vivid ; yet the impression is com¬ 
mon, almost universal. Let noyoungman, using 
the law for a calling, for a moment yield to the 
popular belief . • Rosolve to be honest at all I 

events, and if in your judgment you cannot be ! 
an honest lawyer, resolve to be honest without 1 
being a lawyer. Chooso some other occupation 
rather than one in tho chocsing of which you do 
in advance consent to be a knave. 1 

By accepting a retainer a counsel does I 
not promise to sell or lend his conscience I 
to his client. The only function and duty I 
of an advocate—and it is an honourable I 
duty essential in any civilized ’society—* J 
is to see that all the legal rights of his 
client are respected, that so far as his .1 
cliont is affected all the requirements of I 
the law are strictly complied with by the I 
Court, all the material facts are collected I 
in a manner anthorized by law, and that I 
after thus satisfying all the requirements 
of the law of procedure, proper substan- I 
tive law is applied to those facts under 
proper interpretation. Apart from this 
professional interest ho is not to take any 
private interest in his client’s case. Ifi 
for example, he coaches him or his wit¬ 
nesses to say what they would not other* 
wise say, or if ho intentionally misleads 
tho Court, he is going astray from the 
path of professional morality. A lawyer’s 
business is to expound law and not to 
thwart its administration. Nor is ho to 
teach men the material advantages of 
being a liar and the inconvenionco of 
telling the truth. 

Two babies are fighting for a single 
cake. X is the person 'appointed to take 
hold of it and dispose of it betwoon them 
in an impartial and just -manner. X de¬ 
cides it according to his own ideas of 
justice and fairness. Afterwards Y >9 
appointed to dispose of an exactly similar 
dispute. He decides it according to his 
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own ideas. And so on and so forth. 
Tbero is, so to supposo.no definite rule as 
to how the cake is to he cut'and distribu¬ 
ted between the two'little squabblers. 

This has exactly been the history of 
the human race. After this state of 
affairs had gone on for centuries upon 
centuries it was felt that this constant 
variation and uncertainty was .the great¬ 
est enemy of justice. Civilized humanity 
began to treat such administration with 
shee- contempt for the simple reason that 
it depended wholly and solely upjn that 
least permanent and trustworthy guide 
in the world, tho human will. Nobody 
was sure of the results—good or bad—of 
his actions. A lucky fellow may after 
perpetrating a hellish crime escape scot- 
free while another unfortunate individual 
may curse the “Judge” who straight¬ 
away pronounced his innocence to ho 
guilt. Now stepped in the better sense 
of civilized human society. “ Thus far 
and no further” said it in astern and 
decisive tone. No more was the human 
will to bo the arbiter between human 
beings. Human actions were to he 
judged by humanity as natural events are 
judged by nature, with the consequence 
that the results of the former were 
to bo as uniform, as mechanical, and as 
trustworthy as those of the latter. There 
was to bo a law applicable to human ac¬ 
tions as there is the law of nature, 
equally changeless, equally unchangeable. 
The cake was to bo cut according to fixed 
rules and divided between tho children 
so as to leave no heart-burning behind. 
The awards of human tribunals were to 
be taken by both the parties with the 
samo self-satisfaction, patience, and re¬ 
signation as any result from the working 
of a natural law, say, the hurt caused by 
a stone falling or tho datnago caused by 
rain and storm. Human free-will—a 
most unreliable agent in such mattors— 
was to bo eliminated and eliminated for 
■evor. 

Tho only idoal attitude for a Judge is 
to try to do the utmost justice according 
to his host conscience and taking into 
consideration all tho circumstances of 
tho particular case, provided as follows : 

/ (l) Ho takes as his guide a strict 
compliance with tho statutory laws of 
ho land taken togothor with tho rules, 
orders, notifications, circulars etc., framed 
or published undor powers given. 


(2) He also strictly follows all autho¬ 
ritatively laid down woll-settlod prin¬ 
ciples of noh-statutory law (o. g., Hindu 
law). 

(3) He stifles the small amount of 
freedom yot loft'to him after'observing 
(I) and (2) above by strictly following tho 
case-law established authoritatively up 
to date unless a particular view is over¬ 
ruled by competent authority (including 
himself if competent to do so.) 

An attitude like this is not only con¬ 
ducive to the best interests of tho com¬ 
munity which a Judge is called upon to 
serve but is also the most convenient and 
reliable for nimself. Symbolically it 
may be described by saying that provided 
he strictly keeps himself confined within 
the circle outlined'by statute law, well- 
settled principles of non-statutory laiv, 
and the case-law he is to try to do justice 
according to the best of his conscience. 
He is to be as good a boy as possible pro¬ 
vided only in his goodness ho does not 
break open on any side the fortress in 
which he has been purposely interned— 
the fortress whose walls are tho laws of 
the land, otherwise ho would be doing 
immensely more harm and disservice to 
society than the good that he perhaps in¬ 
tends doing to tho parties before him. 
Not that he is to banish out all human 
feelings or to ignore the peculiar circum¬ 
stances of each particular case. To take 
a concrete instance mercy is in many 
cases as necessary a dispensation as 
justice. Tempering justice with mercy is 
like blending gold with copper. In both 
cases tho result is greater strength and 
more reliability. But loyalty to and 
worship of the goddess of Mercy is to be 
always subordinated to that for the god 
of Law. 

This aspect of the matter is unfortu¬ 
nately loast understood by tho subordinate 
judiciary in this country and in this 
matter as in so many others twoextromes 
meet. In spite of tho fact that the for- 
tross of our Codes and case-law gives our 
Judges a very wide range over which they 
can move without the nood of breaking 
open its four walls there are somo who 
every now and then are breaking them in 
order to assert their individual conscience 
and judgment. On the othor hand there 
are those who in ardently worshipping 
tho fortress make so much of the limita¬ 
tions placed on them by its four walls 
that they forgot tho amplo space loft 
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within which they can utilise for exer¬ 
cising their best conscience and judgment. 
Tie result is that the former are ignoring 
the best conscience and judgment of the 
whole community (as embodied in the 
law of the land) and 1 in attempting to act 
according to their own individual consci¬ 
ence and judgment follow the “ penny 
wise pound foolish ” policy. They take 
up a frail, wavering guide giving up a 
mighty one with the result that justice 
misdirected comes to grief. The latter, 
on the other hand, have not as yet 
learnt to avail of the wide space within 
the great fortress for the freo movement 
of their limbs, the result here being no 
less a misfortune, because justice is kept 

intact in the pocket of the Judge rather 
than dispensed to the needy. It may be 
remarked in passing that the latter is a 
far more common disease in India and is 
lamentable in a country where the 
Courts of law and equity are the same, 
io mention only one instance of daily 
occurrence in our Subordinate Courts in 
India the Judgo feels convinced of the 
veracity of an oral statement by a party 
or a witness, it strikes his conscience to 
bo the whole truth of the matter, and 
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yet he decides the other way. The rea¬ 
son at the bottom is that he finds it far 
more convenient to rely upon a docu¬ 
mentary piece of evidence-say a receipt, 
but in order to justify and flatter himself 
he draws in his mind a distinction bet- 
w^een private or moral conviction ’ and 
judicial conviction,’ a distinction as 
foolish and as ignorant, as unknown to 
any system of jurisprudence. A Judge is 
as much within his rights to rely on oral 

statements and ignore the 'black and 

white as he is in acting the other way 
provided he is really convinced of the 
honesty of the statement—a conviotion 
worth the name being always ‘moral/ 
Judicial conviction.’ if understood -as 
something in contraposition to moral 
conviction is not conviction but conveni¬ 
ence, euphemistically so called. It has 
been so often said of Judge Holmes of the 

Supremo Court of the United States of 

America that he thinks always more in 

terms of human beings than in terms of 

documents.* The Subordinate Judiciary 

in India would do well to take a leaf from 
his book. 
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i 7 h , c Current Indian Statutes: Pub¬ 
lished quarterly by the Manager, 

IjcihoTc Law Times n L&horo i 

This useful publication has been satis- 
factonly meeting a very important want 
of the legal profession for the last four 
years and the first part of the fifth 
volume which is now before us disojoses 
some further improvements in this valu¬ 
able publication. This publication con¬ 
tains all the notifications issued by tho 
Government of India and the statutes 
passed by the Parliament in England 
relating to Aattors concerning India 
and tho Government of India Acts 
passed by the Central Legislature. Tho 
importance to the legal profession of 
having up-to-date information about the 
various amendments made in tho statute 
law of the country need not bo elabo¬ 
rated. This publication, in addition to 
giving to the profession latest amend¬ 
ments in the statute law within the 


shortest possible time gives in the shape 
of notes useful information about the 
case law or the discussions that led up 
to particular amendments. For example 
tho very important Act called the Indian 
Registration Amendment Act (Act 2 
of 1927) which received tho assent of 
tho Governor-General on 18-2-1927 

nullifying tho effect of tho decision of 
tho Privy Council in Dyal Singh v. 
Indar Singh (All India Reporter 1926 
Privy Council 94) wo find published in 
tho part that is boforo us. The notes 
point out how tho dooision of the Privy 
Council in the said case was inconsistent 
with the interpretation of the Indian 
Courts and the practice prevailing in 
India all thoso years. Tho baok volumes 
for tho years 1923-26 are cloth bound 
and sold at Rs.4- per year. Wo bavo 
no doubt that with its increased useful¬ 
ness by reason of tho addition of notes 
this publication will bo even more 
largely patronised by tho profession. 
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POSITION OF PURCHASER FROM OFFICIAL RECEIVER 


Where property of a judgment-debtor 
is sold in Court auction in satisfaction of 
a decree the auction-purchaser can apply 
to the Court for delivery of the property 
purchased- If a third party obstructs 
delivery to the purchaser, the purchaser 
can apply to the Court under 0. 21, 
R. 97 for removal of obstruction. 


If a purchaser from the Official Recei¬ 
ver of properties belonging to the in¬ 
solvent is obstructed by third party, can 
the purchaser apply for dolivery of pro¬ 
perty after removing obstruction in a 
summary procedure similar to O. 21 

R. 97, or does his remedy lie only in a 
regular suit ? 


The question first arose for considers 
tmn in G. Narasimhaya v. Veeraragha 
vain, (1). In that caso tho purchase 
from the Official Receiver attemptei 
to tako possession of the property pur 
chased. Third party obstructed on th 
ground that bo was the owner of th 
property. The insolvency Court actini 
under S. 47 of tho old Provincial Insol 
venoy Act (Act 3 of 1907) ordered deli 
very to the purchaser. The High Cour 
in appeal held that tho insolvency Cour 
bad no jurisdiction to pass such an ordei 
1 ho reasoning adoptod by the High Cour 
was that tho provisions of S. 47 of Act 
of 1907 corresponding to S. 5 of th 
new Act (Act 5 of 1920) did nc 
apply to such cases, as there was n 
decree and as tho salo by tho Officie 

Receiver was not a salo in execution c 
a decree. 

The next case where tho same poin 
a rose for consideration was Maddipoi 

(1) (1917] 41 Mad. 440=6 L \V~G94— 4Q T t 
525=(1917) M. W. N. 857. A ~ i2 U 
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Peramma v. G. Krishnayya (2). The 
facts of this case were similar to those 
of the first case and here also it was held 
that the insolvency Court had no juris¬ 
diction to pass an order for dolivery to 
the purchaser from a person claiming 
title to that property. 

Tho next case where the same point 
was considered is Official Receiver, Tin - 
nevelly v. Shankarlinga (3). Though 
Act 5 of 1920 camo into force by that 
time, tho case was decided under the 
old Provincial Insolvency Act. Seshagiri 
Iyor, J., therein considered the effect of 
the introduction of S. 4 in the new 
Act. His Lordship observes that “ S. 4 
of the present Act, i. o„ .Act 5 of 
1920 should not he regarded as if for 
tho first time a new power had been con¬ 
ferred." Thus according to the old Act 
the insolvency Court had no jurisdiction 
to decide questions of title between the 
insolvent and third parties. So that if a 
third parson claims properties sold by 
the Official Raceiver as belonging to the 
insolvent, the Official Receiver or the 
purchaser from him must be relogated 
to a regular suit. 

Thon came tho now Provincial Insol¬ 
vency Act (Act 5 of 1920). Tho above 
question came up for decision under the 
new Act in A. I. R. 1922 Madras 147. 
Tho High Court after reviewing the above 
cases held that tho insolvency Court 
has got ample power to deal with ques¬ 
tions arising between the estate of an 
insolvent and a third party. Tho previ¬ 
ous cases were distinguished as having 
beon d ecided undor the old Insolvency 

(2) [1918] 8 M. L. w. 130=47 I. C. 308= 
(1918) M. W. N. 479. 

(3) A. I. R. 1921 Mad. 204=44 Mad. 524. 
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Act. The reasoning adopted by their 
Lordships was that in the new Act S. 4 
has been newly introduced ; that S. 4 
has been modelled on S. 7 of the Presi¬ 
dency Towns Insolvency Act (Act 3 of 
1909). Under S. 7 of Act 3 of 1909 it has 
been held that the insolvency Court 
is vested with jurisdiction to decide 
all questions of title arising between 
Official Assignee - and third parties : 
Official A,ssitjnee v. Vadavalli Ammal (4). 
As a similar section has been introduced 
into the new Provincial Insolvency Act, 
the insolvency Courts in the moffusil 
must be deemed to have jurisdiction to 
decide all questions of titlo arising bet¬ 
ween the Official Receiver or the purcha¬ 
ser from him and third parties. 

In A.I.R. 1924 Madras 387 (l) a Divi¬ 
sion Bench of the High Court has ob¬ 
served that S. 4 of Act 5 of 1920 is wide 
enough to onable an insolvency Court to 
adjudicate upon questions of titlo ; but 
the power given by this section is sub¬ 
ject to the provisions of the Act one of 
which is the proviso to S. 56 Cl. (3) 
which is in the way of a Court removing 
any porson from the possession of pro¬ 
perty whom the insolvent has not a pre¬ 
sent right to remove. It is also observed 
therein that it would be a waste of time 
for the insolvency Court to engage in an 
enquiry into the question of title and the 
remedy of the Official Receiver lies in a 
regular suit. 

The next oase in which a similar point 
came up for decision is A. I. R. 1926 
Madras 363. In that case the Official 
Receiver applied to the insolvency Court 
under 3. 56 of the Act 5 of 1920 for pos¬ 
session of certain properties as belonging 
to the insolvent. The insolvency Court 
purporting to Act under 3. 56, Cl. 3 
ordered delivery of the property to the 
Official Receiver. On appeal their Lord- 
ships of the Madras High Court held 
that under 3. 56, 01. (3) of Aot 5 of 1920 
an order cannot bo passed against per¬ 
sons who claim adversely to the insol¬ 
vent. The insolvency Court cannot 
direct any person to deliver up property 
to the Official Receiver unloss the insol¬ 
vent is entitled on the date of suoh 
application, to the possession of such 
property. If & title however flimsy ig 
set up by the porson in possession the 
insolvency Court cannot act under 3. 56. 

( 4 ) flOlYj 40 Mad. 810—30 I. O. 624=4 L.w! 


The Court, however, may on a proper 
application being made under S. 4 of the 
Act, try the issue whether the insolvent 
is entitled to the property or not. But 
in order to enable the Court to do so, a 
proper application ought to be made 
under S. 4 and the other side should be 
asked to plead thereto. 

Thus according to A. I. R. 1922 Mad¬ 
ras 147 when a purchaser from the Offi¬ 
cial Receiver is obstructed by a third 
party the insolvency Court has got ample 
jurisdiction to deoide all questions of 
title as between the obstructor and the 
purchaser under Ss. 56 and 4 : according 
to A. I. R. 1924 Madras 387, the trend 
of opinion is that S. 4 of the Act is con¬ 
trolled by the proviso to 3. 56 Cl. 3. It 
is also observed therein that it would be 
a waste of time for the insolvency Court 
to adjudicate upon questions of title and 
that it would be expedient to have those 
questions decided in a regular suit. Again 
in A. I. R. 1926 Madras 363 it ba 9 
been held that where there is a clash 
of interest between the Official Receiver 
and a third party regarding some pro¬ 
perty alleged to be that of the insolvent 
the insolvency Court cannot aot under 
3. 56, but may, on a proper application 
being made under 3. 4 of Aot 5 of 1920 
try the issue whether the insolvent 
is entitled to the proporty or nob. 

Act 5 of 1920 has been amended by 
Aot 29 of 1926 and it remains to be 
seen whether the amendment in any way 
affects the above question, viz., whether 
the insolvency Court can deoide ques¬ 
tions of titlo between the Offioial Re¬ 
ceiver and third parties. Acoording to 
the amending Act (Act 29 of 1926) a new 
section, S*. 59 A has been introduced into 
the Provincial Insolvenoy Act (Act 5 of 
1920). It has got threo sub-olauses and 
all of them have been almost taken ver¬ 
batim from 3. 36, 01s. 1 to 3, of the Pre¬ 
sidency Towns Insolvency Aot (Act 3 
of 1907.) 

According to sub-Cl. (1) the insolvency 
Court has got powor to summon before 
it any person having any property be¬ 
longing to tho insolvent or roquiro in¬ 
formation regarding tho property of the 
insolvent from third persons suspectod 
to bo in possession of tho samo ; accord¬ 
ing to Cl. (2) the Court can compel the 
attendance of suoh porsons ; according 
to 01. (3) suoh porsons may bo oxamined 
by the Court. 3. 36 of tho Presidency 
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Towns Insolvency Act contains four more 
sub-clauses. Of these 01. (5) is the most 
important for our purpose : for it con¬ 
tains provisions for delivery of property 
in the hands of third persons to the 
purchaser and it runs thus “ If on the 
examination of any such persons the 
Court is satisfied that he ha3 in his pos¬ 
session any such property belonging to 
the insolvent the Court may on the 
application of the official assignee order 
him to deliver that property to the 
official assignee and, etc." Sub-01. (6) 
says that orders passed under the above 
clause shall be executed in the same 
manner as decrees for delivery of pro¬ 
perty under the Code of Civil Procedure. 
So under that section a person who gets 
an order in his favour for delivery of 
property has got the summary re¬ 
medies provided by 0. 21, R. 97. Civil 
P. 0. 

The Legislature which saw the neces¬ 
sity to introduce almost verbatim sub- 
Ss. 1 to 3 of S. 36 of Act 3 of 1909 into 
Act 5 of 1920 has deliberately refrained 
from incorporating sub-S. 5 which 
deals with delivery of immovable pro¬ 
perty. Tho non-introduction of sub* 
Cl. 5 seems to lend colour to the view 
that tho insolvency Court has no power 
to decide questions of title between 
Official Receiver and third parties in pos¬ 
session of properties alleged to be those 
of the insolvent. Tho remedy of tho 
Official Receiver or of a purchaser from 
him seems to be in a regular suit. This 
view seems to be in consonance with the 
view expressed by Seshagiri Aiyer, J., 
in Official Receiver of Ttnnevelly v. 
Shankaralinga (3) wherein he has ex¬ 
pressed the view that “S. 4 of tho pre¬ 
sent Act should not be regarded as if 
for the first time a new power bad been 
conferred on the insolvency Court. 
No doubt this view has been brushed 
afide as being obiter in A. I. R. 1922 
Mad. 147. Yet when we consider that 
auh-Cl. (5) of S. 36 which deals with 
delivery of possession of properties of the 
insolvent in the hands of third persons 
*- deliberately omitted in the amending 


Act (Act 29 of 1926), tho necessary con¬ 
clusion seems to be that when a third 
Person is in possession of properties alleged 
to be of the insolvent tho only course 
left open to tho Official Receiver or to 
a purchaser from him is to establish his 
title by means of a regular suit if he 
is obstructed. 

Tho view of the other High Courts 
seems to be that tho insolvency Court 
has jurisdiction to enquire whether the 
property in possession of a third party 
and alleged by the Receiver to be the 
property of tho insolvent is really so 
or not and if it finds that it is the pro¬ 
perty of the insolvent it- can order its 
delivery to tho Receiver : Bansidhar v. 
Khar agjit (5) and Jagrup Sahu v. 
Ramananda Sahu (6). These were de¬ 
cisions under the old Act (Act 3 of 1907) 
and even under tho old Aot the Allaha¬ 
bad High Court has hold that the in¬ 
solvency Courts had power to try the 
questiou of title between the Official 
Receiver and third parties. There are 
also similar decisions of the Punjab Chief 
Court reported in Mahomed Omar v. 
Munshi Ram (7). So under Cl. 5 of 
1920 and after tho introduction of S. 4 
their view on the question would be 
an emphatic Yes.” But no decision 
on the question has boon arrived at 
in any Court after the amendment 
of Act 5 of 1920 by Act 29 of 1926. 
And as a result of the amendment the 
object of the Legislature on the ques¬ 
tion seems to be as stated above that 
where a purchaser from the Official Re¬ 
ceiver is obstructed by a third party 
the Insolvency Court has no jurisdiction 
to decide the question of title as between 

them, but they must be referred to a 
regular suit. 

V. Srinivasa Aiyar. 
Vakil, Negapatam. 

f 5 ) CJ916] 37 All. G5=26 I. C. 926=12 A. L. J~. 

(6) [1917] 39 All. 033=40 I. C. 373=15 A. L. 
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(7) [1917] ’54 P. R. 1917=41 I. C. 802=132 
P. W. R. 1917. 
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Description of stamps to be used on promissory notes payable 

on demand 1 


Under S. 11 of the Stamp Act instru- 
ments chargeable with a duty of one 
anna may be stamped with adhesive 
stamps. 

Rule 13 of the Indian Stamp Rules 
1925 provides that instruments charge¬ 
able with a stamp duty under Art. 49 (a) 
(ii) (on demand promissory notes for 
amounts exceeding Rs. 250, but not 
exceeding Rs. 1,000) and 49 (a) (iii) (on 
demand promissory notes for amounts 
exceeding Rs. 1,000) may be stamped 
with adhesive stamps. 

Rule 16 of the Indian Stamp Rule 8 
1925, runs as follows : 

Except ns otherwise provided by these rule 8 
the adhesive stamps used to denote duty shall 
be the requisite number of stamps bearing the 
words * Four Annas.' ' Two Annas,’ * One Anna' 
and ‘ Half Anna ’ and such stamps may be 
inscribed for use either for postage, or for 
revenue or for both postage and revenue. 


The result is that promissory notes 
payable on demand may now be stamped 
by affixing the requisite number of 
stamps of the value of ' Four Annas 
Two Annas,’ ‘ One Anna ’ and ' Half 
Anna ’ (but not one quarter-anna or 
stamps of any other value) and irres¬ 
pective of whether they are inscribed for 
use for the purposes of postage or 
revenue or for both postage and revenue. 

It is needless to say that the rules 
as to use of adhesive stamps on pro¬ 
missory notes are only enabling pro¬ 
visions and they do not take away 
the right to use impressed stamps as 
prescribed in R. 5 (Indian Stamp Rules 
1925). Promissory notes may, therefore, 
also be written on paper on which the 
stamp of the proper value with or with¬ 
out the word ' Hundi ’ is engraved or 

embossed. __ 

* See also A. I. R. 1927 Journal P. 10. 


Indian Legislation in 1926. 


The legislative activities of the Central 
Legislature in 1926 cannot be said to be 
of much importance from the point of 
view of the practising lawyer. However 
a brief survey of the legislation of the 
year will be helpful to our readers. 

Civil Procedure. 

Act I of 1926, by enacting suitable 
amendments of the Civil P. C. and the 
Provincial Small Cause Courts Act, has 
made it clear that Small Cause Courts 
functioning under Act IX of 1887, have 
no jurisdiction to order the attachment 
of immovable property, or to grant an 
injunction, or to direct the appointment 
of a receiver of immovable property or 
to pass the interlocutory orders referred 
to in Cl. (e) of S. 94, Civil P. 0. 

The next piece of legislation with re¬ 
ference to Civil Procedure is Act VI of 
1926 amending S. 103 of the Civil P. C. 
so as to enable the High Court to deter¬ 
mine any issue of fact even though de¬ 
termined by the lower appellate Court if 
the finding of the lower appellate Court 
is vitiated by any illegality, omission, 
error or defeot as is referred to in S. 100, 
Civil P. C. This will enable the High 


Court to dispose of finally a Second Ap* 
peal where findings of fact are set aside 
as being vitiated by errors in law without 
calling for revised findings by the lower 
appellate Court in the light of the re¬ 
marks made in the preliminary judgment 
by the High Court. , 

The suggestion made by the Civil 
Justice Committee is given effect to and 
Act XXXI of 1926 is passed amending 
S. 68 of the Indian Evidence Aot 1872, 
by providing that the execution of any 
dooument, not being a Will, need not bo 
formally proved by the examination of 
an attesting witness if the document is 
duly registered unloss the exooution of 
the dooument by the person by whom it 
is alleged to have boon executed is speci¬ 
fically denied. 

Legal Practitioners. 

The four Acts of the year relating t0 
legal practitioners taken together form 
an important landmark in the history of 
the legal profession in India. Tho Indian 
Bar Oounoils Aot (Act XXXVIII of 1926) 
cannot bo said to be satisfactory and has 
been already dealt with in our columns. 
Though the Act was heralded with much 
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(pomp the Act has not yet begun to work 
as the Law Member with the Govern¬ 
ment of India has not yet thought fit to 
put the lynch pin9 to the wheels. The 
Government of India notification which 
has to usher this Act into operation has 
not yet been passed although it wa9 
expected that the notification would bo 
issued early in the year 1927. We 
are credibly informed that the bigotted 
worshippers of the dual system are creat¬ 
ing trouble in the sanctum sanctorum of 
the Law Secretariat at Simla. The pro¬ 
visions of this Act ought to be now well 
known and there is no need to linger 
longer on this Act. 

Act XV of 1926 amending the Legal 
Praotitionors Act of 1879 with a view to 
put down the evil of touting is commend¬ 
able. The Act defines who a tout is and 
makes touting an offence punishable with 
imprisonment which may extend to 
3 months or with fine which may extend 
to Rs. 500 or with both. We hope the 
Bar Associations in the Country will 
have the wisdom to use effectively this 
piece of legislation to suppress tho grow* 
ing evil of touting. 

Tho Legal Practitioners (Fees) Act of 
1926 (Act XXI of 1926) must be also 
welcomed by the profession as it recog¬ 
nises the right of a legal practitioner who 
acts, to sue for recovery of fees due to him 
for professional services rendered. The 
amount of fees recoverable is defined to 
he the amount contracted for or in tho 
absence of any contract tho amount re* 
coverablo under tho rules for the taxation 
of costs. The recognition of this right 
rightly involves the recognition of legal 
liability on tho part of the practitioner 
who agrees to act, to dischargo his duties 
without negligence. S. 5 recognises the 
right of the olient to sue tho practitioner 
for any loss or injury due to any negli¬ 
gence on the part of the latter in the 
conduct of his professional duties. 

/ The amendments to Order III of the 
Civil P. C. relating to the practice of 
filing vakalats and memoranda of appear¬ 
ance by practitioners, made by Act XXII 
of 1926 should bo also widely noticed. 
Tho amending Act recognises the status 
of a practitioner who is empowered only 
to pload but not to act in requiring from 
him only a memo, of appoaranco signed 
by himself and not by the party on 
whoso behalf he is required to plead. 
The woll-rocognisod practice of one 


practitioner appearing for another practi¬ 
tioner at his request without aDy fresh 
writing has now received statutory ap¬ 
proval. This may appear to be super¬ 
fluous but for stray instances of Subordi¬ 
nate Judicial Officers abusing their dis¬ 
cretion by insisting upon fresh vakalats 
in such cases also. 

Criminal Procedure. 

Act II of 1926, makes various minor 
amendments to Ss. 200, 202, 203 and 176 
of the Code of Criminal Procedure. Tho 
amendments are formal and in some 
cases intended only to remedy the de¬ 
fects due to inartistic draftsmanship. 

Act X of 1926 the second amending 
Act, amends S. 123 of tho Criminal P. C. 
by empowering tho Magistrate to direct 
rigorous imprisonment for failure to give 
security for good behaviour in cases 
under S. 109 of the Criminal P. C. 

The third Amending Act (Act XXXVI 
of 1926) amending Ss. 99A, 99B, 99C, 
99D and 99E t»rings within the same 
category as “seditious matter" the follow¬ 
ing viz., “any matter which promotes or 
i9 intended to promote feelings of enmity 
or hatred between different classes of 
His Majesty's subjects”. 

Of a quasi-criminal character is the 
Contempt of Courts Act (Act XII of 1926); 
which enables High Courts and Chief 
Courts to punish contempts of Courts 
subordinate to them. There was some 
difference of opinion as to the inherent 
powers of High Courts in this matter and 
the quostion is now made free from all 
doubts. 

Hindu Wills (Attestation). 

The Indian Succession (Amendment) 
Act 1926 (XXXVII of 1926) amends S. 57 
of the Indian Succession Act 1925 in an 
important particular. Under the new 
law all wills and codicils made by any 
Hindu, Buddhist, Sikh, or Jain on or 
after tho 1st day of January 1927 must 
be attested by two witnesses as required 
by S. 63 of tho same Act. 

Transfer of Property Act — Defini¬ 
tion of attestation. 

The many technical quibbles raised 
round tho question of attestation are now 
sot at rest by Act XXVII of 1926 which 
introduces in S. 3 of tho T. P. Act an ex¬ 
haustive definition of the term attestation. 
Under the amended T. P. Act, the word 

attested," in relation to an instru¬ 
ment, means attested by two or more 
witnesses each of whom has seen tho 
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executant sign or affix his mark, to the 
instrument, or has seen some other 
person sign the instrument in the 
presence and by the direction of the 
executant, or has received from the 
executant a personal acknowledgment of 
his signature or mark, or of the signa¬ 
ture of such other person, and each of 
whom has signed the instrument in the 
presence of the executant ; but it shall 
not he necessary that more than one of 
such witnesses shall have been present 
at the same time, and no particular form 
of attestation shall be necessary. 

Law of Insolvency. 

Act IX of 1926 amends the Presi¬ 
dency Towns Insolvency Act by bringing 
Karachi and Rangoon as Presidency 
Towns within the purview of the Act. 

The Provincial Insolvency (Amend¬ 
ment) Act (XXXIX of 1926) makes suit¬ 
able provisions in the interests of the 
creditors of the Insolvent. It is now 
enacted that a creditor may apply 
for annulment of a transfer under S. 53 
or 9. 54 with the leave of the Court 
in the event of the receiver refusing to 
take the necessary steps. Provision is 
also made for appointing committees of 
inspection composed of creditors to 
inspect and supervise the work of the 
Receivor. Wider powers are conferred 
upon the Court and upon the receiver 
to call for any information and to sum¬ 
mon and to secure the attendance of any 
witness that may be found necessary 
for eliciting information respeoting the 
insolvent or his dealings or property.* 
Negotiable Instruments. 

Act XI of 1926 validates pro-notes 
payable on demand for an amount ex¬ 
ceeding Rg. 250, executed after the 
30th day of September 1923 and before 
the 5th day of January 1925, but 
stamped with an adhesive stamp or 
stamps inscribed for postage only and 
not of the description recognized by the 
Indian Stamp Act, 1899. 

Act XXX of 1926 makes amendments 
to S. 80 of the Negotiable Instruments 
Act and to O. 37, R. 2, Civil P. C. 
so as to enable Courts to award interest 
at 6 % p. a. on the amount payable 
under the instrument sued upon. Pro¬ 
vision is also made for the award of 
interest subsequent to the institution of 
the suit and for the immediate exeoutlon 
of the decreo passed under the summary 
proc.dure prescribed under O. 37, 


Usurious Loans. 

Act XXVIII of 1926 amends the Usu¬ 
rious Loans Act in two important 
particulars. Relief under the Usurious 
Loans Act can be now given in an action 
brought by the debtor for the redemption 
of any seourity. This brings the law 
into line with the English Law. The 
period for which the account can be 
re-opened is extended to 12 years instead 
of 6 years. 

Devolution of Powers. 

In pursuance of the recommendations 
of the Civil Justice Committee the legis¬ 
lature has provided for the lightening 
of the work of District Judges by devolu¬ 
tion of powers. 

Act IV of 1926 amends the Guardian 
and Wards Act by enacting that the 
High Court or the District Court may 
transfer any proceedings for disposal to 
any officer exercising original civil juris¬ 
diction subordinate to a District Court. 

Act XIII of 1926 provides that the 
Local Government may by notification 
declare that any Sub-Registrar named in 
the notification shall exercise the powers 
of a Registrar in certain matters. 

Act XIV of 1926 similarly authorizes 
the High Court and the Distriot Court 
to transfer to Subordinate Judge any 
proceedings under the Indian Succession 
Act, 1925. 

Act XVIII of 1926 similarly amends 
the Madras Civil Courts Act, 1873 by 
enhancing the pecuniary jurisdictions 
of the Courts specified in S. 28 from 
Rs. 500 and Rs. 200 to Rs. 1,000 and 
Rs. 300 respectively. 

Act XXXII of 1926 amends the Ad¬ 
ministrator-General’s Aot Ss. 9, 31 and 
37 by substituting the figure Rs. 2,000 in¬ 
stead of Rs. 1,000 in those three sections. 

Fiscal Acta. 

Acts III, XVII, XIX, XXIV of 1926 
aro purely fiscal and need not be ad¬ 
verted to. 

Miscellaneous. 

The other enaotmonts are of a mis¬ 
cellaneous character relating to teohni- 
oal matters or questions whioh oannofi 
bo of goneral interest to the busy 
lawyor. Among the more important of 
theso Aots we may just mention the 
Indian Naturalisation Aot (VII of 1926) 
the Indian Trade Unions Aot (XVI of 
1926) and the Indian Companies Amend¬ 
ment Aot (XXXIII of 1926). 
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The Indian Easements Act, by 

Mr. Jyoti Prosad, B. A., B. Sc., LL.B„ 
Vakil, High Court and Law Professor 
Agra College : printed by the Allahabad 
Law Journal Press, Allahabad : 1927 
Edition, over 150 pp. : 

This tiny book of about 150 pag63 is 
mainly useful for the students preparing 
for the law examination of the Indian 
Universities for whom it is expressly 
prepared. The inclusion of the English 
Prescription Act and tho material por¬ 
tions of the principal Indian Acts relat¬ 
ing to easements is likely to prove some¬ 
what useful to le^al practitioners. The 
printing and got up is excellent. 


The Law of Income*tax in India, 

by V. S. Sundaram of the Indian Audit 
and Accounts Service, Secretary, Central 
Board of Revenue, Government of India : 
published by Messrs. Butterworth and 
Co. Ltd., 6 Hastings Street, Calcutta : 
1927 Edition, over 950 pp.: Price, Rs. 12. 

The official connexion of the author 
with tho Chief Income Tax Authority in 
India has led him to adopt as his model, 
as far as Indian conditions pormit, tho 
classic book of Dowell (who, by tho way, 
belonged to tho Inland Revenue in Eng- 
landj whioh ha3 been published by the 
same publishers in England. 

Unlike Dowell, however, the author 
has expressed his own views on matters 
over which there is a conflict of autho¬ 
rity or, where there is no conflict, the 
authority is of doubtful woight. He has 
also stated tho problems which have not 
yet been tho subject of judicial pro¬ 
nouncement, or not yet arisen; and 
suggested solutions of such problems 
together with tho pros and cons of tho 
solutions offered. Tho official position 
of tho author makes it necessary to 
emphasise that these views are his per¬ 
sonal views only. 

Tho spocial feature of this commentary 
is the inclusion of appendices which 
consist of a summary of changes in tho 
law before 1886, the ratos of tax under 
the earlier laws, a table of cross refer¬ 
ences between tho present Act and tho 
Acts sinco 1886, the toxt of the Acts of 
1886 to 1920 and connected documents, 
tho All-India Committees Report of 1921 


which is largely the basis of the amend¬ 
ment of the law in 1922, a summary of 
the Taxation Enquiry Committee’s re¬ 
commendations regarding income-tax, and 
extracts from the Civil Procedure Code. 

Another special feature of this work is 
that rules and instructions under t>he 
Act are given under the respective sec¬ 
tions for facility of reference. Wherever 
quotations from the relevant authorities 
are given they have been so fully given 
that in very few cases the original autho¬ 
rities need be referred to. 

The danger of indiscriminate reliance 
upon English authorities is counteracted 
by pointing out tho distinctions between 
the English and the Indian Acts. An 
exhaustive introduction specially dis¬ 
tinguishing capital from income gives a 
summary of the present law with the 
previous history of the income-tax legis¬ 
lation in India and shows the main 
features of English and American law. 


The Land Acquisition Act with 
the Land Acquisition (Mines) Act as 
amended up-to-date By Mr. A. 

Ghosh and published by Messrs. 
Eastern Law House, Law Publishers, 
15 College Square, Calcutta. Over 
pp. 350—1927 Edition — Price. Rs. 4. 

Though the author calls this but a 
handy volume out of modesty, we are 
glad to say that this is a fairly exhaus¬ 
tive commentary on the Land Acquisi¬ 
tion Act (1894) and also on tho Land 
Acquisition (Mines) Act. All the relevant 
casos in India as well as in England 
have been pressed into service and 
indeed the result has been quite satisfac¬ 
tory. The author has not only not 
neglected tho unauthorized reports, but 
has been bold to state that “ though 
there is an aversion in some quarters to 
unauthorized reports, to mo thoy have 
been sources of great information. ” 
Tho readers will thus find that they will 
get the wholo law as interpreted not 
only in tho official but also in tho unofli- 
cial reports. The printing and the gen¬ 
eral got-up is excellent. 



41 Journal 

Handbook of Indian Company 

Law by Solomon Judah ., LL. B. t Advo¬ 
cate, High Court, Bombay and pub¬ 
lished by Messrs. Butterworth & Co. Ltd., 
6 Hastings Street, Calcutta—Over 450 
pp.—1927 Edition. Price Rs. 12. 

This handbook truly serves the pur¬ 
pose of a handbook and is neither in¬ 
tended to be nor is a substitute for any 
of the voluminous commentaries on the 
Indian Company Law but is for the same 
reason very handy and convenient, for 
reference. The latest cases not only of 
the Indian Courts and of the Privy 
Council but also of the English Courts 
have been availed of in the interests of 
the legal profession. We hope that the 
members of the public having anything 
to do with limited companies will also 
find the book very useful. 


The Motor Vehicles Act by 

Nnpcndranath Dhar, B. L., VAKIL, High 
Court, Calcutta and published by 
Messrs. M. C. Sirkar & Sons, 90/2-A, 
Harrison Road, Calcutta—Over 150 pp. 
1927 Edition. Price Rs. 2-8-0. 

Motor has ceased to bo a mattor.of 
luxury; it has already become a neces¬ 
sity not only in big cities but also in the 
far off villages. Motor acoidents too 
have become more common and are to 
some extent an incidental and unavoid¬ 
able evil. The author has given a short 
but a complete summary of tho Act which 
will enable even a lay reader to realise 
his rights and liabilities. 

It is little known even among lawyers 
that in case of nasty acoidents, tho per¬ 
sons injured have a romedy against tho 
owner of tho conveyance who is generally 
a man of substance. A perusal of tho 
book will amply repay tho labour. The 
rules by the Govornmont of Bengal. U. 
P., Bombay and Madras form a useful 
appondix of the Aot. The book is printed 
on antique paper. 


The Legal Practitioners Act by 

K. C. Chakravarthy, Advocate, High 
Court, Calcutta and published by 
Messrs. M. C. Sirkar <fc Sons, 90/2-A, 
Harrison Road, Calcutta—Over 200 pp. 
1927 Edition. Price Ra. 3-8-0. 

This Second Edition of the Aot will 
really serve a useful purpose. Owing 
mainly to the orowded state of tho pro¬ 
fession tho conduct of the legal praoti- 


1927 

tioners has been the subject of judioial' 
scrutiny and, we regret to confess, has 
been deservedly condemned. At the same- 
time the legal practitioners as offioers of 
the Court have rights and privileges 
which ought to be zealously safeguarded. 
However, this aspect has not unfortu¬ 
nately been sufficiently dealt with in the 
book under review; this is probably due 
to tho fact that there are no deoided 
cases on tho point which alone are the 
main basis of the commentary for the 
author. This defect is however more 
than counter-balanced by the excellent 
introduction which throws a flood of light 
on the little known subject of the exist¬ 
ence, position, duties and liabilities of 
legal practitioners during the Hindu and 
Mahomedan periods. Otherwise, too, the- 
book is quite up-to-date, the printing and 
get up being quite satisfactory. 


The Madras Religious Endow¬ 
ments Act (Act 11 of 1927) by Mr. 

P. Ramanatha Aiyar and published by tho 
Madras Law Journal Office, Myla- 
pore, Madras —Over 400 pp. 1927 
Edition. Price Rs. 3. 

The heated controversy whioh was 
raged over this Act in its Bill stage is 
now almost over and the working of the 
Act will show the wisdom or otherwise 
of this legislation. In view of the 
extremely controversial nature, tho Act 
is sure to come before the Courts for 
interpretation shortly and in the absence 
of prior interpretation on a similar sub¬ 
ject, the Act would have been more 
difficult of interpretation wore it not for 
tho fact that the work under review 
would help the Benoh and the Bar with 
its profuse citation of English precedents 
on tho similar subject which is regulated 
by the English Charitable Trusts Aot. 
Tho several appendicos whioh give the 
Objects and Reasons, Report of tho Seloot 
Committee, the Rules and Orders framed 
under tho Act and tho other allied provi* 
sions of the Indian Legislature are very 
useful. On the successful working of 
this Aot will depend to a groat extent, 
tho introduction of similar Aots in the 
sister provinces. Tho printing and the 
get-up maintains the standard of the 
publications of the "Madras Law Journal’ 
Offioe. 
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INDIAN LEGISLATION-1927 ACTS-FIRST QUARTER. 


Busy practitioners may not find 
time to wade through many pages of the 
Gazette to follow closely the legislative 
work of the Central Legislature in this 
country. We therefore propose to give 
in our columns a brief account of the 
legislative activities of the Central Legis¬ 
lature for each quarter of the year. For 
purposes of convenient reference we pro¬ 
pose to deal with the Acts in the serial 
order of enactment. 


. Act 1 of 1927.—The Indian Limita 
tion Amendment Act of 1927.—Thi 

is a very important piece of legislatioi 
which come3 into force on the 1st da 
of January 1928. This Act is the out 
come of tho recommendations of th 
Civil Justice Committee. Tho provision 
of this Act will, to a largo extent, sav 
the time of our trial Courts as the sec 
tions doal with often contested question! 

2 of this Act provides that the provis 
to sub-S. 1 of S. 20 of the Indian Limita 
tion Act 1908 shall ho dolotod and th 
following proviso shall bo substituted i 

its place. Tho now proviso runs a 
follows : 

1 rovided that, eavo in the caso of 
payment of interest made boforo tho 1< 
day of January 1928, an acknowledgmec 
. tho payment appears in the hanc 
writing of or in a writing signed by, th 
person making tho payment.” 

In respect of payment for principal c 

Lrt IOQh”" 1 ? subsequent to 1st of Jam 

a y1 unless thore is a writing signe 
by the person making the payment, 
payment cannot bo relied upon to giv 
1927 J/6 b/1 & 7 a'i 


fresh period of limitation. Hitherto 
alleged payments of interest, as such, 
without any writing, were frequently 
relied upon to give a fresh starting point. 
This led to much waste of judicial time 
in deciding the simple question of fact 
relating to tho payment of interest. The 
change in the law should be made widely 
known so that tho public may take care 
to obtain an acknowledgment in writing 
for part payment towards principal or 
for payment towards interest as such. 

The third section of tho Act relates to 
the amendment of tho present S. 21 of 
tho Limitation Act. To S. 21 of the Act 
the following third sub-section has been 
added namely : 

“ (3) for tho purposes of the said 
soctions— 

(a) An acknowledgment signed, or a 
payment made, in respect of any liability, 
by, or by the duly authorised agent of, 
any widow or othor limited owner of 
property who is governed by the Hindu 
law, shall he a valid acknowledgment or 
payment, as tho case may be, as against 
a reversioner succoediDg to such liability • 
and 

(b/ W bore a liability has boon incurred 
by, or on behalf of, a Hindu undivided 
family as such, an acknowledgment or 
payment made by, or by tho duly autho¬ 
rised agent of, tho Manager of tho family 
for the time being shall bo deemed to 

have been mado on behalf of tho wholo 
family." 

This amendment is very salutary in 
that it will save a good doal of judicial 
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time and will also lead to substantial 
justice in the case of persons dealing 
with Hindu widows and managers of 
joint Hindu families. 

Section 4 of the new Amendment Act 
amends the explanation to Art. 132 by- 
bringing the value of any agricultural or 
other produce, the right to receive which 
is secured by a charge upon immovable 
property, witbin tho purviow of the ex¬ 
planation. The same section amends 
Art. 166 of tho Limitation Act by making 
that article applicable to applications by 
judgment-debtors under the Civil P. C. 
to set aside sales in execution of a decree. 
This amendment gives legislative recog¬ 
nition to the view taken by the Madras 
and Patna High Courts that Art. 166 is 
the article that should be applied in the 
case of an application for setting aside 
the sale whother under O. 21, R. 90 
or under S. 47 of the Code of Civil 
Procedure. 

Act 2 of 1927—the Registration 
Amendment Act. —This is a short Act 
of a declaratory character intended to 
amend sub-S. 2 of S. 17 by the insertion 
of the following explanation after Cl. (xii) 
namely : 

“Explanation—A document purporting 
or operating to effect a contract for the 
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sale of immovable property shall not be 
deemed to require or ever to have required 
registration by reason only of the faot 
that such document contains a recital 
of the payment of any earnest money or 
of the whole or any part of the purchase 
money.” 

The view of the law taken by the 
Indian Courts all these years has been 
the same as what is now enaoted by the 
explanation. But the Privy Council 
made a serious departure by their deci¬ 
sion in Dyal Singh v. Indar Singh 
reported in All India Reporter 1926 P. C. 
page 94. The present amendment became 
inevitable to maintain uniformity in the 
Indian Law on the subject and we need 
hardly say that the present amendment 
nullifying the effect of the Privy Council 
decision is in promotion of the ends of 
justice and in consonance with the deci¬ 
sions of the Indian Courts all these 
years. 

Act 3 of 1927—The Steel Industry 
Protection Act, 1927. —This is not 
of interest to lawyers. 

Act 4 of 1927. —This Aot makes 
certain amendments to the Indian 
Coinage Act and the Indian Paper Cur¬ 
rency Act. 
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The Hindu Law Research and Reform Association. 


I think there ought to be such a 
School in connection with the Dharma 
Shastra in which the most important 
treatises on religious and Civil Law 
should be taught and tho rules of inter¬ 
pretations given by the Mimanskars ap¬ 
plied for the decision of logal points ”. 

Dr. Sir R. C. Bhandarkar. 

About two years, certain gentlemen 
interesting thomselvos in the subjoot of 
Hindu Law saw the necessity of popu¬ 
larizing tho study of original works and 
making research and roforrn in Hindu 
Law and with that object started an 


institution in the Bombay Presidency 
with Mr. M. R. Jayakar as its President. 
At a mooting of the Nagpur Philosophi¬ 
cal Society held on February 19, 192G, 
at tho Morris Collego, a similar com¬ 
mittee for a similar purpose was also 
established in C. P. and Berar with the 
Hon’blo Mr. G. S. Khapardo, as 
Chairman. To oncourage a proper study 
of tho original toxts on Hindu Law in 
accordance with tho rules of inter¬ 
pretation, to help to rooonoilo tho vari¬ 
ous schools of thought, to romedy the 
anomalies and contradictions now exist- 
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ingin .the administration thereof such 
as the law of adoption, stridhan, suc¬ 
cession and inheritance, to odit and 
publish translations of tho original 
Sanskrit law texts and to make repre¬ 
sentations to the Indian Universities to 
introduce original works in the curricula 
of the LL. B. and LL. M. examinations 
were the objects which the founders of 
the committee had at heart. These 
committees did some work and created 
liking and taste for the subject and 
arrested attention of the law-loving 
public to the work. But not content 
with Provincial Societies only, some of 
the leading lawyers, advocates, Shastrees 
and Pandits, mot at Poona under tho 
chairmanship of Mr. Bhawani Shankar 
Kiyogi, and started the Central Hindu 
Law Research and Reform Association 
with its headquarters at Poona. 

Though mainly intended for co-ordi¬ 
nating the work of.the provincial bodies 
the Central Association advocated a 
wider programme and defined tho policy 
and principle which should govern tho 
institutions. Inter alia, tho aims and ob¬ 
jects of the Association are : 

1. To promote tho study of original 
works on Hindu Law. 

2. To examine judicial decisions and 
statutes affecting Hindus in the light of 
principles underlying the system of 
Hindu Law, which are to bo determined 
by interpretation of texts and customs, 
according to tho recognised canons of 
interpretation enunciated by the ancient 
Hindu Jurists. 

3. To propose legislation with a view 
to rectify errors in tho administration of 
Hindu Law, arising from departures 
from tho true spirit of Hindu Law. 

4. To propose introduction of changos 
not in direct conllict with tho spirit of 
Hindu Law. 

5. To take all steps conducive to the 
attainment of tho aforesaid purposes. 

It would not bo out of place to men¬ 
tion here the necessity of starting such 
an institution. It is truo that in spite of 
tho changos brought about by tho intro¬ 
duction of British regimo, several 
matters are to be docidod by the judicial 
authorities in accordance with the per¬ 
sonal law of tho parties and the various 
Acts and Regulations (such as the 
Government of India Act of 1915, tho 
Bombay Regulation 4 of 1927 ) have 
helped to maintain and apply the per- 


sonal law of the land to the parties con¬ 
cerned. It is on this account that Hindus 
attract the application of their own 
law in matters of inheritance and suc¬ 
cession, marriage, religious institutions, 
adoption, partition, gifts, wills etc. But 
“large encroachments have been made on 
the old Hindu Law of the times of 
Nibandha writers" by Legislative enact¬ 
ments, such as Act 21 of 1850 ( Freedom 
of Religion Act ), the Hindu Wills Act 
(Act 21 of 1870 ). Transfer of Property 
Act (Act 4 of 1882), the Indian Major¬ 
ity Act ( Act 1G of 1916 ). But these 
laws at least find their justification in 
the fact that Government or the Legisla¬ 
tures recognised the necessity of making 
avowed changos in the indigenous 
system to meet the growing needs of the 
day. But very largo inroads have been 
made on Hindu law ovon by tho Courts, 
which, while professing to apply old 
Hindu Law to modern Hindu Society 
have imperceptibly made innovation? 
therein and strange results bavo followed. 
It must bo frankly admitted, nay, defi¬ 
nitely asserted, that tho Courts have 
made very sincere and strenuous efforts 
to find out the truo principles of Hindu 
Law and apply them to tho cases before 
thorn. But from the beginning they were 
handicapped by several drawbacks. Bar¬ 
ring a few noble exceptions ( like Cole- 
brooke and Sir George Knox ) most of 
tho Judges, oven in superior Courts, were 
totally ignorant of the language in which 
the works on Hindu Law were composed. 
They had to rely upon translations. It 
was too readily assumed that a Judge 
could correctly lay down and administer 
law by reading translations of portions 
of a few Sanskrit works. In the early 
days of the British Administration of 
justice only three such translations exis¬ 
ted, viz., Halhed’s Gentoo Code, Sir 
William Jones’ Translation of the Manu- 
smriti and Colebrooke's translation of the 
Sanskrit Digest compiled by Jagannath. 
Besides thoso about half a dozen works 
wore translated wholly or in part during 
the first half of the 17th century such as 
the Dayablmga, the Vyavahara Mayukha, 
the Mitaksbara, the Dattaka Mimamsa 
and the Datta Cbandrika by Colebrook, 
Borradailo, Sutherland and others. It was 
aftor 1865 that a few more works wore 
translated such as tho Dharma Sutras 
in tho Sacred Books of the East Series, 
a portion of tho Smiriti Cbandrika by 
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Krighnaswamy Iyor, the Vivada Chinta- 
ruani by P. G. Tagore, a small portion 
of the Yiramitrodaya by Sarkar. But 
this was only a fraction as compared with 
the vast mass of literature on the sub* 
jects, which a Judge, deciding compli¬ 
cated questions on law, is expected or 
required to know. Most of the members, 
both on the bench and the bar, wore 
then totally ignorant as to these basic 
outlines of the chronology and develop¬ 
ment of Hindu Legal literature. They 
took the assistance of the Hindu Pandits 
and sometimes cited their opinions in 
deciding cases. It was only in 1868 that a 
statutory prohibition was imposed upon 
Judges from accepting and quoting the 
opinions of the Pandits. For a Judge 
not knowing Sanskrit language, it was 
natural and sometimes even inevitable 
to misinterpret and misunderstand the 
Dharmashastras, when they depended 
only on translations and especially when 
they did not know the customs and 
traditions of the Hindu Society. And 
therefore howsoever strenuously they 
have tried to apply ancient Hindu Law 
to tho modern society without any con¬ 
sideration about their unsuitability or 
without introducing an element of equity, 
justice and good conscience as understood 
at the time of dociding cases, still Hindu 
Law has been alterod in several respects 
in the opinions of those who are adepts 
and well-versed in Hindu Law. If this 
process of misconstruction continues 
there is no knowing where wo shall be 
drifted, and as Dr. Ganganath Jha, Vice 
Chancellor of the Allahabad University, 
rightly observed, the time does not 
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seem to be off when Hindu Law as 
administered in our Courts will cease 
to be recognized as distinctly Hindu. 

This is not at all a satisfactory state of 
affairs and hence it is urgently necessary 
to know the importance and meaning of 
the original Hindu texts in accordance 
with the recognized canons of interpre¬ 
tations enunciated by ancient Hindu 
Jurists. It is not to be supposed that an¬ 
cient lawgivers desired to lay down eter¬ 
nal verities applicable for all times and for 
all climes and having regard to the time 
and spirit of ancient jurisprudence, certain 
changos may not he in direct conflict, but 
in unison, with the principles underlying 
Hindu Law. The study of Purva Mi- 
mansa may help us in understanding and 
applying that law and hence the Central 
Hindu Law Research and Reform Asso¬ 
ciation has been established at Poona, 
with Sir M. B. Chowbal, ex-Justice of the 
High Court of Bombay as its President. 
Tho draft constitution of the Association 
is being circulated for favour of opinion 
to various bodies and Provincial and 
District Societies will have to be founded 
to further the cause which the Associa¬ 
tion has at heart. Members of the legal 
profession, judges and jurists, shastris 
and pandits are therefore requested to 
co-operate with tho Association in its 
aim and activities and any suggestions 
regarding draft constitution and method 
of working addressed to the Secretary 
Hindu Law Research and Reform Associa¬ 
tion, Mimansa Vidyalaya, Poona, will 
receivo tho most careful consideration of 
tho body. 

N. V. Dhonde D. A., LL. B., Poona. 


Provisional Constitution of the All-India Hindu Law Research and 
Reform Association, Mimansa Vidyalaya, Poona. 


1. Name :—The name of tho Associa¬ 
tion shall be the All India Hindu Law 
Research and Reform Association. 

2. Head quarters :—The Association 
shall have its Head Office at Poona. 

3. Aims and objects :—The aims and 
objects of tho Association shall be (a) to 
promote the study of original works on 
Hindu Law ; (b) to examine judicial deci¬ 
sions and statutes affecting Hindus in 


tho light of principles underlying tbo 
system of Hindu Law, which are to bo 
determined by interpretation of toxts 
and customs, according to tho recognized 
canons of interpretation onunoiatod by 
tho ancient Hindu Jurists; (c) to propose 
legislation with a view to reotify orrors 
in tho administration of Hindu Law, 
arising from departures from tho true 
spirit of Hindu Code ; (d) to propose in* 
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troduction of changes nob in direct con¬ 
flict with the spirit of Hindu Law ; (e) to 
take all step3 conducive to the attain¬ 
ment of the aforesaid purposes, and (f) to 
co-ordinate the working of different pro¬ 
vincial bodies. 

4. Constitution : — (a) Constituent 
units :—The All India Hindu Law Re¬ 
form and Research Association shall he 
constituted of provincial bodies which 
are in existence or which may come into 
existence hereafter. Further, Vakils, 
Advocates, Solicitors, Barristers, mem¬ 
bers of the Judiciary (including tho 
retired members), Shastris and Pandits 
and persons approving the aims and ob¬ 
jects as mentioned in Article 3 above and 
paying a quarterly subscription of rupees 
two can individually becomo members of 
the Association. 

(b) The Council of the Association 
shall consist of 1. President, 2. two vice- 
Presidents, 3. two Secretaries, 4, Four 
members eloctod by each of ths Provin¬ 
cial Bodies and 5. two members well* 
versed in Nyaya and Mimausa to be co¬ 
opted. 

(c) Tho President, ono Vice-President 
and one Secretary shall ordinarily bo 
eloctod from members residing at the 
head quarters. 

(d) Office bearers of tho Council shall 
be the respective oflico-bearers of the 
Association. 

5. Provincial Bodies : —For tho pur¬ 
poses of tho Association the following 
shall bo tho Provinces :— 

(1) Bombay, (2) Madras, (3) Bengal, 
(4) United Provinces, (5) the Punjab and 
N. W. Provinces, (G) Oudh, (7) Burma, (8) 
C. P. and Berar. 

6 . Jurisdiction: — Head quarters of 
each of the Provincial Bodies shall gener¬ 
ally bo places of tho High Courts or Chief 
Courts of tho respective Provinces and 
they shall have a territorial jurisdiction 
equal Jn extent to that of the respective 
High Courts or Chief Courts. 

7. Subscription : — Each Provincial 
Association shall pay a minimum annual 
subscription of Rs. GO payable in two six- 
monthly instalments each duo on 1st 
August and 1st February. 

8. Official Year : Tho official year of 
the Association shall bo from 1st April to 
31st March of tho next year. 

9. Tho Membor of the Council and tho 
Office-bearers shall be olectod every 


third year. The first tiiennium shall 
commence from 1st April 1927. 

10. General meetings —The Associa* 
ciation 9hal! ordinarily meet once in a 
year, usually in the month of May. If 
necessary tho Association may convene 
general meetings of mombors to discuss 
questions of urgency or importance. 

11. Quorum :—(a) One-fourth of tho 
number of the members of the Council 
shall form the quorum in all meetings. 
15 Members constitute quorum for 
Meetings of tho Association. 

(b) No quorum is necessary for adjourn¬ 
ed meetings. 

(c) Members, unablo to he present at 
tho time of meetings can attend tho 
meeting through proxy. 

12. Notice of meetings :—At least 15 
days’ notice shall be given for the meet¬ 
ing of the Association. 

13. Vacancies : —Vacancies occurring 
among Office-bearers through leave, resig¬ 
nation or otherwise in the course of the 
trionnium shall be filled up by tho re¬ 
maining members of tho Council. 

(b) If any Provincial Association fail 
to elect its representatives to the Council 
of the All India Association within the 
time fixed for the purpose, the other elect¬ 
ed members including the Office-bearers 
shall nominate such members from among 
tho members of the Province which fails 
to return tho members. 

14. Secretaries :—(a) The Secretaries 
shall keep records, carry on correspon¬ 
dence of tho ordinary nature, convene 
mootings, publish accounts thereof and do 
other incidental work. 

(b) They shall have the power of car¬ 
rying into effect all decisions arrived at 
by the Association. 

(c) On their own initiative they may 
tako all action consistent with tho prin¬ 
ciples and objects of tho Association. 

(d) All expousos of recurring nature 
shall be incurred by the Secretaries and 
any item of expenditure beyond Rs. 30 
shall require the sanction of the Presi¬ 
dent. 

15. The Provincial Bodies. —The Pro¬ 
vincial Bodies may frame rules and con¬ 
stitution not inconsistent with tho aims 
and objects of tho All India Hindu Law 
Roform and Research Association as laid 
down in R. 3 above. 

16. Change in Buies The rules and 
constitution of tho Association can be 


50 Journal 


Reviews 


1927 


changed only by threa-fourths of the 
majority of votes of members present at 
the meeting convened specially for the 
purpose. 


17. By - laws :—The Association can 
make Bye-laws and Bye-rules not incon¬ 
sistent with the objects and spirit of the 
Association for its detailed working. 


Reviews 


The Indian Law of Hearsay Evi¬ 
dence by Mr: Sycd Anecs Yusoof , Bar. 
at-Law , and published by the UNION 
PreSs, Meerut: 1927 Edition—Over 
pp. 400. Price Rs. G. 

This hook which is printed and pub¬ 
lished by the Union Press, Meerut, deals 
with a branch of the law of evidence 
that is not dealt with separately so far. 
Ordinarily such piecemeal treatment is 
defective in that a sound general view of 
the whole subject is naturnlly lost sight 
of. However, this subject perhaps de¬ 
serves a separate treatment in view of tbo 
fact that it is not generally well under¬ 
stood. The law on this subjoct is scat¬ 
tered over two chapters of the Evidence 
Act, viz. Chaps. II and IV, and the 
author must have had a lot of trouble in 
gathering the cases on tho subject. The 
English writers start by laying down a 
general rule that hearsay is no evidence 
and then proceed to stato tho exceptions 
to this rule, amidst tho number and in¬ 
tricacy of which tho rule itself is too 
often lost sight of. The Indian Code, 
on tho other hand, while laying down 
as a general rule that oral evidenoo 
must be direct, embodies what might 
appear to bo the exceptions to this rule 
as separate and distinct rules, regard¬ 
ing the subject-matter of theso supple¬ 
mentary rules from an -independent 
standpoint of viow afforded by the idea 
of relevancy. In this state therefore 
such a book is sure to be welcome. 


The Subject-Noted Index of Cases, 

by Mr. B. Narayanaswamy Aiyar, B. A. 
B. L., Vakil, High Court, Madras, in 
two volumes and published by The 
Madras Law Journal oftico, Mylapore, 
Madras. Vol. I, over 1,500 pp., 1927 
Edition. Price of the full set Rs. 20. 
from September 1927. 

This work, in two volumes, the first 
of which exceeds 1,500 pages, is a monu¬ 
ment of extraordinary industry and 
unusual application. The first volume 


under review only covers three Courts, 
the Privy Council, Calcutta and Bombay 
and yet it extends over 1,500 pages of 
double crown size. In point of material 
this work, therefore, surpasses all other 
works so far in the field. In fact, it is 
not a mere index, but stands midway 
between the ordinary indexes and the 
well-known Lawyer’s Reference of the 
Law Printing House. 

When a lawyer is aware of a case, 
whether leading or not, in order to be 
sure tbat the law laid down in the case 
is sound even at present he would 
necessarily desire to know whether it 
has been judicially noticed and in what 
way. Exhaustiveness therefore in such 
cases is the greatest merit. Another 
morit of the work is that in every 
case, even whore a Judgment deals 
with only one point, the point or 
tho several points which are judi¬ 
cially dealt with in later cases, have 
been invariably given in apt catchwords- 

A still more useful feature of this 
book is tho indication of the exact page 
of tho report wherein the oase is 
judicially noticed in subsequent cases. 
Tho utility of this feature will be 
highly appreciated especially in case9 
which oxtond over one or two 
hundred pages, For example: 45 Cal 
169 at page 254, is indicated 
in pago 106, col. 1, lino 8, of the 
volume under roview ; so also 48 Mad. 
1, at page 220, is indicated in page 1395, 
col. 2, lino 14. 

In a book dealing mostly with figures 
accuraoy is perhaps tho very first thing 
that ono would look for and we hope 
this book can claim this morit. 

For tho convenience of tho readors of 
tho All India Reporter a separate and 
independent table is to bo annexed at 
the end of the book giving equivalent 
reference of the All India Reporter to 
othor journals and vice versa from tho 
year 1914. 

The printing and the get up is 
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cellent, and notwithstanding tho 
above merits, the price is surely 
moderate. 


The Principles and Precedents of 
the Art of Cross-Examination. Vol. 1 

by Mr. P. Ramanatha Aiyar, B.A., B.L.. 
Vakil, TbicHINOPOLY and published by 
The Globe Publishing Go., G. T., 
Madras to be published in three volumes 
Vol. I—Over 450 pp.—1927 Edition— 
Price Rs. 3-8*0. 

This second edition of tho well-known 
•work on the Art of Cross-Examination by 
Messrs. P. Ramanatha Aiyar, P. Raghava 
Aiyar and K. S. Venkatrama Aiyar is an 
improvement over the first edition which 
was published in 1920 and has already 
beon found to be very usoful to begin¬ 
ners at the Bar. Indeed, no pains 
have been spared in including whatever 
is useful in the works that have beon 
written on the subject. It is in fact, as 
tho publishers say, a mine of most 
useful information. Tho printing and 
get-up are excellent. 


Trial of H. R. Armstrong in the 
Notable British Trials Series 

published by Messrs. Butterworth k Co. 
Ltd., G Hastings Street, Calcutta— 
1927 Edition—Price Rs. 6-8-0. 

Truth is said to bo stranger than fic¬ 
tion. The book under review indeed 
proves the proposition. The culprit who 
wa3 charged with poisoning his wifo 
happened by* a strange coincidence to be 
suspected of committing tho heinous 
crime through toa by a Doctor who had 
treatod the culprit’s wifo and also the 
rival of the culprit who was called by 
■the culprit to take toa with him. Tho 
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body of Mrs. Armstrong was examined 
and some arsenic was found there. A 
sudden and unexpected search led to tho 
discovery of a packet of arsenic in tho 
pocket of the culprit. But the piercing 
questions by Mr. Justice Darling could 
alone broak through the calm and confi¬ 
dent attitude of tho prisoner which was 
strengthened not a little, by tho able 
advocacy of Mr. Henry Curtis Bennett. 

Though from a legal point of view 
there wore not many questions involved 
in tho case, tho fascinating interest of 
the caso is rarely surpassablo and this 
notwithstanding tho fact that there is 
no halo of age about tho trial which took 
place only in 1922. 


Trial of Madeline Smith in the 
Notable British Trial Series 

published by Messrs. Butterworth k Co. 
Ltd., Calcutta—1927 Second Edition- 
Over 400 pp.—Price Rs. 6-8-0. 

This second edition of the Trial of 
Madeline Smith maintains the standard 
of tho Notable British Trials Series. 
Madeline Smith was charged for the 
murder of hor lover L’angolier by the 
administration of arsenic poison. But 
she was acquitted as tho charge was not 
proved in tho Scottish Court. Hor 
memorable trial occurred in 1857 when 
she was 21. The special feature of this 
second edition is the inclusion of the un- 
expurgatod letters of Madeline Smith 
and the beautiful introduction by one of 
hor own sox. This unhappy woman at 
the age of 90 has now been served with a 
notice to leave tho United States within 
ono month on the plea that there is a 
danger of her becoming a charge on the 
public funds. 
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A Note on the Eirly Law Reports 
in England and Scotland. —"Dr. John¬ 
son not ODly discussed witn his biographer 
the merits of the cases in which the 
latter happened to be engaged and, as 
we have seen, assisted him in the pre¬ 
paration of his arguments, he frequently 
also discussed the ethics of advocacy and 
the philosophy of law. In 1773 the 
subject of law reports appear tc have 
engaged their attention when Johnson 
laid it down that ‘‘the English reports, in 
general, are very poor; only the half of 
what has been said is taken down ; and 
of that half, much is mistaken. Whereas 
in Scotland, the arguments on each 
side are deliberately put in writing, to 
be considered by the Court. I think 
a collection of your cases upon the 
subjects of importance, with the opin¬ 
ions of the Judges upon them, would be 
valuable.” Without pausing to considor 
the relative merits of the then contempo¬ 
rary English and Scots law reports, it is 
interesting to note how, in the latter, 
the statement of the arguments almost 
completely overshadowed the decision, 
a circumstance explicable, as Johnson 
indicated, by the fact that in the pre¬ 
paration of their reports the reporters 
had before them to work upon the 
written arguments of counsel which, 
being plentifully interlarded with cita¬ 
tions from the civilians and continental 
jurists like Pothior have an extremely 
learned look, whereas tho decision is 
dismissed in a fesv linos, a partial ex¬ 
planation of this being found in tho 
following instructive passage in Lord 
Cockburn’s Memorials of His Time : 
“There were no judicial reporters or 
'collectors of decisions’ formorly, except 
two advocates, who wero appointed and 
paid by tho Faculty for doiDg this work. 
Right reporting was attended then with 
some risk. It had nevor boon tho practice 
to give any full and exact account of 
what passed on the Bench, but only 
results. The public, or at loast the 
independent portion of tho legal Profes¬ 
sion had begun to require something more, 
and their Lordships wero very jealous 
of this pretension. They considered it 
as a contempt; and the contompt 
was held to bo aggravated by tho ac¬ 


curacy of the report. Mr. Robert Bell, 
afterwards Lecturer on Conveyancing to 
the Society of Writers to the Signet, was 
the first who adventured on indepen¬ 
dence in this matter; and he announced 
that he meant to report without any 
official appointment, and to give the 
opinions of the Judges. This design was 
no sooner disclosed than he met with 
many threatening hints, and as much 
obstruction as could be given in an open 
Court. The hated but excellent volume 
at last appeared, and though the Judges 
were only denoted by letters he was 
actually called into the robing room and 
admonished to beware. Eskgrove’s ob¬ 
jection was ‘The fellow taks doon ma’ 
very words’—a great injury to his Lord¬ 
ship, cortainly. More than ton years 
passed before it was acknowledged by 
rational Judges that the offensiveness 
of publishing each opinion was no incon¬ 
siderable proof of its utility.” 

Since those days many changes have 
been effected both in the English and 
Scots reports. The tradition of lengthy 
argumonts was long maintained in the 
North, and during tho first half of the 
nineteenth century the English reporters 
also devoted what we now think an 
undue amount of space to recording the 
contentions of counsel. All this was very 
learned and occasionally of great uso in 
the preparation of arguments in sub¬ 
sequent cases, but it appears to have been 
overdone, and the tendency now is, when 
the arguments are given at all, to indi¬ 
cate them as briefly a 9 possible ; but as 
arguments have been abbreviated the 
judgments havo boon expanded owing to 
tho increased uso of shorthand and the 
goneral desiro of tho Profession to bo 
supplied with as close an approximation 
to what tho Judges havo actually said as 
a due regard to grammatical considera¬ 
tions will permit, for just as Luther 
complained to his friend Melanchtbon, 
when they woro engaged in translating 
the Now To9tamont, that it was “dos* 
paratoly hard to mako tho Apostles talk 
German ;” so many a roportor has had to 
confess to the difficulty of making cer¬ 
tain Judges talk grammatically— Th* 
Luo Times, Volumo 162, page 193. 
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NOTES & COMMENTS 

Husainbhai v. Bhansilal: A. I. R • 1924 Nagpur 338 
By M. G. SIIIRSALKER, Pleader, AEOLA 


1. Tho (acta of tho case ara quite 
simple. Djring tho pendency of the suit, 
on the application of tho plaintiffs ploader 
and the defendant, the Court made an 
order of reference to arbitration. In 
duo course the arbitrators tiled their 
award which, it appears, went against 

* the plaintiff, who thereupon appliod for 
setting aside the award on the ground 
that he had not agreed to the reference, 
his pleader, whoso agreed for him, having 
no such authority. Both the trial and 
tho first appeal Courts found that his 
pleader had suoh authority, and, con¬ 
sequently, refusing to set aside the award 
respectively, passed and confirmed tho 
decree in term? of tho award. Plaintiff 
thon went in second appeal to tho High 
Court, where, for tho first time, the defen¬ 
dant-respondent’s oounsel raisod a prelim¬ 
inary objection that no appeal lay from 

i : the decree of the trial Court under para. 

16 (2). The High Court presidel over 
by Kinkhede, A. J. C., overruled the 

* objection and hold as follows : 

“In theso appeals (appeals botween 
the same parties involving tho same ques¬ 
tion) Kotwal, A. J. C., held that a restric- 

* tivo provision like that of para. 16 (2) 
must bo construed strictly, and so tho 
logislaturo must be taken to have con- 
tomplatod that the decree, in respect of 
which para. 16 (2) providod that) thoro 
should bo no appeal, must bo one which 
has boon passed attar substantial com¬ 
pliance with the preceding provisions 
of the schedule. Ho also hold that, 
where tho validity of tho roforonco is 
atttacked, tho Court, in order to dotor- 
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mine whether an appeal lay from the 
decree in such a case, must decide whe¬ 
ther the reference was valid or invalid, 
and, if it were valid, the decree will be a 
decree under tho second schedule and no 
appeal will lie therefrom if it is passed 
ia terms of the award. If the reference 
is not valid, the decree will not be a 
decree under tho second schedule and 
will be open to appeal like any other 
decree not coming under tho schedule 

*. In the present case I there¬ 
fore hold that if the reference could not 
be validly made by Mr. Pangarkor 
(plaintiff’s pleader), the arbitrators would 
have no jurisdiction to take cognizance 
of the mattors in dispute between the 
parties and their award, though made 
upon a reference through the interven¬ 
tion of tho Court, would be null and void 
on tho ground that it was made on a 
reference to which all parties interested 
did not agree as required by para. 1. 
Sch. 2. ” 

The learned Judge then, after first 
holding that the plaintiff’s pleader had 
no authority to rofer the suit-matter 
to arbitration, set aside tho decrees of 
tho first two Courts and remanded the 
case for trial on merits. 

The Crux op the Reasoning 

2. The most important question in the 
case was whether tho appeal lay from 
the decree passed in terms of the iwvard 
when tho reference was invalid. The 
respondent’s counsel contended that no 
appeal lay from tho docroo so as to 
enable tho plaintiff to assail tho decision 
of the trial Court about tho validity of 
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tho referonce, in view of the plain words 
of para. 10 (2). Tiia Court overruled 
this. The decision may bo summed up 
as follows: 

(i) A restrictive provision like that of 
para. 16 (2) must 1)9 strictly construed, 
and so the Legislature must be taken to 
have contemplated that tho decree in 
respect of which para. 16 (2) provides 
that there should be no appeal, mu 3 t be 
one which hvs been passed after sub* 
sbantial compliance with the preceding 
provisions of tho schedule. 

(ii) If the reference is not valid, the 
decree will not bo a decree under Sch. 2 
and will bo open to appoal like any other 
decree not coming under the schedule. 

Kinkhede, A. J. C., has extracted these 
dicta from a previous judgment of 
Kotwal, A. J. C, in a provious and 
similar case, and adopted tho same as 
sound law. The rest of his observations, 
beginning from : *' I therefore holcf, &c., ” 
till the end are more intended to show 
how the said law applies to the facts of 
tho case than to add anything further to 
tho reasoning adopted by Kotwal, A. J. 
C. His specific referonce to tho null 
and void nature of tho award, because 
the reference is invalid, would thus not 
call for any special notice. If, however, 
by the emphasis, it is m3ait that para. 15 
refers only to voidable awards, as opposod 
to awards void ab initio, that is, ultra 
vires, it is against tho plain and ordi* 
nary meaning of the word “ invalid ” in 
the newly added words, “ or being other¬ 
wise invalid” in para. 15 (c), and would 
be attributing partiality to tho legis¬ 
lature for having made exception in 
respect of the two kinds of ab initio 
invalid awards coming under the first 
two clauses of para. 15 (c). On the othor 
hand, if the emphasis is only meant to 
cover tho particular class of awards which 
are based on invalid reference, thon, that 
is already implied in tho two diota of 
Kotwal, A. J. C. 

3. This Nagpur reasoning has first to 
be understood and its essential part 
separated from the non-essential. In 
this view, (i) the expression “ tho legis¬ 
lature must bs taken to have contem¬ 
plated ; ” (ii) the relationship of cause 
and effect between tho two propositions, 
viz., (a) para. 1G (2) must be strictly 
construed, and (b) tho legislature must 
be taken to have contemplated, which is 
sought to bo established by the uso of 
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the word “ so ; ” and (iii) the general term 
the preceding provisions of the sche¬ 
dule, ” may well bo considered first. 

As regards (i): the expression means 
prying into the intention of the legis¬ 
lature, which is quite unjustifiable when 
tho words of the statute are clear: 
Narendra v. Kambalbasini (1), Nilviani 
v. Raja Sati Prasad (2), There is not a 
word in the whole of the judgment 
throwing any doubt on any expression 
in either para. 15 or para. 16. Besides 
the reasoning itself does not lose any of 
it3 force if this. expression is dropped. 
As regards (ii) : there can he no dispute 
with tho proposition that para. 16 (2) 
must be strictly construed. But it 
is difficult to understand how that brings 
down the control of para. 1 on 
para. 16, or in other words, how it fol¬ 
lows that a decree under para. 16 must 
be one which has been passed after sub¬ 
stantial compliance with the preceding 
provisions of the sohedule. However 
strictly tho words of para. 16 (2) be con¬ 
strued, there is no escape from the clear 
words of the whole paragraph. A strict 
construction doo3 not mean the overlook¬ 
ing of this clarity and cannot even cover 
the case of absurdity whioh sometimes 
arises if the plain meaning is adhered to. 
Bosidos no such absurdity i3 even hinted 
at in tha judgment. So this pieoe of 
argumont also may vory well be omit¬ 
ted, As regards (iii) : tho expression 
" the preceding provisions ” without any 
qualification makes one think that a 
compliance with all the preceding pro¬ 
visions from paras. I to 15 is meant. No 
doubt para. 16 does refer to para. 14, 
expressly and impliedly perhaps to para. 
15, but beyond that there is absolutely 
no raforonco to any other paragraph. In 
the oase under notice, a consideration of 
paras. 1, 15 and 16 alono is involved, and 
so there was evidently no need for such 
a broad diotum. It is dearly obiter, 
at least so far as paras. 2 to 13 ara 
concerned. However, if the series of 
oxcoptions to tho goneral rule of finality 
ombodiod in para. 16 (2), arising under 
the30 paragraphs, aro to bo supported on 
thegonoral prinoiplo that tho rule of fina¬ 
lity oannot apply to ultra vires aotions of 
the Court under those paragraphs, oven 
though they have led to awards and 

(1) Cl890i 38 Cal. 803=23 I. A, 18=0 8»r. 

003 (P. C.). 

(2) A. I. R. 1021 Oil. 337=19 Cal. 550 (F. B.). 
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decrees after the determination of the ob¬ 
jections raised on the very ground against 
the objector, thon, that is a ground com¬ 
mon to para. 1 and need not he separately 
considered here- Thus it is clear that 
all the above three items in the Nagpur 
reasoning are either surplusage and 
obiter or unsound, and so can very well 
be omitted in our study of the Nagpur 
view. This view, then, devoid of the 
above throe items, comes to mean and 
lays down that a decree in order to-be 
one under para. 16 (2) must bo one which 
has been passed after substantial com- 
liance with para. 1, or to say the same 
in a negative form, where the reference 
is invalid, the decree cannot bo said to 
bo one under para. 16 (2), or in short, 
para. 16 depends for its operation on 
compliance with para. 1. 

No Scope Foe Interpretation 

4. The appeal in the case in question 
was contended not to lie under para. 16 
(2) and the question involved, thus being 
solely concerned with the interpretation 
of para. 16, has to bo considered with 
reference to tho wording of the said 
paragraph. This paragraph runs thus: 

16(i) Where tho Court sees no cause to 
remit the award or any of tho matters 
roferrod to arbitration for reconsidera¬ 
tion in manner aforesaid, and no applica¬ 
tion has been made to sot aside tho 
award or the Court refused such applica¬ 
tion, the Court shall, after the time for 
making such application has expired, 
proceed to pronounce judgment according 
to tho award, (ii) Upon the judgment so 
pronounced, a docreo shall follow and no 
appoal from such docreo shall lie except 
in so far as such decree is in excess of 
or not in accordance with the award. 

Evidently, had there been any ambig¬ 
uity in the whole or any part of this 
para, either in tho expression or in tho 
meaning, that would not have escaped 
the notice of tho learned Judge who 
decided tho case. The absenco of any 
reference to tho wording of the paragraph 
shows that lie did not want to dispute 
the clearness of the language. In fact, 
also, both tho procoduro and tho meaning 
of tho para aro quite clear. After the 
award is 61od in tho Court, unless tho 
Court sees eauso to remit tho award for 

reconsideration, tho Court, when either 

thero is no application to set aside tho 
award or if there is any it is rejected, 
lias not only simple jurisdiction, but is 


bound to give judgment and decree in 
terms of tho award, of course, after tho 
time fixed for making such application 
has expired, and it is only when such 
decree is in excess of or not in accor¬ 


dance with tho aw’ard that an appeal 
lies thorefrom. So the jurisdiction or 
rather the compulsory duty of tho Court 
to pass an unappealable decree in terms 
of the award is dependent on three con¬ 
ditions, viz., (l) the Court should not see 
reason to remit the award for reconsi¬ 
deration ; (2) there should be no applica¬ 
tion to sot aside tho award, or if there is 
any, it should have been refused by the 
Court, of course judicially ; and (3) the 
judgment should be given after the time 
fixed for making application to set aside 
tho award has expired. The last condi¬ 
tion or the words “after the time for 
making such application has expired" in 
para 16 apply only when there had been 
no application made to set aside the 
award : (see the remarks of White, C. J., 
in Dacha Saheb v. Abdul (3). All the 
three conditions must be satisfied before 
the Court gets a jurisdiction. A non- 
fullilment of any one of these makes the 
judgment or decree in terms of the award 
ultra vires of tho Court under para 16 
and an appeal would lie therefrom ; 
Tursi v. Basdeo (4); Sahadco v. Melhu- 
siiuj (5). “It appears to be their Lord- 
ships’ conclusion that if tho first two 
clauses of S. 522 are complied with, the 
decree passed in accordance with the 
award is final except as provided in the 
last clause “ is the observation of Krish- 
naswamy Aiyar, J., in Surya Naratjana v. 
Sarabhaih (6) with reference to Ghulam 
v. Muhamad (7), where the Judicial 
Committee had interpreted S. 522 of the 
Code of 1882 corresponding to tho present 
para. 16, the first two clauses of S. 522 
being the first two clauses 6f para. 16 (2) 
or the two conditions mentioned above. 
Thus the words of tho paragraph are clear 
in laying down that it is only when any 
one of the above three conditions is not 
satisfied that the decree could be said to 
be ultra vires of tho Court, that is, not ono 
under para 16. The paragraph does not 
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mention the non-compliance of para. 1 as 
one of those conditions. This omission 
means the exclusion of the same when 
other conditions are specifically men¬ 
tioned : vide the decision of Addison, J., 
in Isliar v. Municipal Committee, A. I. R. 
1927 Lcih. 140 whore he holds that when 
the local Government, under its power 
of extending as many sections of the 
Punjab Municipal Act as it likes, applies 
or extends certain sections, that moans 
that others were not intended to 1)6 
extended. Thus all the considerations 
advanced on the basis of any inferences 
about jurisdiction of the Court arising 
from the interpretation of para. 1 are 
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foreign to the interpretation of para. 16 
which, being clear, leaves no scope for 
interpretation. When the words of a 
statute are clear, it is the bounden duty 
of the Court to give effect to their ordi¬ 
nary and plain meaning: Narendra v. 
Iiambal Dasini (1). Nilmani v. Raja 
Sati Prasad (2). The policy of finality that 
is to be found in para. 16 (2) cannot be 
evaded on any ground of argumentum 
ad incotivenienti and if there is any 
objection to the policy itself the remedy 
lies in the hands of the legislature and 
not in the hands of the Law Courts 
which are compelled to administer the 
law as it stands. 


(To be continued) 
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A CRITICISM ON * LAW Versus JUDICIAL DISCRETION.’ 

(vide A. I. R. 1927 Journal 29.) 

By S. N. Naraharayya, B. a. ll. m., Advocate, Bangalore City. 


Mr. Harish Chandra Mital, writing on 
“Law versus Judicial Discretion” makes 
certain observations, whioh, with due res¬ 
pect to his learning, require an examina¬ 
tion at the hands of students of law. 
Had he examined severally or analyzed 
abstractly and determined the merits 
and demerits of each, instancing his re¬ 
sults, of course, with facts from history, 
and endeavoured to show which has a 
preponderating virtue over the other and 
ha3 to be preferred, it would have been 
a service to the cause of jurisprudence. 
But he adopts a different course and 
begins by saying that “before the advent 
of British rule the law that prevailed in 
this country for thousands of years did 
not consist of a Code or oven of any 
definitely laid down principles.” Evi¬ 
dently his is less a juridical interest, but 
more to oxpose the supposed defects that 
prevailed or yet prevail in India. Ho 
does not restrict the truth of that state¬ 
ment to the days of “kazi” (of whioh wo 
propose to mako no observation) but by 
the express words “for thousands of 
years” extends it oven to the days of 
“Pradvivaka." Beading it with his othor 
remarks : “Before tho advont of the 
British rulo thero was noither law nor 
logislaturo tho king and kazi boing 
everything,” "though the oiroumstanco3 


have changed in our coming in con¬ 
tact with the West,” and so on, one 
cannot suppress his dismay that suoh a 
sorry picture of Hindu sooiety and 

its administration of justice should have 
been attempted. There might not have 
been "law” and “legislature" in the 
Wostern sense, but were there not other 
things and institutions equally good, if 
not better, that effectively answered 
the purpose ? Because the Wostern 
system has its own merits, should it 
necessarily follow that no other system, 
ancient or modern, could at least bo 
equal to it and has to be condemned and 
shoved to tho background ? Writing as 
a jurist tho purposo of ono is rathor acad¬ 
emical, and if he speaks in eulogy of a 
bygone system it is no inference that be 
advocates the present should be forsaken 
and tho past alone adopted. Thore may 
bo difficulties of all sorts, ovon if one 
would wish it, but tho knowledge of a 
system that was well conceived and has 
stood the tost and onslaught of timo has 
its own good. Tho present purpose 
thoroforo is twofold—to give evon, at 
some longth, a true pioture of the Hindu 
system of administration as conld bo 
gathorod from tho standard Sanskrit 
works recognized on all hands as autho¬ 
rity and to examine some of his 
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other statements that also require an 
examination. 

In matters like this it is well to 
start with dear data. After an elaborate 
examination of the subject Professor 
Clarke arrives at the conclusion that law 
is and has ever been a declaration of 
people’s will. That is our notion too, 
and it may be express as in legislation, 
and tacit as in customs, etc. Tho 
“law" of India (popularly known as 
nyaya) was of tho latter sort, and 
though there wero smritis they pro¬ 
mulgated no new laws, but only ad¬ 
justed the old eternal (Sanatana) dharma 
to cover the new held of changes wrought 
by time. The eternal dharma could he 
compared to Euclid’s Elements and 
smritis (including Puranas to the oxtont 
they are smritis) to works of deductions, 
mainly problems, whose constructions 
only are given hut proofs left to ourselves. 
“Law” was hut a species of dharma, and 
while dharma w’as the ideal, law” was 
only a real or practical phase of it. 
Dhrama contemplated both tangible and 
transcendental effects, whilo ’law” could 
stop at the first. Dharma appealed to 
transcendental reasoning while “law”, not 
opposed to dharma, to the human. Tho 
principles of dharma (for there could 
either he dharma or “law” nob opposed 
to it—and both from tho practical point 
of view called nyaya, in which sense 
law” is used here) are neither hidden nor 
vague, hut have been examined at length 
though with particular reference by 
■Jaimini and other sages and are formu¬ 
lated in the most pithy forms over 
known. Colebrooke may complain that 
they cannot ho understood without com¬ 
mentary, hut that is no conclusion that 
they aro not definite.” ''Definiteness” 
in such matters doponds upon tho class 
of readers for whom a work is meant, tho 
training they have received, and tho 
amount of knowledge they bring into 
its study, and one should not he dis¬ 
appointed if tho "definiteness" of a work 
is not of tho standard ho expects. It is 
truo that reasoning is not developed there 
independently or in an abstract manner 
iut tho9o wero the days of (to borrow 
words from Aristotle) "mastor sciences" 
and subordinate scioncos", and the latter 
were always, at least in India studied 
or, and in tho midst of, as occasion arises, 
tho former and not independently for 
t ou o.vn sake o. g. Trigonometry was 


stulied in the midst of Astronomy, 
Logio in the midst of a system of philo¬ 
sophy, and so on, and things past have to 
he taken and understood as they stood. 
Two words ‘‘dharma’’ and “arya”, the 
latter the highest from of appeal and the 
former of conjuration, have played an 
important part in our history and there 
was hardly a relentless man who would 
not bend when the words dharmam arya 
(heed) dharma noble 9ire, were addressed 
to him. Dharma was all written” 
with its own rules, based on eternal 
principles too, as to its adaptability to 
particular places, times, and circum¬ 
stances in the sense of promulgated, 
though not taught to the willing and the 
unwilling, the earnest and the curious 
alike, or perhaps not so widely commit¬ 
ted to paper, parchment, or tho like, and 
preserved, published, or circulated as at 
the present day. Each man carried in 
his head the necessary elements and the 
main principles at least of it (and the 
fact that they were thrown into verses 
or aphorisms helped him to easily learn 
and remember them) and knew what to 
do with advantage to himself and what 
to omit for fear of punishment now or in 
the near or distant future. Dharma being 
known it was easy to know what is not 
opposed to it. Dharma was taught keeping 
in view Brahman as a typo and in going 
down to tho classes and castes its rigidity 
was relaxed, e. g. all intoxicants were 
prohibited to a Brahman, hut with res¬ 
pect to tho other castos some wero 
tolerated though discouraged or allowed to 
the extent they served any useful pur¬ 
pose (for example virapana, invigorating 
drink to a Ivshatriya about to fight). 
This and tho like things of adjusting 
dharma to tho various phases of society 
gave rise to a body of rules, formulated or 
formulatablo the whole collection of which 
could go by tho name of "law’’ (n^aja), 
the absonco, partial or total, of the 
transcondontal element being tho differ¬ 
ential. As regards “judicial discretion” 
our learned writer makes no secret that 
what the Judge would say was law and 
ho could give awards and punishments 
at pleasure, arbitrarily unchecked, and 
without foar of consequences, and so the 

measure of his justice was long or short 
according as his “foot." By “Codo” he 
apparently means a collection of law 
which tho rulers apply in governing tho 
subjects, as, for example, the Code 
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Napolean or the German Civil Code. Ifc 
could ho confessed that of such “codes” 
there were none in India, and the “oodes” 
we had were hooks embodying the rules of 
conduct, private and public, subjective 
and objective, of both king and people. 

The remark of Mr. Justice Holmes 
that because an idea seems familiar and 
natural to us (there is the danger of our 
supposing) that it has always been so” 
could bo recalled to mind here with 
appropriateness. Living in the days of 
British Indian Codes ” and “ Acts “ one 
might think that the conditions that 
brought or bring them to existence did 
always prevail, and want or absence of 
legislature,” law," “code” etc., marks 
either no or imperfect advance in the 
civilization of, or the height readied 
and kept by a people. But that 
neither such conditions nor such “ codes ” 
could be absolute or permanent is illus¬ 
trated from the history of the Roman 
Law from the drawing of the Twelve 
Tables down to the code of Justinian. 
It was how the spirit of the "code” 
(Twelve Tables) went on changing in the 
name of interpretation (as was known to 
the Roman Law), how the huge mass of 
legal literature had accumulated, and 
and how Justinian after bis code was 
drawn up, bad to prevent its further 
multiplication by actual legislation, 
the scope moreover of a " code ” 
may bo different at different timos and 
what would be included under it at one 
time might be detached from it at another 
(even as “ Rules ” from our Civil P. C.) 
and given a new place and name. The 
codes of Manu and others might for a 
like reason contain more things that 
could be called strict “ Law ” but yet 
in the opinion of its redactor, equally 
learned and honest, they woro obviously 
deemed necessary. The glory of a code 
is not in its being “ clear cut ” 
and “well-defined” but in its 
spreading accurate knowledge of law 
and being read and understood by 
the people. In Western countries 
law originates in legislatures composed 
of people’s representatives in all demo¬ 
cratic and constitutional countries, and 
even in aristocracies whore they emerge 
from a single despot or a few autocrats, 
they havo nevertheless an indigonous 
element in them and may at worst look 
harsh or tyrannioal. But the case of 
the 'Indian “Codes” and "Acts” is 


different, First, the popular element in 
the Indian legislature (a subordinate 
legislature) there was hardly any in the 
days when the penal and the most im¬ 
portant other codes were framed and 
passed. The framers of them took their 
own view of things probably actuated 
by their experience, information or, 
impresion, as for example, 11 in 
Macaulay’s draft of the Indian Penal 
Code breaches of 'contract for the 
carriago of passengers (by palanquin- 
bearers) wore made criminal ” and 
the horror which people had for 
kala pani was taken advantage of to 
prescribe punishments of transportation 
(—is there such a thing in England?). 
Secondly, the alien legislators modelled 
the law on the institutions prevailing 
in the West e. g. the Indian Evidence 
Act is based on the English law of 
evidence modified to suit India — 
to suit India according to whom? 

and it ig in the main in 
accordance with the English law 
though it does not in several respects 
materially diverge from that law ”) and 
familiar to a nation with a different 
civilization and different traditions, and 
thrust it willy nilly on a choiceleas 
people. Even now it is a familiar 
matter that on a point of necessity of 
a measure tho question is not whether 
tho Indian conditions and requirements 
demand it, but tho state of things in 
England is cited in justification of it. 
Thirdly, they are in English and how 
fow of tho literate few (10 per cent, of 
men and 1 por cent, of women were 
literate in any language in 1916, when 
also only 23 por cent of boys and 5 per 
cont. of girls were at sohool) that India 
has, can understand them all is a moot 
point. They form the Austinian ' com¬ 
mand ” enforced by tho “political su¬ 
periors ” with tho rigid notions of “ sanc¬ 
tion ’ and with hardly any rogard to tho 
conscience and sentimonts of the latter. 
Their advantage of being written is all 
lost they being at best knowable and not 
known. They are but guides to judges 
and magistrates and also to lawyers who 
holp them in administering law. They 
aro not an unmixod blessing and eithor 
because of any defective expression (o. g> 

Sir James Stophon who drafted “that 
master piece of legislation, the Indian 
Evidence Aot ”—though Amir Ali and 
Woodroffo would say “it is to be ro* 
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gvetted that tho Act was not so framed 
as to admit other rules of evidence on 
points not specifically dealt with by 
it”—was admittedly vory poor at draft¬ 
ing) or because of any lacunae, the cor¬ 
rect law on a point may be understood 
to be one by the people and another by 
the administration with a result deplor¬ 
able. Regarding certainty it was once 
rightly remarked by a first-rate lawyer 
and jurist that nobody can be sure of a 
point of law except a young student for 
his Degree Examination or a civilian 
judge who just begins to administer law. 

” Written " law the ” oodos ” are and so 
the precedents too, and between the 
brevity of the one and the prolixity of 
tho other one often falls to the ground. 
The law can only become familiar to 
the people either by universal study 
or with the lap3e of time till the prece¬ 
dents have sunk deep down to the lowest 
strata of society. As it is no one studies 
even the elements of law at an early ago 
and it is reserved to be studied as a 
speci&l faculty with a professional or tho 
like object by a few after graduating in a 
university, and the majority of tho 
people, otherwise educated, can go to 
the end of their lives without knowing 
what “ consideration ” or “ satisfaction ” 
means as applied to contracts. This is 
truo both of substantive and adjective 
laws an l granting that the old “ law ” of 
India was the monopoly of a few one 
fails to see tho advantage of a ** code ” 
over it. 

But the Indian conditions of old days 
woro different. The first portion of 
mans life, which psychologists call 
tho period of observation, was marked 
as a period of innocenco, and one could 
then " move at ploasure talk (or dis¬ 
pute) at pleasure, and eat at pleasure ” 
in so far as it did not affect his caste. 
-Then at an ago of eight, eleven or 
twolve according as his caste, for caste 
had an important bearing on tho heri¬ 
table capacity and procociousnoss, he 
was required to observo purity and 
righteousness. Purity was of throe kinds, 
of mind, talk and act, and righteousness 
both subjective and objective. Those 
two formed the theme of dharmasastra 
which was his first study and boing able 

o conduct ;himsolf properly puro and 
righteous ho had to study other things. 
U) In praotico there was an elaborate 
system of disciplinary everyday routino 


which lasted for life, somo of which may 
look meaningless, tedious, and even hope¬ 
lessly fettering, and it was imposed on 
him in order to produce and continuously 
foster an invisible force in him which 
could resist temptations, bravo difficul¬ 
ties, dofy fears, and keep him in tho 
path of virtue. This was Acbara and 
then came (2) vyavahara or the rules of 
dealing with the world. (3) And lastly, 
came prayaschitta which is wrongly pooh- 
poohed by the modornors. It was self¬ 
punishment for any deviation from the 
path of virtue or duty or any omission of 
acts compulsory and leading thereto. The 
punishmont was combined with taking 
a determination never to commit or re¬ 
peat such again. It was mainly re¬ 
formation though the other elements, 
abhorrent, preventive and retributive 
were not altogether absent. Legal 
standards in India were internal first 
and external next. One could be his 
own successful accuser, true witness, 
and impartial judge, and however im¬ 
possible or worse that might sound in 
theso days of individualism there was a 
time of self-negation when nothing was 
truer or more truly followed. The 
bulk of the populace did not require the 
Stato (i. e. the king) to govern them, 
and tho State there was only to keep off 
tho enemies external and internal and 
be the insurer of life and property. 
There was no notion of off ended majosty 
of the state and it launched no prosecu¬ 
tion on that score. Ono could commit 
oven the worst crime, and yet so long as 
he undertook to punish himself by 
prayaschitta the State never interfored. 
It was meant for body and mind both, 
and his abject appearance in the pres¬ 
cribed mode during its term proclaiming 
his guilt over and over again within every 
hearing, often exposed to tho contempt 
and rebuke of the public, had an ab¬ 
horrent effect on the public and went 
a long way in preventing offences. Fail¬ 
ing self-punishment came punishmont 
by the king which, of course, had a 
deterrent effect. The notion of retri¬ 
bution was deeprooted and it was woll 
believed that if you do him harm how ho 
will do you like harm somo time hence 
(ovon in one of your future lives;. Even 
tho meanest was allowed to live and even 
the most abominable a chance of making 
himself agreeable. Tho Dharmasastra 
that comprises tho rulo3 of all those 
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three (Achara, Vyavahara, and Prayas- 
chitfca) wag his first study at the very 
juncture of the periods of observation 
and character-formation, and the princi¬ 
ple was that every one should be an 
all-round perfect member of society first 
and learnod or anything else next. He 
was over asked to curb himself internally 
and externally and could thus^ be ex* 
pected to livo a life far superior “to live 
honestly, to hurt no one, and to give every 
one his due” Such a person would not 
generally act' in any untoward manner, 
and cases, if any, of that sort were few 
and far between. 

Such was the law” the Hindus followed 
and not law declared by people with all 
their imperfections and their limited 
and ever-changing insight into morality 
and goodness. As regards justice our 
learned writer says' much depended upon 
who the victim of the act was, more 
upon who the aggressor was, and mo3t 
upon who the Judge or Kazi was. If 
this means a gradation of miscarriage of 
justice it could bo averred that it was 
foreign to all the Hindu notions of law’ 
and justice. It could otherwise be true 
in a way, for, the more favoured a man 
was the more morality and susceptibility 
were expected of him. In point of period 
and rigour self-punishment was less and 
less in the discending order of castes and 
was full, throe fourths, half, and one 
fourth respectively, and to modernize, if 
it was twelve years rigorous imprison¬ 
ment to a Brahman it was three years 
simple imprisonment to a Sidra for the 
same offence. No drohi , harm, was 
excused on the part of a Brahman at all 
though alpadrolia, some little harm, was 
moderated to a greater and groater 
oxtent in tho same order. Punishment 
had to meet the ends of justico, and 
either more or less was sin on the Judge’s 
part. Only so muah of it wa3 meted out 
a3 was necessary to reform tho offonder 
and he was not made an unfortunate 
victim with a viesv to produce a direct 
deterrent effect upon sooiety. Crime 
wa 3 effectively prevented in other ways 
of which watchful supervision was one, 
and in faot the king himself would move 
incognito among all sorts of people, so 
muoh so that even robbers could find it 


hard to trust their “pal." There were 
detectives everywhere, and detectives of 
another sort to watch their doings, and 
in fact, when one believed that the king 
was sleeping in a oamp a hundred nqiles 
off he would be moving with that 
very person. A Hindu king would have 
been shocked to be told of a costly police 
at the public expenditure, the more so of 
crime notwithstanding that, and the 
most so of the punishment of the offender 
himself to produce a deterrent effect 
upon society. He would take into ac¬ 
count the susceptibility of tho offender 
and where an admonition or rebuke 
would do he would not inflict corporeal 
punishment. Certainly justice between 
“any two and every two parties was 
not uniform” for the very reason that no 
precedent could be cited as on all fours 
with a case before the tribunal and no 
rule of stare decisis there was. Each 
case had to be decided as though no such 
had ever arisen before, and all depended 
upon the nature and gravity of the issues 
and the weight of tho evidence produced. 
Just as “patting on tho back” produces 
“the opposite results of jollity and anger , 
f)hat is justice in one case might bo 
otherwise in another though seemingly 
the sama. Perfect and independent 
justice was insisted upon no matter 
what time and troublo it 003^ to the 
Court. Certainly too it was a serious 
matter” should “an humblo citizen assault 
a nobleman or a courtier" for muoh the 
same reason as treason is blacker than 
felony, incest than adultery, and patri¬ 
cide than murder. The oxtornal or the 
physiological act may bo the samo, ju 
tho magnitude of the offence has always 
differed according a9 tho door or the P° 
son affected or the circumstances under 
which it was committed. Even the 
English law holds the kings person 
sacred and historians are not wanting 
who characterize tho beheading 
Charles I as both "a political blunder 
and a crime.” It is true that all 
are equal or tho component parts of ono 
whole, and if that argument be sorions J 
advanced! then all sooialis gr 
should tumble down, and also it 
a crime, nay a murder, to pull out » 
vegetable plant for food or fell a tree for 

fuel. 


(To be continued) 
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Husainbhai v. Bhansilal : A . Z. /?. 1^21 Naypuv J38 
By M. G. Shirsalker, Pleader, AKOLA 


Continued from A. I. 

Merits of outside Considerations 
Advanced in the Nagpur Case 
5. Tho reasoning employed in the 
Nagpur case is that, when the reference 
is invalid, that is, when, owing to non- 
compliance with para 1, the Court has no 
jurisdiction to make the reference, but 
does so knowingly or otherwise, and 
when it refuses to set aside tho award 
based on such reference and passes a 
decree in terms of tho award, then such 
a decree cannot be said to be one under 
para. 16 (2), so as to come within tho 
prohibition of appeal contained in the 
same. The underlying idea seems to 
bo that, when the Court has no juris¬ 
diction at tho start it cannot havo it at 
any latter stage. An additional idea or 
reason, along with this, for tho conclu¬ 
sion that a decree based on an invalid 
reference is appealable, can ho gathered 
from tho dictum of tho Calcutta High 
Court, which takes the same view as the 
Nagpur Court in this matter, in T . Waiuj 
v. Sona (8). Tho Court says : “ S. 15 and 
fe. 16 dopond for their operation on a 
valid reference under para. 1.” In this 
case, the matter of payment towards a 
decree was in disputo in execution. It 
was referred to arbitration through the 
Court and an award was mado, and after 
tho rejection of all tho objections raised, 
a docioo in terms of tho award was 
passod. Tho first appeal Court hold that 
no appoal lay on tho ground that tho 
subject-matter in disputo was not lit for 
reference, which was henco invalid. In 
second appeal to tho High Court it was 
hold that tho objection was good and an 
ajinnal lav. Undor those circum stances 
(tt) A, I, R, 1925 Cal, 812=52 Cal, 659, 
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it would appear that tho interpretation 
of para. 15 was obiter. But, looking to 
the fact that, in that Court, a view that 
para. 15 is controlled by para. 1 pre¬ 
vails [see Seth Doolychand v. Mamuji 
(9)J it would be quite justifiable if it is 
supposed that ono of the additional ideas 
undor tho above Calcutta dictum is that 
para. 16 is controlled by para. 15, mean¬ 
ing thereby that the refusal of an appli¬ 
cation to set aside tho award referred to 
in para. 16 must be one under para. 15 
and when such refusal is tho result of 
the rejection of any objection not 
coming under para 15, tho Court does 
not get a jurisdiction to pass an unap¬ 
pealable decree. In short, the addi¬ 
tional ideas are that para. 16 is con¬ 
trolled by para. 15, and that para 15 
in its turn is controlled by para. 1. Tho 
reason for this control of para. 15 by 
paia. 1 is to bo found in the following 
observations of Mukorji, J., in Seth v . 
Mamuji (9). Ho observes : “ If there is 

no valid agreement to form tho basis 
of a reference undor para. 1, Sch. 2 
to the Code, there is no valid award, 
whereon a decreo can bo based in 
accordance with para 16. Roforonco has, 
however, been made to para. 15 to jshow 
that this is not exjiressly mentioned as 
ono of the grounds on which tho Court 
can bo invited to sot aside tho award. 
This may bo conceded; but, para. 15 
obviously assumes a valid reference to 
arbitration, and only contemplates cases 
whoro tho propriety of tho award on tho 
basis of such a reference is in question. 
Where, howevor, tho jurisdiction of tho 

W ) [1917] 25 C. L. J. 330=41 1. C.~ 295^21 
W, N, 367. 
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Court is called in question, the Court 
has jurisdiction to decide that it had 
acted in contravention of the statute and 
consequently without jurisdiction: Rash - 
moni v. Ganada (10). This Calcutta 
viow, about the control of para 15 by 
para. 1 is shared by Sulaiman, J. iD Gopal- 
das v. Baijnath (11), where, in revision on 
faet3 on all fours with the Nagpur case, 
the question was whether there was 
material irregularity or illegality in the, 
exorcise of its jurisdiction by the Court 
when it decided that the reference under 
the circurn3tancos was valid. He ob¬ 
serves: “A preliminary objection is 
taken on behalf of the respondent that 
no matter if the decision of the Court 
below was right or wrong as to the ob¬ 
jection raised bcforo it, the order is not 
open to revision by this Court. Where 
objections are raised as to the proceedings 
before the arbitrator and they are the 
subject of a decision by the trial Court, 
it cannot be suggested that thoro has 
boen any irregularity committed by the 
Court in exorcise of its jurisdiction. Such 
objection, therefore, cannot properly be 
raised again in revision. But, whon the 
appellant challenges the proceedings of 
the Court itself, and attacks a reference 
made by the Court to the arbitrator, it 
is not meroly a question of a wrong 
decision by the Court, but may be one 
of irregularity or illegality committed 
by it in the exorcise of it3 jurisdiction. 
The learned counsol has relied on the 
case of Ajudhia v. Badarul (12), where 
a learned Judgo of this Court did observo 
that the objection to the validity 
of the reference ought to bo raised 
under para. 15, Sch. 2, of the Code. 
But in tho case of Kanhayalal v. 
Jagannath (13), dooided by a Bench, of 
which the same learned Judgo was a 
momber, it was remarked that tho objec¬ 
tion to the validity of tho reference 
was not an objection within the moan¬ 
ing of para. 15 and bad no finality 
attached to it. With this last observa¬ 
tion wo agree. The objection is not as 
to tho validity of tho award only, but 
as to the illegality of tho arbitration." 
What ho holds in the above quotation is: 

(i) All deoisions on objections ooming 

(10) [1914J 20 O. L. J. 218=20 1. 0. 275=19 

C W N 84 ' 

(11) A. I.R.1920 All. 238=48 All. 239. 

(12) [1917] 89 All. 489=19 I. C. 857=15 A. L. 

J. 427. 

(13) A. I. R. 1921 All. 1G=43 All. 305. 
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under para. 15 are final and not open to 
revision on the ground of jurisdiction 
under para. 16. 

(ii) An objection to the validity of the 
reference is not an objection within the 
meaning of para. 15. 

(iii) Hence a deoision on such objection 
is not final. 

(iv) Objections to tho proceedings 
before the arbitrator as distinct from and 
as opposed to the proceedings before the 
Court come under para. 15. 

The additional idea contributed by 
Sulaiman, J., is that para. 15 covers only 
objections to the proceedings before the 
arbitrator and not the objections to the 
proceedings before the Court. This idea 
is very important in the construction of 
the first two clauses and the last gene¬ 
ral clause of para. 15 (c). This additional 
idea of Sulaiman, J. is also supported by 
Tyahji, J. in D. Vijaya v. Venkatasuhtarao 

(14) , where he ob33rve3. “ The two de¬ 
cisions, viz, Raja Narain v. Chodharain 

(15) and Ghulam v. Muhamad (7), 
can bo partially reconciled, if Ghulam 
v. Muhamad (7) is taken as decid¬ 
ing that tho matter, on which the deci¬ 
sion of the Court making the reference 
is final (providod it upholds the award), 
must be conneotod with the proceodiDgs 
before the arbitrator : see paras 14 and 
15." To sum up, the reasons advanced 
for tho conclusion that appeal lies when 
tho reference is invalid, in all the above 
view 0 , are : 

(а) para. 16 depouds for its operation 
on para 15; 

(б) para. 15 assumes a valid reference 
and only contemplates cases whore pro¬ 
priety of tho award on the basis of a 
valid reforonoe is in question ; 

(c) para. 15 applies to objections 
to the proceedings bofore the arbitrator 
and not to objections to tho proceedings 
before the Court ; 

\d) para. 16 dopends for its operation 
on a valid reference under para. 1 as the 
want of jurisdiction at the start con¬ 
tinues oven if the Court disposos of 
objootions to tho award and purports to 
act under para 16. 

6. As regards (a) : it has alroady been 
shown that it is supported by T. Wang 
v. Sona (8), ond that, what is meant there¬ 
by, is that tho refusal to sot aside the 

(14) (101GJ 89 Mad. 858=32 1.0. 88l=» M ‘ 

L. J - 46S - n ' 

(15) [1991) 13 All. 8J0=19 I. A. 55 (P. 0.),' 
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award referred to in para. 16, in order the application for the setting aside, on 
to V63fc the Court with jurisdiction to a ground urged but not covered by 
proceed to pronounce judgment, accord* para. 15, must necessarily he outsido 
ing to the award, must be one under para. 15. Refusal of an application to 
para. 15, and if a refusal to set aside the sot aside required by para. 10 can, 
award does not so come under para 15, then, very well ho apart from para. 15. 
then the Court has no jurisdiction to Tho words of Cl. 2, para. 10 (1), viz. 
take action under para 16 and if the “where no application is mado to sot 
Court purports to take one, appeal will aside tho award or the Court refused 
lie from tho resultant judgmont and such application,” are goneral enough to 
decree, even though they aro in terms of include such case of refusal under in* 
the award. None disputes, or catf dis* herent powers. Under those circurn* 
pute, the correctness of tho proposition stances, tho total absence of any specific 
that, on a refusal to set aside the award reference to para. 15, in the said second 
under para. 15, tho Court can, under clauso, that is to say, tho non-montion, 
para. 16, prooeed to give judgment and in that clause of words like, "under 
decree in terms of tho award which para. 15," or, in mamier aforesaid, which 
decree is unappealable under para. 16 (2). are to lie found in respect of the first 
Bub it is difficult to understand why tho clause, is very significant. It shows 
refusal is to he restricted only to refusal clearly that tho general expression of 
under para 15. It is not the case that tho said clauso must carry its ordinary 
refusal can only take place under para 15. and plain meaning, and must include 
As hold by Mukorji, J., in Seth v. Mamuji refusals not only under para. 15—it may 
(3), the Court has an inherent jurisdiction bo noted hero that technically the 
to eot aside an award apart from para. 15. rofusal of the application to sot aside 
If it lias such a jurisdiction, it has takes place undor para. 16 and not under 
equally one to refuse to set aside. Setting para. 15 which is only concerned with 
aside an award, that is, granting an sotting aside the award—but also under 
application for tho same, undor the inherent powers. This moans that 
inherent powers, can only take place on para. 16 is not controlled by para. 15. In 
a ground not mentioned in para. 15. So this way this proposition (a) cannot ho 
also refusal to set aside, that is, refusing accepted as correct. 

{To be continued) 
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But even the sages of antiquity sa\ 
tho impossibility of rigidly makin 
this rule universal and had to mak 
some margin in the application c 
dharma which, to modernize tho phrasi 
wa, to allow law" to differentiate itso 
from dharma. Every act of ours affocl 

another and it is only a case of dogre 

tangibility, or nearness or romotenoss i 
Point of placo and time. But as thor 
* S a Gradation in tho practical dharm 
or law so what may bo roprehensibl 
om the point 0 f dharma may ho poi 
tuHsiblo from the point of “Jaw.” Tin 


ovory act is viewed from the communal 
(samajika) point and it is determined 
whether it amounts to an offence, and 
if so what its magnitude is (and from a 
point of Dharma it would he a sin). Even 
the Ponal Code distinguishes between 
murder and homicido, though from tho 
point of injury dono to socioty with tho 
removing of tho killed from its midst 
it rnakos no difference. It is in this 
that tho discretion of tho sovereign or 
his deputies was called into play and 
it was not arbitrary and was hound by 
all tho rulos of Dharma. It took into- 
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account the nature of the person, place, 
time, gain or loss, caste, condition, sex, age, 
knowledge, habit, and all such things. 
A king had to be careful not to let his 
"‘rod’’ (danda) fall on the innocent or 
desist from letting it fall on tho guilty 
on pain of infamy in this world and 
horrors of hell in the noxt. There is all 
the difference in tho world between a 
mentality that thinks an act ends with 
tho moment and another that believes its 
effect follows one even on death. The 
punishment a king had to inflict was 
often terrible it was supposed to cure 
the sin and yet ho had to do it merci¬ 
lessly in tho interests of justice and order. 
Many a king has felt his own person 
loathsome to himself because he had 
to banish all mercy, tender feelings, and 
human instincts from his heart. It is 
one thing when law is practically the 
monopoly of judges and lawyers, and 
another, when every man knows law and 
can condemn the act of the king as un¬ 
just. The king was the instrument of 
dharma and often had to slay the 
culprit with his own hand and not to 
leave the task to the "common ex- 
cutioner” as an English judge does. The 
conviction of duty and dharma had to 
be so strong in him to exorcise the 
spectre of the slain from haunting his 
dreams and wakeful conditions. Boside3 
ho was not by naturo blood-thirsty or 
bestial but was a fine product of nobility, 
goodness, culture, chivalry, and heroism. 
He was enthroned in tho hearts of the 
pooplo as an embodiment of godhead and 
was not a salaried judge holding office 
under good behaviour or will. He livod 
for tho peoplo, exposed hirasolf to 
danger to keep them from harm, and 
servod thorn as all their relations would 
to the extent Dharma permitted. Tho 
Indian mind is peculiar and is as hard at 
times as soft in general—hard at the rigid 
call of duty and soft at tho tender 
dictates of genorosity. It presents a 
strange contrast with tho West now 
and in the ages past as woll, e. g. Runa 
killed Ravana for tho torriblo wrong ho 
had roceivod at his hands,and.yet,beforo 
bis body grow cold, persuaded his unwill¬ 
ing brother to perform his obsequies; 
but Aohille3 would nob spare indignity 
to tho body of Hector who had dono him 
no personal wrong (and whose only fault 
was to have killed Patrocle3, Achillos’s 
friend, who opposed him on tho open 


field) though he begged and implored 
him before and after he fell to show it 
the consideration due to a warrior 
prince. 

Yes, it was the duty of tho king to 
administer justice. “ Attaining to the 
idea of perfect justice ’* is impossible to 
the eye of our learned writer (for being 
conversant with the tendencies of the 
English common law he would like “ to 
aim at practical good rather than 
theoretical perfection ”—though what is 
but “ theory ” to-day may be “ practical ” 
to-morrow and what is " perfect ” now 
bo but " good ’’ then), and if that is so it is 
because of the " administration ” and 
reign of law " and not of Dharma. Law 
has got itself differentiated from 
morality according to the Western jurists 
(the former being nomology and the 
latter ethics), and an equity judge said 
that the devil itself doth not know the 
conscience of man. But Dharma is differ¬ 
ent and was practis3d for age3 long, 
cheerfully and not out of compulsion, to 
be pleased rather than to please, in a 
society where godliness reigns supreme 
and to keep it as the watchword was 
nob impossible. There was one class of 
persons living, and they wore the very 
embodiment of Dharma in person and 
action, and, as tho order went on des¬ 
cending Dharma became less and loss 
rigid bub more and more practical. 
There was also the inner standard m 
addition to tho external, and self-restraint 
in addition to restraint from without. 
From a point of adjective law, there was 
divine evidence in addition to tho human 
one, the former consisting of various 
forms of ordeal and the latter of doou 
ments, possession, and witnesses. In o 
absonco of human ovidonce one oou a 
be asked, if tho issue was sufficiently 

grave, to prove by ordeal, and unless 

was foolhardy (snob characters i 
wore few in thoso days) the very notion 
of it struck tho offending (or defaulting; 
person dosp with fear, not so muc 
tho pain tho ordoal might causo ) 
tho divino wrath that would surely o\ 
tako him and his family even if ho cou 1 
oomo out successful in it. Tho prmcip 
was that an innocent mind is the 8 0n °* 
ator of a will-power that makes 10 
body impervious oven to dostruo iv 
olomonts, the oxtornal ciroumstanoo 
contributing to danger being of course 
prevented. In addition tho kith a <• 
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kin of the defendant (or accused), who 
might know the reality of the matter, 
would, in case of his false persistence, 
persuade him co yield and not be stub* 
born and bring tho divine vougoance on 
them all. It could be conceded that 
there were no ideal king3 at all time-* 
(even as all judges are not equally con* 
scientious) but yot the justice they 
administered was not so imperfect as 
our learned writer characterizes. Shastras 
lay down that a king who is unaidod, 
dull, of intellect uncultivated, and 
attached to sensual pleasures, cannot 
wield the rod of justice according to 
" law ” ( ni/aija) but it requires one, who is 
pure, truthful, wise, and well assisted, 
and follows Shastras, 'to be competent 
to do so. 

Well, those who assisted the king in 
tho administration of justico wore his 
judge, his ministers, his purohita, some 
Brahmans, and assessors. Ho had to 
follow Dharma3hastra particularly divest¬ 
ing himself of anger and avarice, and 
no consideration of utility or state¬ 
craft could interpose. There wa3 the 
general ' law ” of the land, and also con* 
vontional, customary, communal, and 
local laws, and also any bylaws made 
in accordance with Dharmashastra. When 
fresh territories wore added to his 
kingdom by conquest or otherwise ho 
had to respect even those special laws 
prevailing thore, and, though tho lino of 
kings might chango, the laws would ever 
remain tho same. He wa3 no maker of 
“ law," but tho “ law ” made him. Law 
sat above him and ho had to loyally 
worship it. The second eighth part of 
tho day was the time for attending to 
judicial trials, and the shortness of time 
reserved for it may not strike one that 
justico was nominal, summary, or some¬ 
thing of tho sort ; for, considering tho 
harmony in which people lived, and tho 
settlement of tho disputes by the people 
thomsolvos, litigation itsolf was not much 
and complaints (or plaints) to tho king 
wore very few. It was tho cool and the 
pleasant part of tho day, when all tho 
sloth duo to sloop had completely gono 
and tho spirit onlivenod by attending 
to romittancos and disbursements in 
tho tinancial chambor during tho 
first oigth, part of the day. Thoro 
could bo no excitement duo to hunger 
and thirst, apathy duo to fatiquo, 
and lethargy duo to meal aud drink* 
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ing. He was the prekshaka (looker-on) 
or president and was advised by tho 
judgo as to decision ; i. o., tho judgo 
decided aud the king gave his authority 
to it. 

The qualifications of tho king’s assist¬ 
ants wore these: a man of noblo birth, 
(for heredity is superior to acquisition) 
who was well known for solf*contiol, 
active habits, impartiality, firmness and 
devotion to duty, was selected for tho 
judge’s place, aud being free from anger 
and, causing no agitation in o.hor s 
minds, he discharged his duty keeping in 
view tho fear of tho next world. If the 
king attondod ho did but advise him as 
to decision, and in tho absence of tho 
king he presided himself and decided for 
the king. Learned persons born of 
illustrious families who were unrufiled 
and pure of heart and actions were made 
ministers. Tho Brahmans were “ advo¬ 
cates ’’ of the cause, and there was one 
set of thorn attending the Court at the 
instance of the king, and one or one set 
(there was no limitation of number) 
brought by each of tho parties. All 
of thorn wore sheer advocates with this 
difference, that those brought by the 
parties advocated tho justness of their 
respective client’s cause while those 
attending the Court at the king's instance 
assumed a medium aspect in discussing 
tho points at issue and the law relating 
to it. If either or both of tho parties 
did not bring their " advocates, there 
were of course the Court advocates (i. o. 
those attending tho Court at tho instance 
of tho king) and the case did not go 
unadvocatod at all. To those whom he 
would ask to attend tho Court tho king 
extended gifts, honour, and good treat¬ 
ments and those brought by tho parties 
could oxpoct a "fee” (dakshina) of a 
cortain fraction of tho decretal amount 
or tho interest at stake and it was of 
course borne by the parties thomselves. 
Tho task of them all ended with advo¬ 
cacy " and it was a Shastraic rule that 
either one should desist from attouding 
a Court of trial or attending it should 
speak consistently on pain of sin for 
silence or improper talk. This hold 
hack tho unqualified and oven tjio quali¬ 
fied thought twice before they accepted 
tho responsibility. Tho task of compell¬ 
ing or proventing the king to take, or 
refrain from, a particular course rested 
with the assessors who wero also usually 
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Biahraans. So tho advocates interested 
in the success of their party had to 
convince the assessors as to the justness 
of that party s cause. The assessors, 
again, were not chance people and none 
but such as had traditional learning and 
study, wore proficient in the science of 
dharma, always firm to truth-speaking, 
and impartial to friends and foes, were 
chosen for the purpose. They were 
three, five, or seven according as the 
circumstances permitted or demanded, 
and when nocessary a few merchants, and 
oven goldsmiths who had the credit of 
character, antecedents, age, wealth, and 
non-jealousy woro made additional 
assessors. The present day notions and 
conditions of a purohita may he dis* 
appointing, but formorly ho was one who 
would look after tho prosperity of his 
clientele and ward off any calamity 
that might threaton them. About the 
kings person his position was one of 
heavy responsibility inasmuch as the 
king after conferring with his ministers 
jointly and severally on all matters of 
stato had to consult him (and be able to 
gi\e the right advice) to decido the final 
course. Ho was proficient in all the 
worldly sciencos relating to tho welfaie 
of tho people and also in occult ones, 
and wa", so to speak, the advisor final to 
the king (on pain of suffering for all the 
wrong acts of the king if he would not 
guide him aright). Thus was the Court, 
constituted (and rt was a regular assem¬ 
bly of persons who had all the fear of 
the next world glaring in the face) and 
so the work was done, and yet could it 
be said that no justice was done whon 
every momber was anxious that the 
party shall not lose even a shell unjustly 
or as much as a hair on his head injured ? 

Whatever bo the nature of tho 
cause, civil, tortial, or oriminal, neither 
the king nor his officers took tho initia¬ 
tive, but fully confided in the people 
thomsolvo3 to honestly do the noodod 
justice in the matter. Tho party himself 
could be trusted to do justice to tho 
aggrieved party and failing it (as was in 
exceptional cases) tho latter could com¬ 
plain to the popular Courts, viz. (1) tho 
family Courts, (2) tho community Courts, 
(-0 the congregation Courts, and (4) tho 
villago (or the township) Courts in tho 
order of higher gradation. In civil 
matters the dues had to be paid or the 
status quo ante restored and in tortial 


and criminal onos the loss of the 
aggrieved party had to be made good 
and the wrongdoor required to undergo 
punishment for committing injury. Fail¬ 
ing the party and tho popular Courts to 
do justice there was the king’s Court as 
the last resort, and the weapon (sanc¬ 
tion) of the popular Courts was excom¬ 
munication while to fine or inflict other 
corporal punishment rested with the 
king. In criminal matters the offender 
had the choice of self-punishment and 
reforming himself and failing it the king’s 
rod fell on him mercilessly. Yet in no 
case the principle “ the wiper ought 
to be wiped out of the earth ” or the 
retributive principle of life for life or 
limb for limb was pursued at the outset 
or a9 tho only best way. Even “ wipers " 
had their legitimate right to live in the 
world, and if they prove mischievous it 
is in the majority of cases you give them 
cause of alarm and they employ their 
natural weapon in self-defence. Mens 
rea was not the sole test of criminality, 
hut went to determine the magnitude of 
the offence. It may often he a fleeting 
condition or fit, and writers of repute 
admit that under its influence men of 
high learning and station often kick a 
door because it does not readily respond 
to them, and so on. Such acts might 
produce any mischief uncalculated and 
yet their authors are not the defective 
whom society expects to como to its 
level at their peril. A congenital or 
habitual defect is one thing and a fleeting 
passion another and in such exceptional 
cases remedy and reform ought to bo the 
rulo and not retribution. This was 
exactly tho case with the standard of 
life lived by the Hindus. They ondured 
any amount of torture and persecuted 
thomsolve3 to cultivate, foster, and pro¬ 
mote a force that would constrain them 
in the path of virtuo and godliness, and 
if thoy committed a wrong it was under 
some such floeting fit of passion from 
which no mortal is froo, and thoy woro 
tho first to regret too and make repara¬ 
tion. Tho judgos were not immuno to 
punishment, and while thoy were punished 
heavily for any act of injustice actuated 
by bias, proposso^sion. or fear they 
habitually punished thorasolvos (per¬ 
formed prayaschitta) for any unmeant or 
unconscious wrong in giving decisions. 
Thus ” that august tribunal (tho poople) ’ 
were tbo " king’s functionaries" and sat 
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in judgment on the conduct of all, or 
themselves formed the Courts without 
the necessity of the public or the kiug’s 
functionaries strictly so called. 

The procedure adopted do03 also throw 
a flood of light ou the topic of how 
always the best justice was administered. 

A plaintilT (or complainant) could appear 
in person before the Court aud state his 
case even in the king's presence. There 
were two statements, the preliminary 
statement and the final statement—the 
first to convince the Court of a prima 
facie case, and tho socond giving all tho 
necessary particulars relating to it. In 
order to provent awe and confusion 
natural to such a presence, gentle and 
encouraging words were givou and his 
statement taken down—ofton olioitod 
bit by bit—and hU words and demeanour 
too well marked. The Court being satis¬ 
fied that the subject-matter, the cause 
of action, and tho parties were all right, 
notice (verbal or written or consisting of 
the royal seal) was sont to the other party. 
As a rulo the defendant (or accused) 
had to appear in person aud state his 
defenco, but there ware legitimate ex¬ 
ceptions. The presence of the disease- 
stricken, infants, old men, men under 
difficulty, misfortune, trammels of duty, 
or distress, those whose affairs would 
seriously suffer, tho afflicted, those 
engaged on king’s orrand or in festivi¬ 
ties, tho intoxicated, mad men, idiots, 
and servants, was not insisted upon 
though under exceptional circumstances 
even their presence was contrived with¬ 
out any harm or trouble to them or 
thoir masters, dependants, or affairs. 
Women wore exempted, but the rule ap¬ 
plied only to such as had no attendants 
about them, wore young, of noble family 
whether young or old, were expecting 
confinement, had high qualities though 
of any casto, and woro girls, while 
women on whom tho family depended, 
who wore profligates, prostitutes, bad 
no family honour to boast of, and tho 
fallen could bo called. Those (men or 
women) who could not or need not ap¬ 
pear in •person were allowed to send 
agents, but thoy had to abide by their 
success or failure in the prosecution of 

the case. Those who could appoar but 
would no„, could bo arrested and oven 
in doing so there woro strict rulos not 
to causo irreparable damage to the 
party, o. g. one who wa 3 about to 
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marry could not be arrested, a tiller at 
tho timo of sowing, a cowherd while 
grazing his cattle, a soldior in a camp 
and so on. 

The defendant being thus present 
or represented in the Court, the plaintiff 
(or complainant) was asked to make the 
linal statement in bis presence. It is 
one thiDg to complain against a person 
in bis absence but another to do so in 
his actual presence. Should it differ 
from the preliminary statement in res¬ 
pect of subject-matter or causo of action, 
the case at once fell through and he was 
treated as a bad litigant. The final 
statement bad to contain all tho parti¬ 
culars, viz. the year, the month, the 
fortnight, the day, the hour, the place, 
tho casto, the name, the amount, the 
number, the forbearance if any 
exercised by him and tho reason 
therefor, any loss or pain ho had 
endured, and so on, and therein any¬ 
thing unusual, uudetrimental, meaning¬ 
less, useless, unproveable or impossible 
was i ejected, hirst a draft was made 
and after the necessary additions and 
deletions to make it full and exact 
it was transferred to paper and read out 
to tho defendant, who had then to state 
his defonce which was also drafted and 
takon down. Tho defenco had to 
traverse tho whole plaint and not a part 
of it or go more than it, and he ‘valid, 
plain, consistent, and unequivocal. Tho 
words had all to bo of common use, 
compounds easily reducible, construc¬ 
tions not involved, and sentences full 
and unelliptical. According to the 
natut o of it, the defenco wa 3 of four 
kinds. (l) admission (or confession), (2) 
denial (3) special plea, and (4) res 
judicata. In its manner it had to he 
froo from doubt, relovanb, relate to no 
different cause of action, ho indis- 
crepant, reasonable, and contain no 
innuendo or require no explanation. No 
joinder of different causes of action or 
parties was allowed save in exceptional 
cases^ Tho defenco being taken down 
tho Court conforrod together and deter¬ 
mined on whom tho onus of proof lay 
and, callod upon him to produce tho 
evidence, and if it succeeded he suc¬ 
ceeded and if it failed lie failod. Thus 
tho trial .consisted of three stages ■ (I) 
tiro plaint (or complaint), (2) tho de¬ 
fence, (3) tho evidence, and (4) tho deci¬ 
sion, and between (2) and (3) there came 
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the determination of the onus of proof 
and after (4) the enforcement of the 
decree by tho Court itself. The advan¬ 
tages of the system are obvious inasmuch 
as there were no intermediatories between 
the party and the Court in preparing 
the plaint (or complaint) etc., and the 
evils due to stirring litigation, toutism, 
professionalism, etc., were effectively 
avoided. 

There were tho general rules and some 
of tho special rules may bo summarized 
thus : when one had been sued (or com¬ 
plained against) by another, he could 
not bring a counter-suit- or charge 
against the plaintiff (or complainant) for 
the obvious reason that it would em¬ 
barrass him, and if heihad really an ac¬ 
tion ha could bring it after the first 
had bean heard and decided. But in 
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case it was a quarrel, assault, or tho 
like a counter chargo was allowed for 
that would help to decide whose fault 
it was and what the punishment ought 
to be. Again a third party could not 
sue one who was already a defendant 
(or accused) in a case but had to wait 
(except when it would prejudice his case) 
till that was decided. The preliminary 
and final statements should not'asa rule 
differ in material points though in civil 
actions any error of expression was ex¬ 
cused while in criminal ones the party 
not only lost his case forthwith but was 
punished as a false accuser. Was this in 
any way behind the present law which 
assumes the innocence of the accused 
till the contrary is proved and in faot did 
it not go further and punish the false 
accuser suo motu ? 
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The Indian Bar Councils Act by 

Mr. P. Krishna Nair, Bar. at. Law and 
Mr. P. Hari Iiao, Vakil , High Court, 
Madras and published by tho Madras 
Law Times Office, Madras. 1927 Edi¬ 
tion—Over pp. 120, Price Rs. 3-8-0. 

A commentary on the Act which is tho 
first of its kind in India is wolcome in 
the present state of the Bar in India. 
Though tho powers of tho Bar Council 
are not very wido still, as a first attempt 
towards making the profession freo to 
govern its own domestic affairs, it ought 
to bo worked. We are, however, afraid 
whether this littlo freedom is going to 
bo allowed sinco w’o find that there is no 
Notification yet published by the Govern¬ 
ment of India that will onable tho Act 
to bo worked. 

The . Detection of forgery or A 
Study in Handwriting by Messrs. P. 
Ramanallut Aiyar and N. S. Ranqa - 
natha Aiyar, Trichinopoly. 1927 Edition 
“Over pp. 200—Price Rs. 6/- 


As an original treatise tho work under 
review cannot claim much merit. But 
as tho authors have frankly stated "almost 
all available works on the subject have 
been consulted and referred to”. Even a 
cursory reading of the book will convince 
the reader that within the short'compass 
of a littlo over 200 pages a vast mass of 
much that is useful in every available 
work on the subject, is compressed. Tho 
foreword by Mr. J. C. Adam, Bar. at. Law 
and Public Prosecutor, High Court of 
Judicature at Madras is, both, interesting 
and instructive. It is a matter of com¬ 
mon knowledge among tho members of 
tho logal profession that nine out of ten 
lawyers are unable to distinguish bet¬ 
ween a genuino and spurious oxpert. The 
authors have treated the subject of for¬ 
gery in type-written documents in a 
special chaptor and anothor chapter is 
dovotod to finger prints. It is indeed 
difficult to name another work of the same 
kind wherein all available moterial is 
fully utilised. 
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Indian Legislation—1927 Acts : 

Second and Third Quarters. 


Act 5 or L927 : The Indian Finance 

Act, 1927. 

This is tho usual finance Act fixing for 
the year duty on salt, postal ratos, tariffs, 
stamp duties, income-tax and super-tax 
and other fiscal matters. Lawyers are 
specially interested in S. 5 of this Act 
which makes some important amend¬ 
ments in tho Indian Stamp Act, 1899 
with effect from tho 1st July 1927. It is 
under this provision that tho stamp duty 
on choquos and bills-of-oxchango, payable 
on demand, is abolished with effect from 
1st July 1927. 

Act G of 1927 : The Madras Salt 
(Amendment) Act, 1927. 

This Act makes a small amendment in 
S. 47, Madras Salt Act, 1889, enabling 
the Central Board of Revenue to fix tho 
porcontago of duty leviable in respect of 
tho charges payable towards tho cost of 
tho preventive establishment. 

Act 7 of 1927 : The Provident Fonds 
(Amendment) Act, 1927. 

Section 2, Cl. (d), Provident Funds Act 
19, 1925, defined tho words "Govern¬ 
ment Provident Fund” as a provident 
fund othor than a railway provident 
fund, constituted by tho authority of tho 
Government for any class or classos of its 
employees or toachors in educational in¬ 
stitutions. This definition, while it gavo 
tho bonefit of tho Act to teachers in 
educational institutions, exoludod from 
such benefits persons othor than toachors 
employed in educational institutions or 
by bodies ongaged in educational work. 
.This amending Act confers upon all “per¬ 
sona employed in educational institu¬ 
tion! or employed by bodies existing 
sololy for educational purposes" the bene¬ 
fits of tho Act. 
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Act 8 of 1927 : The Sea Customs 
(Amendment) Act, 1927. 

This provides for abatement of duty 
in respect of certain classes of deterio¬ 
rated goods. 

Act 9 of 1927 : The Indian Limita¬ 
tion (Second Amendment) 

Act, 1927. 

This amending Act, which comos into 
force on the 1st of January 1928, effects a 
very important alteration in tho law of 
limitation. Section 2 of this amending 
Act is as follows : 

Amendment of Art. 182, Sen. l, 
Act, 9, 1908. 

In tho Third Division of the First Schedule 
to the Indian Limitation Act, 1908, in Art. 182- 

fa) in Cl. 5 of tho entry in the third column, 
for tho word "applying” tho words “tho final’ 
order passed on an application made” shall be 
substituted ; and 

(b) for Cl. G ot the same entry tho following 
shall be substituted, namely: 

G. (in respect of any amount, recovered by exe¬ 
cution of the decree or order, which tho decree- 
holder has been direoted to refund by a decree 
passed in a suit for such refund) tho date of 
such last-mentioned docreo or, in tho case of an 
appeal therefrom, tho date of tho final decree of 
tho appellate Court or of tho withdrawal of tho 
appeal. 

Thoro has boon a good crop of litiga¬ 
tion and case-law by reason of titno 
hoing saved by tho making of an appli¬ 
cation irrespective of tho question whe¬ 
ther tho application was duly prosecuted 
or not. Tho Oivil Justice Committoo in 
para. 4, Chap. 30 of their roporfc, said, 
at p. 403 as follows : This, however, 
does not seem to us to bo a sufficient 
reason for maintaining a vory cumbrous 
procedure of Art. 182. If, however, the 
article is to continue a3 it is and inter- 
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mediate petitions are still to be required, 
we think that the period of three years 
should begin not from the date of the 
last application, but from the date of the 
last order on such a provious application. 
Opinion is practically unanimous on the 
latter point.” We are sure that this 
amendment will make decree-holders 
more active and will reduce to a con¬ 
siderable extent the work of our civil 
Courts in the execution department. In 
view of the amendment of Cl. 5, the 
present Cl. 6 becomes redundant. The 
legislature has, therefore, omitted Cl. 6, 
which makes the date of issue of the 
notice as tho starting paint and in its 
place a new Cl. 6 is introduced. 

Act 10 of 1927: Repealing and 
Amending Act 1927. 

This repealing and amending aot make 3 
several formal amendments to various 
Aots to give effect to subsequent legis¬ 
lation and to incorporate proper verbal 
changes in view of legislation bearing 
upon the subject-matter of tho respec¬ 
tive statutes. Most of tho changes now 
made are due to the constitution of the 
Royal Air Force. Some amendments 
are necessitated by tho constitution of 
new High Courts and the issue of Govern¬ 
ment notifications under enabling Acts. 

From the lawyer’s point of view a very 
important amendment is effected by the 
amendment of the Transfer of Property 
Amendment Act 1926. Aot 27, 1926. The 
repealing and amending Act provides as 
follows: In S. 2, in tho definition of tho 
word ‘attested’, after the word ’ixnans’ 
the words 'and 9hall be deemed always 
to have meant’ shall be inserted.” By 
this amendment retrospective offeot is 
given to Aot 27, 1926. Our readers 

may recolleot that Act 27, 1926, whioh 
came into force on the 25th March 
1926 defined the word "attested" and 
amended S. 3 by incorporating the defi¬ 
nition of tho word "attested.” This Aot 
was passed to nullify the effoot of the 
Privy Council decision in Samu Father 
v. Abdul Kader, I. Tj. R. 35 Madras 607. 
The question whether Act 27, 1926, is 
retrospective in its operation under the 
beneficial rule enacted in respoot of 
instruments oxeouted prior to 25th 
March 1926 was naturally a moot point 
that was bound to come up for docision. 
The Allahabad High Court had to con¬ 
sider this question in Qirja Nandan 
Kalxoar v. Ilanuman Das Marivari and a 
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Full Benoh of five learned Judges was 
constituted to determine the question, 
The decision of the Full Benoh is re¬ 
ported in I. L. R. 49 Allahabad, at p. 25 
and in A. /. R. 1927 Allahabad, p. 1. 
Three learned Judges took the view that 
the Act was not retrospective in opera¬ 
tion, and the other two learned Judges 
oame to the*opposite conclusion. The 
legislature, therefore, did well in losing 
no time to put the matter beyond doubt 
by enaoting that the Act has retrospective 
operation. In view of the majority of 
the Fuii Bench taking the contrary view 
the matter has been rightly dealt with 
by the legislature. 

Act 11 of 1927: The Insolvency 
(Amendment) Act, 1927. 

Section 10, Provincial Insolvency 
Act 5, 1920, provided in sub-01. 2 a 
penalty for a debtor not apply¬ 
ing for his discharge after adjudication 
or, having applied, not prosecuting his 
application, by enacting that he shall not 
be entitled to present an insolvency peti¬ 
tion subsequent to suoh failure without 
leave of the Court. The Presidency 
Towns Insolvency Act, 1909, did not 
contain a similar provision. The amend¬ 
ing Aot amends S. 14, Act 3, 1909, 
by incorporating therein a provision 
similar to S. 10, Act 5, 1920. The 

amending Act provides for certain other 
consequential amendments bringing the 
Presidency Towns Insolvency Act into 
lino with tho Provincial Insolvency Aot 
in this matter. * Default made in insol¬ 
vency proceedings under either of the 
two Aots will be a bar to a fresh applica¬ 
tion for adjudication under the other 
Aot. 

Aot 12 of 1927 : The Repealing 

Act, 1927. 

This is a formal piece of legislation to 
give ofToot to the several repealing pro¬ 
visions onaoted from time to time undor 
various Aots. There is nothing of prac¬ 
tical interest to tho lawyer. 

Act 13 of 1927 : The Indian Bar 

Councils (Amendment) Aot, 1927. 

The amendment of 3. 8, Act 

38, 1926, provides for tho determina¬ 

tion of questions of seniority among 
advocates. It is now laid down that 
entries in tho roll shall be made in the 
order of seniority, and suoh seniority 

shall be doterminod as follows, namely : 

(a) AU suoh pjr«ona ai ara referral to in 
01. (a) aub-S. (3), shall bo ontoro! first la tho 
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order in which Ihey wore respectively entitled 
to seniority inter se immediately beforo the date 
on which the seotion comes into force in respect 
of the High Court; and 

(b) The soniority of any other person admitted 
to be an advocate of the High Court under this 
Act after that date shall be determined by the 
date of his admission or, if he is a barrister, by 
the date of his admission or the date on which 
he was called to the Bar, whichever dato is 
earlier: 

Provided that, for the purpose of Cl. (b), tho 
seniority of a person who, before bis admission 
to be an advocate, was entitled as of right to 
practise in another High Court, shall be detor* 
mined by the date on which he became so 
entitled. 

The proviso to S. 2 of tho amending 
Act gives to the Advocate General the 
right of pre-audience over all other 
advocates and to King’s CoudsoI tho 
right of pre-audience over all advocates 
except the Advocate-General. 

Seotion 9, euh-S. (1) is amended by the 
addition of the words “ or to prescribe 
the conditions under which suoh persons 
shall be entitled to practise or plead ” 
after the words “ any such application ” at 
the end of the suh'section. This amend¬ 
ment loaves unaffected the powers of tho 
High Courts of Caloutta and Bombay, 
not only to prescribe the qualifications 
to be possessed by the persons applying 
to practise in those High Courts respec¬ 
tively in the oxorciae of their original 
jurisdiction or the powers of the said 
High Courts to grant or refuse, as they 
think fit, any such application, but also 
expressly recognizes their right to pres¬ 
cribe tho conditions nndor which such 
persons shall be entitled to practise or 
plead. This amendment would virtu¬ 
ally perpetuate tho system of dual 
agonoy that now obtains in tho said two 
nigh Courts as far as original side work 
is concerned. 

Act 14 op 1927 : Tiie Indian Mer¬ 
chant Shipping (Amendment) 

Act, 1927. 

This amonding Act is intended to pro¬ 
vide for cortain matters relating to pil¬ 
grim traffic. Shipping companies aro 
put undor cortain restrictions in tho 
matter of the conveyance of pilgrims 
and provision is inado to soouro reason¬ 
able comfort and convenience to pil¬ 
grims, 1 rovision is also mado for tho 
appointment of pilgrim officora for tho 
protection of pilgrims. This Act is 
apparently intended to givo adoquato 
protection facilities to Ilaj pilgrims. 
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Act 15 of 1927 : The Indian Divorce 
(Amendment) Act, 1927. 

In tho Indian Divorce Act 4, 18G9, 
a new seotion is added as S. 17-A, which 
enables the Governor-General in Coun¬ 
cil to appoint for oach High Court of 
Judicature established by Letters Patent 
an officer who shall have the like right 
of showing cause why a decreo for the 
dissolution of marriage should not he 
made absolute or should not bo con¬ 
firmed, as tho case may be, a9 is exercis¬ 
able in England by the King’s Proctor. 
Tho section further enables tho Governor- 
General in Council to mako rules regu¬ 
lating tho manner in which the right 
shall be exorcised and all matters in¬ 
cidental to, or consequential on, such 
exerciso. 

Act 16 of 1927: The Indian 
Forest Act, 1927. 

This is an Act to consolidate tho law 
relating to forests, the transit of forest 
produce and the duty leviable on timber 
and other forest produce. Chapter 1 
contains tho definition section and somo 
other formal masters. Chapter 2 con¬ 
tains provisions relating to reservo for¬ 
ests and lays down the powers and 
duties of forest setthment officers. 
Tho same chapter contains provisions 
relating to the rights of the public and 
provisions relating to tho adjudication 
of claims by tho forest settlement 
officer and of appeals from such orders. 
Certain forest offences are defined and 
the penalties are provided. Chapter 3 
relates to village forests. Chapter 4 
relates to protected forosts. Chapter 
5 provides for control over forest and 
lands not being tho property of the 
Government. Chapters 6, 7 and 8 relate 
to the duty on timber and other forest 
produce, and their control in transit and 
tho collection of drift and stranded 
timbor. Chapter 9 is exclusively devoted 
to penalties and procedure in respect of 
offoucos under tho Act. The remaining 
four chapters in the Act contain provi¬ 
sions relating to cattle tresspass, forest 
officers, rule-making powers of tho Local 
Government and other miscellaneous 
mattors. This being a consolidating 
cnactmont the schedule shows that all 
tho previous onactmonts aro repealed. 
The Indian Forost Aot, Act 7, 1878, 

having boen in force so long and there 
having been as many as six amending 
Acts prior to the present consolidation 
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it may be neceS3ary for legal practitioners 
who may havo to deal with forest ques¬ 
tions to make a careful study of this Act. 

Act 17 of 1927 : The Indian Light¬ 
house Act, 1927. 

This is an Act to consolidate and 
amend the law relating to tho provision, 
maintenance and control of lighthouses, 
by tho Government in British India. 

Act 18 of 1927 : The Indian 
Succession (Amendment) 

Act, 1927. 

Under Ss. 223 and 23C, Indian Succes¬ 
sion Act, 1925, a married woman was 
under a disability in the matter of 
obtaining probate or letters of adminis¬ 
tration without tho previous consent of 
her husband. This disability is now 
removed by the amendment of Ss. 223 
and 236, Indian Succession Act, by tho 
deletion therefrom of the words “nor, 
unless the deceased was a Hindu, Maho* 
medan, Buddhist, Sikh, or -Jaina or an 
exeraptod person, to a married woman 
without tho provious consent of hor 
husband”. 

An important amendment is also made 
to the Married "Women’s Property Act 
3, 1874. The following seotion is added 
as S. 10. 

Where a worn id is a trustee, oxocutrix or 
administratrix, either before or after marriage, 
her husband shall not, unless he aots or inter¬ 
meddles in tho trust or administration, he 
liablo for any breach of trust oommitted by hor, 
or for any misapplication, loss or dam >ge to 
tho estate of tho decoasod caused or made by 
her, or for any loss to such estate arising from 
her ncgloct to get in any part of tho property 
of tho deceased. 

This would give to the husband tho 
immunity to which he will ho entitled 
under the schomo of the Act which gives 
privileges to marriod women by emanci¬ 
pating thorn from the old rules of the 
common law. 

Act 19 of 1927 : The Presidency 
Towns Insolvency (Amendment) 

Act, 1927. 

Section 2 of the amending Act amends 
S. 7, Act 3, 1909, by incorporating 
therein a proviso to the effect that tho 
power given under 3. 7 is subject to 
the procedure and the limitations pros¬ 
cribed under S. 36 of the same Act. S. 3 
of the amending Aot incorporates a now 
suh-seotion to 3. 15, numbered as 3. 15 
sub-S. (3), which makes it obligatory on 
the debtor to produce all his hooks of 
account and to file such lists of creditors 


and debtors and to afford such assistance 
to tho Court as may be prescribed on the 
making of the order admitting his peti¬ 
tion, subject to the penalty of his petition 
being dismissed on his making default. 
S. 4 of the amending Act amends sub- 
Ss. (4) and (5) of S. 36 of the said Act by 
tho substitution of the words “if on his 
examination any such person admits” 
in the place of the words “if, on the 
examination of -any such person, the 
Court is satisfied.” 

Section 5 of the amending Act confers 
upon the rule-making authority power 
to make rules relating to the filing of 
lists of creditors aud debtors and the 
affording of assistance to the Court by 
the petitioning debtor. 

These amendments were found neces¬ 
sary by the need that was keenly felt 
for compelling the insolvent debtor to 
he vigilant and to give such assistance 
to the Court and to the official assignee 
as may lie in his power for the ex¬ 
peditious disposal of the matter. It is 
hoped it will not be possible hereafter 
for tho fraudulent insolvent person to 
got the protection and the benefit of the 
insolvency Jaw and thereafter to be 
indifforent in the matter of complying 
with tho requests of tho official assignee. 

Act 20 of 1927 : The Bamboo Paper 
Industry Protection Act, 1927. 

This is a tariff Act intended to give 
protection to the bamboo paper industry. 

Act 21 of 1927 : The Indian Securi¬ 
ties (Amendment) Act, 1927. 

This contains some formal amendments 
to tho Indian Securities Aot 10, 1920, 

3. 10 of tho Aot is amended by making 
it applicable to stolen securities also. 

A now section is onaoted as S. 18*A, 
which runs as follows : 

Save as otherwiso oxpressly provided In tho 
tornn of a Govornmmt seourity, no person shall 
bo ontitlod to claim Interest on any such secu¬ 
rity in re^poet of any poriod which has elapsod 
after tho earliost dato on wnloh domand could 
havo boon mtdo for the paymoat of tho amount 
duo on such seourity. 

Act 22 of 1927 : The Societies 
Registration (Amendment) 

Act, 1927. 

Societios for tho diffusion of politioal 
oducation can bo also now rogistorod. 
This change in tho law is now offooted 
by the insertion of the words tho diffu¬ 
sion of politioal education" after the 
words “diffusion of useful knowlodge, 
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in S. 20, Societies’ Registration Act 21, 

18 G 0 . 

Act 23 of 1927 : The Indian Tariff 
Cotton Yarn (Amendment) 

Act, 1927. 

This Act introduces some slight chan¬ 
ges in the tariff rates. 

Act 24 of 1927 : The Indian Tariff 
(Amendment) Act 1927. 

This Act introduces some changes in 
the schedule to the Indian Tariff Act. 
Act 25 of 1927 : The Criminal Law 
(Amendment) Act, 1927. 

This is tho well-known blasphemy 
Act passed to put down scurrilous abuse 
intended to outrago religious feelings of 
any class by insulting its roligion or 
religious beliefs. ThU is the outcome 
of the decision of the Lahore Iligh 
Court in what is commonly known as 
the Rangila Rasul case. 

After S 295, I. P. C., the following 

section is added as S. 295-A : 

295-A. Whoever, with the deliberate and lmli- 
cIoub intention of outraging the religious feelings 
of any class of His Majesty's subjects, by words 
either spoken or written, or by visible repre¬ 
sentations, insults or attempts to insult the 
religion or tho religious beliefs of that class 
shall be punished with imprisonment of either 
description for a term which may extend to 
two years, or with fine, or with both. 

Consequential amendments are also 
made to tho Criminal P. C. 

Act 26 of 1927 : The Cantonments 
(Amendment) Act, 1927. 

This Act amends the Cantonments 
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Act 2, 1924 in various minor particulars 
not of general interest. 

Act 27 of 1927 : The Indian 
Emigration (Amendment) 

Act, 1927. 

A small amendment is made to the 
Indian Emigration Act 7, 1922 by giving 
a definition of an “emigrant ship and 
by making some minor changes in S. 24, 
sub*S. (2), Cls. (h) and fk). 

Act 28 of 1927— The Indian Income- 

tax (Amendment) 

Act, 1927, 

Section 59, Indian Income-tax Act 11, 
1922 is amended by the insertion of 
a new sub-soction after sub*S. (2). The 
new sub-section provides that in cases 
falling under Cl. (a), sub S. 2, where 
the income, profits and gains liable to 
tax cannot be definitely ascertained or 
can bo ascertained only with an amount 
of trouble and expense to the assessce, 
which in the opinion of tho Central 
Board of Revenue is unreasonable, the 
rules made under that sub-section may 
prescribe methods for making an estimate 
for the purposes of assessment. This 
amendment will be of spocial use where 
it becomes necessary to assess on an 
estimate incomes dorived in part from 
agriculture and in part from business, or 
incomes of insurance companies, or of 
persons residing out of British India. 


Huaainbhai v. Bhansilal : A. I. R. 1924 Nagpur 338 
By M. G. ShirsalKER, Pleader, AKOLA 
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7. Proposition (L) : 

Tho observations of which this is a 
part are : “If there is no valid agree¬ 
ment to form the basis of a reforonco 
undor para. 1, Sch. 2, of tbo Code, 
there is no valid award whereon a 
decree can be based in accordance 
with para. 16. Roforonco has, how¬ 
ever, boon made to para. 15 to show that 
this is not oxpres9ly mentioned as ono of 
tbo grounds on which tbo Court can bo 
invited to sot aside tbo award. This 
may be conceded ; but para. 15 obviously 
assumes a valid roforonco and only 


contemplates cases where the propriety 
of the award on tbo basis of such a 
relorenco is in question. Whore, how¬ 
ever, tbo jurisdiction of the Court is 
called in quostion, tbo Court lias juris¬ 
diction to decide that it bad acted in 
contravention of tbo statute and conse¬ 
quently without jurisdiction." The very 
first sentence wheroin it is *said that 
Ihero is no valid award whereon a decroo 
can be based undor para. 16 would soem 
to show that, according to tbo learned 
Judge, para.Yb.requiros a valid award, but 
his later observation that para. 15 as- 
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sumes a valid reference shows that he 
wants ko restrict the term "no valid 
award" in that sentence to those invalid 
awards which are such ‘for want of the 
invalidity of the reference. Even this 
term of the invalidity of the reference is 
also as general as that of the invalidity 
of the award and cannot be distinguished 
in principle from the latter. Reference 
is invalid under para. 1 not only for want 
of joinder of .the parties interested, but 
also : (1) for want of the legality of the 
agreement a9 in D. Vijaya v. Venkata 
(14), whore the same was not sanctioned 
under O. 32, R. 7, as in Kali prosanna v. 
Rajani (1G), where the agreement was 
obtained by fraudulent concealment of 
the fact that the arbitrator was tho re¬ 
tained pleader of one of the parties ; (2) 
where tho subject-mattor of reference 
was not competent for reference as in 
Ganoba v. Narayan, A. I. R. 1923 Nay. 
112, and T. Wang v. Sona (8). Thus 
the general term invalid reference un¬ 
der para. 1 must include all these cases. 
The next thing to be observed in con¬ 
nexion with those remarks of Mukerji, J., 
is that ho conceded that para, 15 does 
not specifically mention this (i. o., in¬ 
validity of tho reference) as one of tho 
grounds for sotting aside the award, 
in any of its sub-Cls. (a), (b) or (c). This 
is evidently the most important link in 
the whole chain of reasoning. It has 
led the learned Judge to hold that 
para. 15 assumos a valid reference and 
only contemplates cases whoro tho award 
proceeds on such a reference, and to hold 
further that in cases where the reference 
is valid, tho Court can set aside tho 
award only undor its inherent powers. 
It is no doubt true that para. 15, which 
expressly says that no award shall be set 
asido except on tho ground of (a) mis¬ 
conduct or corruption of the arbitrator, 
(b) fraudulent concealment or wilful 
misleading or deceit by tho partios, (c) 
of tho aware being made after superses¬ 
sion or aftor time allowed by the Court 
or tho award hoing otherwise invalid, 
does not expressly refer to invalid 
reference as one of tho grounds but it 
does not necessarily follow from tho 
same that the omission necessarily 
leads to the inference that para. 15, 
assumos a valid reference. Tho said 
inference is no doubt possible but • it 
has the evident draw back of creating a 
(l<3) 11808] 26 Gal. 141, 


necessity for invoking the inherent 
powers of the Court of first instance 
for setting aside the award vitiated on 
this ground, on the gronnd that there is 
no provision of law for the same. Such 
a position of no provision is evidently 
against the policy of the Code to be 
exhaustive in matters in respect of which 
it declares the law : Gokul Mandar v. 
Padmanand (17). This is especially so 
when the intention of the legislature in 
inserting the words ' or otherwise in¬ 
valid in para. 15 (c) is, in the words of 
Kinkhede, A. J. C. in Shankar v.Chunni- 
lal, A. I. li. 1926 Nag. 37, " to meet the 
difficulty felt’in Kali v. liajani (16) ” 
(where tho reference wa3 invalid because 
the agreement was obtained without dis¬ 
closing the fact that the arbitrator to be 
appointed was the retained pleader of 
one of the parties) " so as to enable 
either party to have tho award set aside 
if he considers the award invalid on any 
ground.” This amendment according to 
this learned Judge, " gives full and com¬ 
plete jurisdiction to the Court to set 
aside the award after hearing all sorts of 
objections.” Besides, the words " other¬ 
wise invalid ” are quite clear in their 
meaning so as to include an award in¬ 
valid bocause tho reference is invalid, 
and if they are taken in this their ordi¬ 
nary meaning, tho omission referred to 
by Mukerji, J., becomes immaterial and 
the need of drawing upon tho inherent 
powers of the Court is obviated. In this 
way tho said omission, being duo to a 
specific general provision to bo found in 
para. 15 (c), cannot lead to the infer¬ 
ences drawn by Mukerji, J. So far as 
authority on the point is oonoerned, 
Kinkhede, A. J. G., himself is against 
Mukerji, J., for ho obsorvos in this Nay 
pur case at p. 341 col. 1 : "In other 
words plaintiffs objection came within 
para. 14 (o), Sch. 2, and if this objec¬ 
tion wero uphold, tho award was lia* 
hlo to bo sot asido undor para. 15 
01. (c) on tho ground of the award being 
* otherwise invalid In tho sarao way 
Kaliprosanna v. Rajani f 16) and Usuf v- 
Riyasat, A 1. R. 1926 Oudh 808 aro 
against tho Calcutta interpretation of 
para. 15. In this way it is submitted 
with duo doferonco that tho romarks of 
Mukerji, J., are unsound. 

(17) [1902J 20 Gal. 707=21 T A. 196=6 C 
, W. N. 826=8 Sar. 328 (P. 0.). 
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8 Proposition (c) :—This proposition is 
taken from the remarks male by 
Sulaiman, J., in Gopnldas v. Baijnath 
(11). He says: “ Where objections are 
raised as to the proceedings before the 
arbitrator and they are the subject of a 
decision by the trial Court, it cannot be 
suggested that there has been any irre¬ 
gularity committed by the Court in the 
exercise of its jurisdiction. Such objoo- 
tions, therefore, cannot be properly rai¬ 
sed again in revision. But when the 
appellant challenges the proceedings of 
the Court itself, and attacks a reference 
made by the Court to the arbitrator, it 
is not merely a question of a wrong deci¬ 
sion by the Court but may be one of 
irregularity or illegality committed by 
it in the exorcise of its jurisdiction.” 
These remarks, though made in a revi¬ 
sion and not in an appeal are entitled to 
consideration in so far as they interpret 
para. 15. In this respect, they are evi¬ 
dently wider tnaa tho 3 e of Mu- 
kerji, J., who excluded only invalid refer¬ 
ences from para. 15. They are similar 
to and as extensive as the remarks of 
Kotwal, A. J. C., to the effect that a dec¬ 
ree under para. 16 must bo one which 
has been passed after substantial com¬ 
pliance with the preceding provision^ 
of the schedule, and as such tho wider 
aspect is not so relevant but the under¬ 
lying idea that the series of orders of tho 
Court under paras. 1 to 14 cannot be 
brought within the purview of para. 15 
will have to bo considered hero. 

Obviously the above remarks of Sulai¬ 
man, J., or rather tho idea underlying 
those about tho interpretation of para. 15 
are not based on the omission referred to 
by Mukerji, J., for he divides the decisions 
of tho trial Court into two classes viz., 
(1) those relating to objections to the 
proceedings before tho arbitrator, and (2) 
those relating to objections to tho orders 
of tho Court undor tho preceding provi¬ 
sions of the schedule. So his interpreta¬ 
tion of para. 15, although of the same 
inferential character as that of Mukorji, J. 
sooms to be based either on a jurispru¬ 
dential idea of his own about the finality- 
principle in arbitration cases or on his 
idea about tho interpretation of tho 
words otherwise invalid ” as suggested 
by his reliance on Kanhayalal v. Jagn- 
nath (13). Tho first inferential hypothesis 
has not a word to support it in para. 16. 
Moreover when tho loarnod Judgo in his 
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immediately next remark says that “ tho 
learned counsel has relied on the case of 
Ajudhia v. Badar (12), where a loarned 
Judgo of this Court did observe that the 
objection to tho validity of the reference 
ought to be raised undor para. 15 '* and 
relying on a oontrary observation in 
Kanhayalal v. Jaganath (13), dissents 
from the observation in 39 All. 489. Thi 3 
shows that be considers that if an objec¬ 
tion to the order of reference can be a 
matter for tho Court’s decision under 
para. 15, that is a complete reply to his 
view. Thus it is clear that the learned 
Judgo did not want to put forwaid bis 
own idea of finality but ba 3 simply the 
interpretation of para. 15 in view, to 
settle whether orders of reference can bo 
a subject for decision for tho trial Court 
under para. 15. Oa this point also un¬ 
fortunately he gives no definite reasons 
for his view. He simply relies on Kan¬ 
hayalal v. Jaganath (13). Tho observa¬ 
tions in this case are : “ But reasoning 
mainly from that expression (i. e., “other¬ 
wise invalid”), tho members of the Court 
in Oalaivan v. Bachiya (18-19), wore un¬ 
animous iu faying that tho original 
Court and no other should decide any 
objection to the award on tho ground of 
invalidity from any cause whatever. That 
is to say that the words “ otherwise in¬ 
valid must not be construed as ejus- 
dem genoris with what has gone before 
it. Accepting to tho full that construc¬ 
tion, it is necessary to point out that 
some limitation must be placed upon tho 
words so construed. They cannot mean 
that a decision merely adopting an 
idle or wanton objection, however 
absurd or irrelevant, would bo a 
decision of invalility from any cause 
whatever.’ Ho can therefore bo sup¬ 
posed to say that as the two clauses 
procoding tho general clause of "other¬ 
wise invalid” in para. 15 (c), are relating 
to tho objections to tho proceedings 
boforo tho arbitrator, the general clause 
also must bo hold to rofor to the same 
procoodings. This way of arguing has 
certainly the merit of applying a. woll- 
known principle of tho construction of 
law and carries moro woight than a more 
inferential reasoning. So far as autho¬ 
rity on the point is concerned, not only 
Balawan v. Lalchiya (18-19,) but 
Kinkhedo, A. J. C., himself is against it. 

(18-lyf [TuTO 820 All. 09=21 1.0. 989 U A , 
L* J • 57 • * 
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He ob3ervo9 in this very case at page 
341 : “In other words the plaintiff's ob¬ 
jection came within para. 14, Cl. (c) 
Sch. 2, and if this objection were 
upheld, the award was liable to be 
set aside under para. 15, Cl. (c) on the 
ground of the award “being otherwise 
invalid.” In another case decided by 
him later on and .reported in Shanker v. 
Chunnilal, A. I. R. 1926 Nag. 37, he 
hold : “ the object of adding the words 

“or otherwise invalid” wa9 to meet the 
difficulty felt in Kaliprosanna v. Rajani 
(16), so as to enable either party to have 
the award set aside if he considers the 
award invalid on any ground. This 
amendment gives full and comploto 
jurisdiction to tho Court to sot aside the 
award after hearing all sorts of objec¬ 
tions." In Ram Pratap v. Durga Prasad 
(20), their Lordships have held that 
where the arbitrators not complying 
with the order of reference givo an 
award which dealt with matters outside 
the suit and also between parties to suit 
and a stranger, and was henco ultra vires 
of the arbitrators, the trial Court can 
treat such an award as “otherwise in¬ 
valid” and set it aside. If then, an 
award ultra vire3 of tho arbitrators be¬ 
cause they doalt with matters beyond 
the reference cannot bo distinguished 
in principle from an award invalid 
because tho reference was invalid, then, 
it is clear that the Privy Council is 
against tho view propounded by Mukerji, 
Sulaiman, and Tyabji, JJ. No doubt in 
these oases, the rule of ojusdom gen¬ 
eris has not been specifically disoussed, 
but it is difficult to suppose that tho 
rule, had it boon really applicable horo, 
would have oscapod tho notico of those 
Courts. Besidos, as hold in Bilaji v. 
Gopalrao (21.) and in re Kolhatkar (22), 
tho object of tho particular provision 
being material in this rospoot, and tho 
object of the words “or otherwise invalid” 
being as stated in Shanker v. Chunnilal, 
A. I. R. 1926 Nagpur 37, tho rule has 
no scopo hero and the words must bo 
given an unrestricted interpretation 
which they prima faoie admit. Howover, 
apart from these authorities, ovon sup¬ 
posing that the rulo of ejusdom generis 
applied here , it is difficult to nnderstand 

( JU) A. I. B. 1026 P. O. 208=368 OaL 268=63 

I. A. 1 (P C.) 

(21) (1016] 12 N. L. R. 51=33 1.0. 480. 

(22) [1010] 0 N. L. R. 120=8 I. 0. 282=11 Or. 

L. J. 015. 


why the first two olauses of para 15 (c) 
be considered as relating solely to pro¬ 
ceedings before the arbitrator ; for, under 
these clauses questions not only &bou6 
the passing of the award by the arbi¬ 
trator at a particular time, but also 
about the legality of the order of super¬ 
session or about the meaning of any 
expression, say for example, the word 
“issue” in the first clause arise and the 
proceedings before the Court may equally 
be in question. The correct classifica¬ 
tion would be that para. 15 (a) applies 
to tho personal conduct of the arbitrators, 
para. 15 (b) to that of the parties, and 
para. 15 (c) to the judicial proceedings 
either before the Court or the tribunal 
of the arbitrator. In this way the 
conclusion or proposition that para. 15 
does not apply to objections to the 
validity of the reference is wrong. 

9 Proposition (d) is the amalgamation 
of tho dictum in T. Wang v. Sona(8) with 
the underlying idea drawn from the 
Nagpur reasoning. Tho argument con¬ 
tained in this is that when the Court has 
no jurisdiction at tho time of ordering 
tho roforence as para. 1 was not complied 
with, it cannot have one at any later 
stage with or without the consent of 
parties. To speak with reference to the 
facts in the Nagpur case, the Court, not 
having jurisdiction at the time of refer¬ 
ence, has none when it gave judgmont 
on tho basis of such reference. The 
jurisdiction of the Court to give judg¬ 
mont arises undor para. 16 and so, if tho 
matter is to be rostrictod to this para¬ 
graph alone, which should ordinarily be 
tho case, then it is clear, as shown in para. 

4 above that jurisdiction under para. 16 
depends on only three conditions, viz '• (y 
tho Court should seo no causo to remit 
the award ; (2) thoro should bo no appl** 
oation to sot aside tho award, or if thoro 
is any, tho Court has judicially refused 
tho same ; and (3) the judgment should 
bo givon after time for making such 
application has expired. No condition 
about tho Court having jurisdiction at 
tho time of roforence or at any time 
prior to any action undor para, 15 
montionod. Evidently tho argument in 
quostion is based on tho gonoral rulo of 
jurisprudence that a judgmont by * 
Court without jurisdiction is void. 

As a genoral rulo no objootion can bo 
taken to the samo. But liko all othoi 
rules of jurisprudence, it is not absolute 
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To take a concrete instance of such ex¬ 
ception, under the Provincial Small 
Cause Courts Act, a Small Cause Court 
is empowered to try certain suits. If. 
however, it tries a suit not of a small 
cause nature and decides the same, can 
it be said that for want of jurisdiction, 
the decree is one of an ordinary civil 
Court and as such appealable ? The 
fact i 3 that a Court of justice empowered 
to decide a cause has power to decide 
whether it has jurisdiction to deoide 
particular cause: Uridoy v. Ram 

(23). And a power to decide 

means to decide rightly or wrongly. 
Even when the jurisdiction is not ques¬ 
tioned and consequently there is no 
actual decision of the Court on the point 
there also the Court will bo deemed to 
have decided in favour of its jurisdic¬ 
tion. No doubt such a decision about 
jurisdiction, if wrong, is not such as 
cannot bo questioned, but it can only 
be questioned in the manner provided 
by the legislature. The statute may 
or may not provide a remedy of appeal. 
The subject has no inherent right to it. 
If an appeal, then, is prohibited, then, 
the decision of the trial Court is linal. 
This is exactly the case here. Under 
para. 15, the Court is empowered, as 
already shown, to decide not only 
whether the reference is valid, that is, 
to decide whether it had jurisdiction at 
the start, but also whether all sub¬ 
sequent orders under paras. 2 to 14 are 
valid so as not to oll'ect the award, 
rightly or wrongly, in favour of or against 
the jurisdiction. If it so decides in 
favour of jurisdiction, then para. 16 
gives it complote jurisdiction to give 
an unappealable judgment and decree. 
Thus the exception to tho general rulo 
applicable to tho present case is that tho 
legislature has deliberately made tho 
question of jurisdiction not only decid¬ 
able by tho trial Court, but also has 
mado tho Court’s decision of tho same 
unappealablo. That tho gonoral rulo is 
not absolute is cloar from Hridoy y. 
Ramchandra (23). In this way tho argu¬ 
ment undor disoussion is unsound, not 
only in rotation to para. 1, but all other 
paragraphs whore a question of jurisdic¬ 
tion is involved as undor para. 15 or 
inhoront powers. 

10. In this way, all tho arguments 

' (23) [1U20J 31 0. L. J. 182 —53 I. C. 800=24 
0. W. N. 723 (P. B.). 
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bared on outside considerations to sup¬ 
port tho conclusion, that when tho re¬ 
ference is invalid, the decree based on 
it is not one under para. 16, and hence 
as appealable, having failed, the con¬ 
clusion cannot stand. 

Authority op Ghulam v. Muhamact 

(7) UNDER THE PRESENT CODE. 

11. The Privy Council decisions boiDg 
supreme and binding on all Courts in 
India, they like statutory provisions 
have often been themselves matters of 
interpretation to the Indian Courts 
which, not unusually, exhibit a conflict 
of opinion in this mattor. Of tho 
several such decisions of the Judicial 
Committeeron which conflict in India 
has raged, Ghulam's case is one. The 
decision is given under tho old Code 
of 1882, and the conflict under tho 
same is described by Krishnaswamy 
Aiyar, J., in Surya Narayanrao v. Sara- 
bhiah (6) in his referring order as 
follows : “ There has been considerable 

dilliculty in understanding this decision 
of the Privy Council. * * * * 

It seems difficult to cut down the 
generality of tho language employed 
by the Privy Council at page 183 of 
the report more specially as their Lord¬ 
ships expressed their entire concurrence 
(see page 185) with the decision of the 
Chief Court of the Punjab. It may bo 
said that the case before the Privy 
Council was not itself one which raised 
a dispute as to tho factum of submission 
or as to tho reality of the award (seo 
pages 177*178), and tho general ob¬ 
servations, though intended as a guide 
to tho Courts in India, cannot bo 
treated as an authoritative decision 
governing a caso whore tho question 
raised is whether there is an award in 
law. The decision of the Punjab Chief 
Court, in which full concurrence is 
expressed by their Lordships, doals 
oxprossly with tho casos where a dispute 
is raised as to tho factum of tho sub¬ 
mission or tho existence of the award 
in law : (soo pages 174, 175 and 176.) 
Their Lordships of tho Privy Council 
cannot, therefore, bo deomod to have 
been unaware of tho exact limits to 
which thoir decision would bo extended. 

But tho chief difficulty in defining 
tho exact scope of their Lordships' 
decision lies in tho provious decision of 
tho Judicial Committee in Raja Narain 
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v. Choudharain (L5) to which no refer¬ 
ence appears to have been made in the 
argument, and which is not alluded to 
in the judgment of their Lordships in 
Ghnlam v. Muhamad (7). In that 
case upon a reference to arbitration in 
a ponding suit an award was delivered 
by the arbitrators after the time limited 
by the Court. It was an invalid award 
undor the last paragraph of S. 521. 
But the Court passed a decree in accord¬ 
ance with tho award without objection 
by either party as regards the delivery 
of the award being beyond time, and 
on appeal tho decreo was confirmed hy 
the High Court. The Privy Council 
set aside tho decree passed in accordance 
with tho award, apparently holding 
that an appeal lay, though no parti¬ 
cular observations are found in the 
judgment of their Lordships on the 
question of the competency of appeal. 

* * The award being delivered beyond 
time i3 not a case of the decree boing in 
excess of or not in accordance with the 
award undor S. 522. If wo recognizo 
that as an exception, is that to be tho 
solitary case outside tho last clause of 
S. 522 ? Now an award remitted undor 
S. 520 becomes void on tho refusal of 
tho arbitrators to reconsider it: seo 
the first clause of 3. 521. But suppose 
in such a case the Court passes a decree 
in accordance with the void award (and 
the decree in such a case would not be 
in excess of or not in accordance with 
tho award) can it be said that no appeal 
lies ? It is certainly a worse case than 
the one falling within the last clause 
of S. 521. If both these cases, then, are 
exceptions and covered by the last 
clause of 3. 522, how can wo distinguish 
from them in principle tho cases of no 
submission at all and of no award in 
law, whioh before the Privy Council 
decision were treated as raising questions 
fundamental with reference to the juris¬ 
diction of the Court passing a dccroo 
and, therefore, open to appeal apart 
from tho grounds mentioned in the last 
clause of 3. 522. * * ¥ Tho ques¬ 

tions that arise (in tho present case) aro 
only with reference to there being an 
award in law, i. o., whether after 
supersession a valid award could be 
made, and whether tho two now arbi¬ 
trators were validly appointed and an 
award by them and three of the old 
was a valid award ? The first question 


falling undor 01. (o), S. 521 may be 
deemed to be conoluded. But the next 
raises more difficulty. The Courts in 
India have been considerably perplexed 
over the real import of the Privy 
Council decision in Ghulam v. Moliamed 
(7). In llomesh v. Karunamoyi (24) it 
was held that two out of the three 
arbitrators named only having signed 
the award and the third only in Court 
after it was filed, an appeal lay 
from the decree passed on the award, 
and the decision of the Privy 
Council was explained as not affecting 
the right of appeal. In the same volume 
however, Chairman of Purnea Muncr 
pality v. Siva (25) Maclean C. J. and 
Mukerjoe, J., held that no appeal lay, fol¬ 
lowing the dooision of the Privy Coun¬ 
cil, though it was contended that the 
submission undor 3. 506 was not valid, 
it having been made only by the plaintiff 
and the dofendant 1 and defendants 2 to 5 
not having joined in it. It may be that 
defendants 2 to 5.were unnecessary parties 
as pointed out at page 902. But the deci¬ 
sion itself procoeds on tho broad ground 
that the appeal from the deoreo was 
limited to the cases mentioned in the 
last clause of S. 522. It may also be 
pointed out that in tho caso of Chinta- 
moni v. flaldhar (26), whioh Chief 
Justice Maclean followed, Mr. Justice 
Mukerjea expressed himself in doubtful 
language as regards the limitation of 
the right to appeal to tho grounds men¬ 
tioned in 3. 522 in cases falling under 
Ss. 523 and 525: see page 161. Chief 
Justice Maclean himself in Nadirchand 
v. Qohind Chand (27) expressed his in¬ 
clination not to limjt the appeal to tho 
ground mentioned in # S. 522 at pago 65 of 
tho report. The value, therefore, of Chair¬ 
man Purnea Municipality y.Siva (25) 
is somewhat impaired by the decisions in 
2 C. L. J. Tho Allahabad Court, in Full 
Bench [Dehari v. Chunnilal (28)] fol¬ 
lowing the decision of tho Privy Council 
hold that no appeal lay from tho docreo 
following tho award on the ground of 
tho misconduct of tho arbitrators. Thoy 
did not pronounco the decision in 
Sh aml nl v. Misri (29) to be orronoon j." 

(‘2-1 j (1900) 83 0*1. 408. 

(25) (190G1 83 Cnl. 099. 

(2G) [1005] 2 C. L. J. 158=10 0. W. N. 601. 

(27) (1905) 2 0. L. J. 61. 

(28) (1907 J 29 All. 457=4 A.L. J. 4*5=(1907) 

(29) (1907) 29 All. 426=(1907) A. W. N. HO. 
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but distinguished that case on the 
ground that it recognized the right of 
appeal, as the plea was that there was no 
award in fact. In Walji v. Ebju (30), 
Chief Justice Jenkins and Bachelor, J. 
followed the decision of the Privy 
Council in holding that on the ground 
of the misconduct of the arbitrators 
there was no appeal against the decree 
in accordance with award. But the 
learned Chief Justice distinguished the 
Bombay cases where an appeal was hold 
to lie on the ground that “ the award 
was illegal ab initio or, in other words 
where there was no award in law ” seo 
page. 290. The Chief Justice added: 

Obviously if there is no award, there 
is no basis for a decree. (If this 
observation is right he would certainly 
seem to be in favour of engrafting an 
addition to the limitations contained in 
S. 522.) In this Court the decision in 
Indur v. Kandadoi (31), though it is open 
to the remark made in Kanakku v. 
Nag filing a (32) that no reference is made 
therein to -tho decision of the Privy 

(30) [1905) 29 Bo n. 285=6 Bom. L. R. 132. 

(31) [1903] 26 Mad. 47=12 M. L. J. 396. 

(32) [1909] 32 Mad. 510=4 i. C. 871=19 
M. L. J. 480. 

{To be 


Council, is in favour of not confining tho 
right of appeal to tho cases dealt with 
in tho last clause of S. 522. An appeal 
was entertained also in Thiruvengadatha 
v. Vaidinatha (33) though Ghulam v. 
Muhamad (7) was referred to. In this 
state of conllict of authority I think a 
reference to the Full Bench is necessary, 
as my own inclination, notwithstand¬ 
ing tho apparent tenor of tho decision in 
Ghulam y. Muhamad (7), is in favour of 
the view that tho right of appeal is not 
confined to the two cases mentioned in 
the last paragraph of S. 522. ” Such an 
extensive quotation is but necessary, 
though not so much for bringing out 
the conflict in India about tho Privy 
Council decision as for bringing out the 
points that are likely to bo advanced to 
distinguish tho Privy Council ca c o from 
the Nagpur one especially whon no 
better and exhaustive argument for the 
distinguishment on all sides can bo 
found olsewhoro. Tho quotation will 
also show tho defects in tho old Code 
which created difficulties to obviate 
which the words “ or being otherwise 
invalid ” in para. 15 (c) are added in the 
present Code. 

(33) [1906] 29 Mad. 303. 
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A Manual of Law Terms and 
Phrases by Mr. K. Jagadisi Aiyar, First 
Grade Pleader, Ponneri, Madras Presi¬ 
dency, and published by Messrs. Eastern 
Law ITouso, Calcutta. 1927 Edition- 
Over pp. 200, Price Rs. 5. 

Tho first pages 217 out of tho total 
number of 218 pages are devoted to tho 
giving of meanings of words like “ aban¬ 
don, abatement,” " Abdication, "Ab¬ 
duction, ’ oto. whilo seven pages aro de¬ 
voted to meanings of foroign legal words 
and phrasossuch as “a fortiori," "a 
P” 0r '- . a b initio, ” etc. Pages 221 to 
-54 deal with foroign legal maxims with 
their meanings. A list of abrogations 
used in Law Reports and the list of 


Indian Law Reports together with a 
supplement- cover the remaining 14 pages. 
Tho printing and the get-up do credit 
to the publishers, viz., tho Eastern Law 
House 

The Provincial Insolvency Act 
V of 1920 as amended up to 1927 — 

by Mr. A. Ghosc.D. A., B. L., Vakil, High 
Court, Calcutta and published by Messrs. 
Eastern Law House, Calcutta. 1927, 6th 
Edition, revised and enlarged — Over 
pp. 400, Price Rs. 4. 

The first edition of this book was pub¬ 
lished in 1920 and within tho short 
period that has olapsod sinco, five edi¬ 
tions havo boon exhausted and this sixth 
edition has maintained tho high level 
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attained by the author in the earlier 
editions. One often imisses relevant 
authorities of the highest importance, 
sometimes even Privy Council decisions, 
in commentaries that ought not to ignore 
such cases. But this book is free from 
that fault. This is not a mere ill ar¬ 
ranged collection of cases, since the 
author has carefully utilized the ma¬ 
terial and sifted the principles. Relevant 
portions of the Civil Justice Committee’s 
report on insolvency and Statement of 
Objects and Reasons and a fine intro¬ 
duction together with model petitions 
and pleadings and the rules of the 
several High Courts under the Act form 
an important feature of this book. The 
printing and get-up maintain the high 
standard of the Eastern Law House. 

A Comparative Study of the Law 
of Insolvency in British India by 

Mr. D. B. Kshirsagar, B. A. Lb. B., 
(554 Sadashiv Pelh) Poona. 1927 Edi¬ 
tion—Over pp. 250, Price Rs. 3. 

This is the first work of its kind. A 
comparative study of the law of 
insolvency in British India with 
reference to the Presidency Towns 
and Provincial Insolvency Acts is 
likely to create uniformity in matters 
of law and procedure in presidency towns 
and in the mufassal. Though tho princi¬ 
ples of tho English Bankruptcy Act are 
the basis for tho Provincial and tho 
Presidency Acts yet there are differences 
in tho two Acts which ought not to bs 
ignored. Tho insolvency law, as ad¬ 
ministered eithor in the prosidoncy 
towns or in the mufassal, has, unfortu¬ 
nately, created in India tho impression 
that a person can rocklossly indulge in 
speculations regardless of commercial 
morality or financial stability. That 
certainly is not and should not bo the 
object of the insolvency law. A deeper 
study theroforo of tho English Bank¬ 


ruptcy Act is necessary both by the 
members of the Bench and Bar in order 
to see in what respects the Indian law 
differs so that it may be made uniform 
with the law prevalent in England 
where the law is more rigid and is posi¬ 
tively more rigorously administered. 
This book, therefore, is most welcome 
as a first step towards that comparative 
study. The author has also in some 
placo3 shown the differences between 
the English Bankruptcy law and the law 
prevalent in India. The printing of the 
parallel provisions of the Provincial and 
Presidency Insolvency Acts is extremely 
convenient. 

The Madras Criminal Rules of 
Practice Revised and corrected up to 
September 1927 by Mr. K. Jagadisa 
Aiyar, Ponneri (Madras Presidency) and 
published by M. K. Srinivasa Iyengar, 
Law Publisher, Triplicane, Madras; 
Pages over 300, Price Rs. 3. 

In view of many changes in, repeal of 
and addition to, the Rules of Practice, 
a publication like this was absolutely 
nocessary, more so for the praotitioners 
and Court officers in the moffusil and 
this edition will certainly remove the 
difficulty that must have been long felt. 
All the Rules are contained in Part I 
while Part II includos all tho exe¬ 
cutive orders of the Government. 
Tho utility of the book ha3 been 
onhanced by tho addition of margi¬ 
nal notos and short explanations. 

An Index also has been usefully 
added. Appondicos containing all 
tho Judioial and Administrative forms 
also have been incorporated. We 
hope that this publication will bo useful 
not only to Madras Presy. legal practi¬ 
tioners but also to tho profession as a 
whole in tho comparative study of proco- 
duros of difforont High Courts. Tho got 
up and printing are excellent and do 
crodit to the printer and publisher. 
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A CRITICISM ON 

‘LAW versus JUDICIAL DISCRETION ’ 

(vide A. I.R. 1927 Journal 29.) 

By S. N. Naraharayya, B. a. ll. m , Advocate , Bangalore City- 
(Continued from A. I. R. 1927 Journal Page 68) 


Before entering into evidence the par¬ 
ties had to give security or furnish sure¬ 
ties to satisfy the decree or award, or 
the case would not go further. The 
ability to do so of a party was the test of 
the soundness of his cause’or his character 
to bring one such, and in extreme cases 
when he was unable to do so a guard 
was placed on him too '.and he had to 
Pay his wages. Should a party deny a 
claim ho had to pay it cn proof, and 
the losing party, a tine too, equal to the 

amount oL claim, while a false plaintiff 

was mulcted out twice the amount he 
claimed. Actions were of two kinds, 
emergent and ordinary, and offences 
against person, theft, etc., fell under the 
first class. All emergent cases were 
immediately hoard for the obvious rea¬ 
son that evidence might bo lost or that 
, , a -timely might prove any 

thing but justice, whilo the ordinary 
ones whore there was no such danger 
could wait till it was convenient to the 
yourt as well as the parties. No Court- 
loo was required to be paid at the out- 
sot, but in money transactions the 
successful creditor had to pay 5 per 
cent, of the amount claimed and the 
losing debtor a fino of doublo that. 
11 enforcing ” decrees the party unable 
o pay was mado to do some work for 
decroo-holdor, and if no suitable work 
could be devised for sufficient reasons, 
time was allowed him to pay as ho 
earned, of ton opportunities being thrown 
in his way to earn. There wore also 
1927 J/U ft 12 


rules of limitation, o.g., the accu¬ 
mulated interest could not exceed the 
principal, twenty years of open and un- 
proventod enjoyment effected adverse 
possession in land, and so forth. Is it 
still true that “ do as he (king) may 
please, he ran no risk of outstepping the 
boundary of his sphere ”? 

The learned writer continues : “ It is 

deep-rooted but unfortunate notions that 
havo always made judicial posts attrac¬ 
tive and coveted in India, and though the 
circumstancos have altogether changed 
since our coming in contact with the 
West the mentality still continues in 
spite of it. There you have a clear 
instance of different mentalities. In 
England judicial service is looked upon as 
a career of useful public service. In India 
it is looked upon as an opportunity for 
lording over our fellowmen ”, ‘ This is 

the most unkindest cut of all ’ Ye?, 
distancolonds enchantment to the view ’ 
but the familiar Hindi words banda and 
bandagi speak volumes as to the nature 
of Hindu mentality. Again, service it¬ 
self in general was held in contempt in 
India and the smritis declare that “ ser¬ 
vice is tho life of dogs”. Judicial service 
in particular held out more fear than 
was attractive inasmuch as the litigants’ 
life, honour, and property depended upon 
the decision of tho judge who could not 
be too learned, too discreet, and too care¬ 
ful. The judge though a sheer instru¬ 
ment of tho state -or the band of tho 
king did still fool his personal rosponsi- 
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billfcy in the matter and would cry mea 
culpa for any the slightest injustice. 
Speaking of the “ rod ” ( danda) —which 
was so called damanat, because it quells, 
adanlan the rebellious against dharma 
and order—it is said that misuse of it 
would destroy the king himself with all 
the people. It was a symbol of justice 
and the fear of any miscarriage of it 
held back even the capable from ac¬ 
cepting the honour. That is our tradition 
and nevertheless should there be auy 
" deep-rooted but unfortunate notions ” 
it is because that the only service we 
have traditionally known of—though not 
salaried—is delegation of theking’s au¬ 
thority and one would court the honour 
of wielding it. It is a sentiment not 
only Indian but English enough too and 
sung by an English poet that. 

“ To reign is worth ambition though 
in hell.” 

In the early days of British rule 
England excited a strange vision to the 
masses of India. It seemed a fairyland’ 
inhabited by a people who could work 
wonders ’ and ' miracles ’ in the physi¬ 
cal world and tho rare Englishman with 
his strange dress and stranger manners, 
and his lady always by his side, was 
an object of wonder, Tho historical 
conditions made him (because he was not 
well seen), feared, obeyed, and admired. 
His ways and means formed a contrast 
with tho Indian ones, his behaviour exci¬ 
ted a sense of individuality, and his 
success in bringing India under his sway 
made him an object of veneration. With 
the practical disappearance of the old 
Kshatriya rule with the second battle of 
Thanesvar, people were groaning under 
invasions, anarohy, misrule, religious 
persecution, and what not. In rosponse 
to a desire to revive or restore the old 
order of things Vijayanagar was a bril¬ 
liant beginning and tho rise of the 
Mahratta power a short-lived conti¬ 
nuation. The first wa3 actually des¬ 
troyed after the battle of Talikoto and 
the second, side by side with which 
the British power in India was gather¬ 
ing strength, was doalt a deathblow 
..first at the third battle of Panipat and 
lost all hope of its supremacy with the 
treaty of Bassein. Tho English power 
was established and tho ending of the 
Mutiny removed the remotest notions of 
its weakness. Tho prevailing order had 
gone and a change had come. Chivalry 


was long dead and buried, personal va* 
lour grown feeble could not oppose 
the now gunpowder warfare, fighting 
classes of the old style for want of 
venue and vent to their powers 

and also of means of livelihood, be¬ 
came thugs and freebooters, and the 
people cowed down and meek welcomed 
peace at any cost. It is a psychological 
law that the ruling community is held 
in veneration, (especially in India where 
the king is hold as containing a divine 
element in him) and what they do the 
people (especially those from whom 
vitality has fled) follow. The English 
manners and customs came to be 
imitated and he who knew English 
to communicate with the governing 
cl us wm shewn a veneration which 
was no whit short of that paid to a 
priest of god. The apathy of the olden 
days for paid service had lost its strength 
and the 1 brain price ’ which the aliens 
brought and extended even to their 
agents and interlocutors excited a sense 
of elevation and importance in society. 
It ought to be this that made the po3ts 
under Government, including judicial 
ones, attractive or to be run after. All 
the same the old notion of delegated 
authority continued and public service 
newly introduced was mistaken for it. 
Everywhere now departments of admi¬ 
nistration grew up with their respective 
heads and staff in place of a few king s 
officers of the bygone days, and it is 
this, coupled with want of direct touch 
and intimacy betweon the governing class 
and the governed, and also the ignorance 
of the language of the former by the lat¬ 
ter (with their obvious effeot and oppor 
tunities), that gave an opportunity to 
many " of lording over our fellowmen. 
Nevertheless it was i*ot in any bad sense 
but with an emulative sonso of the \eaio 
benediction samananam uttama sloko W 
stu (may tho best renown among thy 
equals come to thee). In England an “ 
America whoro public service had 1 
different origin and a different history 
and is understood in tho only sense 
familiar there and the best brains are 
usually occupiod eithor in some pron 
able business or conoern, or in the dove 
lopraont of the resources of the state, 
judioial appointments, or for that matter 
any Government appointments, havo no 
" special oharm " (except to those 
lack enterprise) booauso there is neither 
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the vanity of the sense of delegation of 
king’s authority nor rich emoluments 
attached to them, and what is wanting 
in these respects the s3nse of renown 
(which is reserved only to a fortunate 
few) or the consciousness of publio bene¬ 
faction 1 has to supply. E. g., Eoglish 
figures may be familiar we give the 
American figures which are mere inte¬ 
resting and illustrative) the Chief Justice 
of the Supreme Court of America gets a 
salary of $ 13000, per annum and his 
associate Judges $ L2.500, each, and a 
District Judge $ G000. Taking a dollar 
as equivalent to Rs. 3 the salary of the 
Chief Justice comes to Rs. 3,250, of one 
of his associate Judges Rs. 3,125 and of 
a District Judge to Rs. 1,500 a month, 
which, considering the average earning 
of the people (Rs. 35 a year per capita 
in India ; £ 50 a year per capita in Eng¬ 
land ; and much more in America though 
the correct figure is not available) and 
the cost of living there, is a very 
unattractive sum. Many Americans can¬ 
not have their own homes and find it 
easier to live in hotels, and Justice 
Holmes humorously remarks. “ We the 
Americans are ouckoos and make our 
homos in the nests of other birds.” 
One can compare this with the Indian 
scales of pay and (taking the co 3 t 
of living otc. in India) draw his 
own 1 conclusions. In England the 
nobility and tho well-to-do classes who 
need not work for bread take to " public 
service as a sort of intellectual occupa¬ 
tion, but, bo the reason what it may, tho 
Indian conditions are different and higher 
appointments are accented not merely as 
an opportunity for useful public ser¬ 
vice but also as attracted by their 
emoluments. The learned writer is 
rathor harsh to tho subordinate judiciary 
in India, and whether, it is that ho un¬ 
fortunately camo in contact with only 
the black sheop in that fold or has any 
particular reason to mako tho observa¬ 
tions ho doos regarding thorn, it is none 
tno present purpose to discuss. 

«. oxt * ho sa >’s speaking of law as that 

thoso rules are binding on tho sovereign 
and the subject.” Apart from the fact 
that our languages know no old torms 
expressive of that relation (we have only 
febi'V fche 0h,nin g Personality, and praja, 

U em.n U a f° I that - BPr ‘ n8 fr0m tho * and ) 

60verif, 0n / y »u° 8<Md thafc ib is 80 on tho 

voroi^n to tho extent of enforcing and 


on the subject to the extent of being 
enforced upon. If tho King of England 
would tomorrow shoot a person dead one 
wonders if a Judge Goscoine would come 
forth to order his arrest or sentence 
him for murder. Tho explanation offered 
may bo valid, but* the question is, does 
it establish the equality of all, the 
sovereign included, as our learned writer 
asserts. 

Now to “ the conscience of tho public ” 
a9 reflected in the law. Mr. Bryce writes; 

Europeans have thought of a legislature 
as belonging to tho governing class. In 
America there is no such class. Euro¬ 
peans think that tho legislature ought to 
consist of tho best men in the country, the 
Americans that it should be a fair ave¬ 
rage sample of tho country. Europeans 
think that it ought to load the nation, 
Americans that it ought to follow the 
nation.’ If tho " governing class ” con¬ 
sisting of “ the best men in the country ” 
able to lead tho nation ” is all the 
public then truly our learned writer is 
right : but as it is, those that for the 
time being conduct the Government in 
England force all 9orts of measures on 
tho people ; they enjoy the confidence of 
tho House ; and there is a thorough orga¬ 
nization and “ whips ” at their back. 
The time of the house is all occupied 
in considering the Government measures 
and there is little or no time left for 
private Bills. The M. P.’s arc not res¬ 
ponsible to their constituents for any act 
of’theirs and can do what is not contem¬ 
plated by oris even repugnant to the 
people who elected them. Nevertheless 
that is the way in which the law origi¬ 
nates and it is straining, language to call 
it a declaration of peoplo’s will. It is 
not the conscience of the public ” 
unless “ the governing class,” whether 
it turns out repugnant or contrary to the 
people s desire, is itself the public consci¬ 
ence. That would bo a strange definition 
of conscience ” and hero are two, cited 
by \\obster : As science means know¬ 
ledge so, conscience etymologically 

means self-knowledge.But 

English word implies a morai standard 
of aotion in tho mind as well as a consci¬ 
ousness of our own actions. . . Conscience 
is the roason employed about questions 
of right and wrong, and accompanied 
with tho sentiments of approbation and 

condemnation” (Whowoll). ” Conscience 

supposes tho existence of some such (i. e . 


84 Journal 


Articles 


1927 


moral] faculty and properly signifies our 
consciousness of having acted agreeably 
or contrary to ite direotiong” ( Adam 
Smith). Lot language be strained 
and said that the “ congcience of the 
public” endg with the election polls (even 
that is not satisfactory ; votes are can* 
vassed or even swayed away by election 
campaigns) and thenceforward it is the 
conscience of the “ governing class,” 
but is it so to that extent at least 
in India ? Tho history of the Indian 
legislature (central and provincial) 
ever since its inception speaks for 
itself how much ” the public consci* 
once is reflected” in the several “Codes” 
and ' Acts” we have, but yet our learned 
writer calls it “something unique in the 
history of its (India’s) pooplo.” 

Our loarned writer advocates the 
substitution of the machinery of law 
for human judge” and it is one thing to 
do it to that extent of preventing a judge 
to do this or that in the supposed name of 
“equity, justice, and good conscience.” Ho 
speaks of tho elimination of tho “personal 
element” but it cannot be disputed that 
the present law, statute or precedent, has 
in its very inception a personal element 
and another in its administration. The 
difficulty is such that for that very 
reason legislation was not attempted in 
India though its seeds were not alto¬ 
gether unknown. “ Legislation," says 
Mr. Bryce, “ is a difficult business in all 
free countries, and perhaps more difficult 
tho more free the country is (so was India) 
as has been pointed out at some length 
above) because the discordant voices are 
more numerous and less under control." 
He also says : " In Europe all sorts of 
persons *are sucked into the vortex 
of legislature—nobles and landowners, 
lawyers, physioians, businessmen, arti¬ 
sans, journalists, men of learning, men of 
science. In Amerioa five repro entatives 
out of six are politicians pure and 
simple, mombors of a class well defined as 
any one of the above-mentioned Euro¬ 
pean class.” It could bo said that the 
legislation in the making of which “ all 
sorts of persons" have joined must bo of 
an ideal kind and agreeable to all 
classes of persons and satisfactory from all 
points of view, but tho question is, to 
what extent.(other than voting) they are 
responsible to tho making of it and whe¬ 
ther there is such a thing as " legal acu¬ 
men" in the making and handling of law, 


and whether “ all sorts of persons” can 
have pretensions to it. For our part we 
are sceptic that it is either not required or 
could be easily acquired and we do believe 
tbat it is a special faculty and can only 
be the result of diroct study, training, 
application, and experience. The net 
result is, a few frame law and the rest 
are all voters at the persuasion of 
others or in loyalty to their leaders. 
This and other things must have been 
realized in India and a new way alto¬ 
gether free from such difficulty could 
therefore have been devised. One verse of 
Manu most pithily expresses the charac¬ 
teristics of Dharma (of which “law” is a 
branch) and “legislators:" “ Listen to that 
Dharma which is (always) practised by 
the learned that are good and alwaya 
free from a sense of instinotive likes 


and dislikes and is permitted by 
conscience,” and tho denotations and 
connotations of all the words employed 
have to be taken and considered before 
tho sum-total of the conceptions of " law" 
and “legislators" could be determined. 
The origin of the Smritis shows tbat when 
new complications arose in society and 
tho necessity was felt to solve tho ques¬ 


tion of Dharma applicable to them a per¬ 
son of eminence (who could be said to 
have formed a single man legislature) 
who could keep the eternal principles 
(corresponding to the principles of legis¬ 
lation of the present day plus the prin¬ 
ciples of “law" too) in view and deolare 
tho “law” to meot the new conditions was 
requested to promulgate the laws and 
what he said was loyally accepted and 
obeyed by all. The difference is that, 
under popular and constitutional govern¬ 
ments, people’s representatives, formally 
ohoson, constitute the legislature and a 
section (Committee) of it formulates the 
law for the acceptance of the whole House 
of Representatives ; but it was the elite 
then of the people (who would bo obeyed, 
and who'electod’ in tho sense that the elec¬ 
ted person wo aid be followed though not id 
the senso of chosen as at tbo present day; 
who had assembled in a particular place 
from all parts of tho oountry selected a 
promulgator (who corresponds, though 
alone, to the Committee) for declaring the 
"laws." Let it not be supposed that he 
was an undisturbed lecturer and thoso 
who ohose him 9ilont audienoo, but ho 
was hackled by them with all sorts o 
questions till a satisfactory answer 
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came, and the promulgations were so 
to speak discourses containing numer¬ 
ous questions and answers. That 
was for the whole country and on a large 
scale, and in smaller and individual 
matters there wore parshats or referees, 
but all the same the fact of implied 
representation and actual promulgation 
was there though not in identically the 
same manner as at present in the West. 
At any rate it was not much behind the 
“ public conscience ” disoussel above. 
Bstit was kept within its legitimate 
limits for the reason that it could over¬ 
step the eternal principles otherwi : e, 
bring forth loose and short lived law in 
place of sound and enduring “law," and 
produce chaos in place of order. Even if, 
for the sake of argument, tboy could he 
made hotter, there could have been people 
even in those days who found consolation 
in that “ certainty is better than exacti¬ 
tude." Some lesser Smritis did actually 
come into being, but for the reason 
that the old ideal of promulgating “laws" 
had degenerated they have all been thrown 
into the background by eminent autho¬ 
rities themselves. Also “ the greatest 
good to the greatest number ” was not an 
unknown principle and it is clearly stated 
that in the interests of a family one 
can be overlooked, a family in the in¬ 
terests of a village (or township), a 
village (or township) in the interests of a 
country, and the world in the interests 
of one's own self (At mar the) ” (—the last 
probably meaning, one might overlook 
the whole world in self-defence). 
Such notions could be brought under 
Arthasastra which in many res¬ 
pects is the same as utility, hut 
in commenting upon ' Let a king attend 
to judicial trials according to Dharma- 
sastra " Vijnavesvara says “ according to 
Dharmasastra and not according to Artha¬ 
sastra, for tho former contemplates 

pure justice and the latter utilitarian 
justice. 

Regarding “ bringing private opinions’’ 
it ie hard to draw a lino betwoou a " pri¬ 
vate opinion" and a not-privato opinion. 
The written law is there and it is no 
privato opinion if it is capable of being 
understood in one way by one and in 
another by another. The ditliculty is 
enhanced by the fact that tho case-law 
has to he appliol and one says that a 
case it in point and another it is not — 
both honest men, loarnod and honour¬ 


able. Judges often give conflicting opi¬ 
nions and sometimes (as in tho Franconia 
case) the minority may bo in tho right, 
but yet the view of tho majority prevails, 
and nevertheless tho view of either is not 
private. It may be that one exercises 
his privato opinion without knowing 
he is doing so or honestly believing 
that he is exercising no private 
opinion at all, and if that is so rea¬ 
sons beyond human control are respon¬ 
sible for it and men’s sense of good and 
had depends upon the nature of lifo they 
have led and the experience they have 
derived. Proud is the day when man 
can divest himself of the personal ele¬ 
ment in feeling and thinking at least so 
long as tho present state of things con¬ 
tinues to last. 

“ There is no promise to sell or lend 
his conscience to the client ” on tho part 
of the counsel. Hero there could lie two 
views, one of the lay public and the 
other of those who know the nature and 
working of law whethor professional 
lawyers or others. The question comes 
here whethor the law is technical or 
not, and whether it is in consonance 
with the nature and technicalities of 
law that a lawyer has to guide himself 
or by the opinion of the laymen as to 
the nature of an act or transaction. 
Courvoisier’s case is a splendid illustra¬ 
tion of tho conflict between legal and 
popular point of view. During trial 
Courvoisier admitted his guilt (murder of 
Lord William Russel) to his advocate 
Phillips, and nevertheless Phillips in 
consultation with an eminent judge who 
sat on tho Bench with tho trial judge had 
to continue tho defence of the prisoner. 
In a speech which was a master-piece of 
eloquence lie diverted his onergy to im¬ 
pugning witnesses’ voracity claiming it 
was not his business to say who com¬ 
mitted the murder. “ That conduct of 
Phillips has since been justified by tho 
preponderance of professional opinion 
though public sentiment outside 
tho profession generally condemned it ’’ 

( Hailman). Our loarnod writer admits 
that if that ho a fault lot it he of law and 
not of tho judge and should ho not extend 
the same courtesy to lawyers also? Does 
ho oxpoet that lawyers should argue their 
cases from a point of moral or ethical 
principles, and’ovon if they would, would 
tho Court accept thorn in tho face of the 
law properly so called ? Theirs is a difli- 
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cult ta9k especially as no point of law is tend to know law and the working of it 
quite certain and both sides have to bo should cast aspersions at and speak dis- 
re presented in the light of the instruc- paragingly of the learned members of 
fcions received from the parties. Laymen the honourable profession, 
are not lawyers and to them any and Lastly regarding " private or moral 
every evidence can bo tendered .'at any conviction ” and ** judicial conviction 
ani every stage in any and every manner It is strange that our learned writer i* 
but a lawyer has to present his evidence at pains in this matter 'when not only 
in an ordoily, relevant, and technical those but also “legal logio” and “ordinary 
manner and for that purpose he has to logio,”‘‘legal guilt ” and “ moral guilt," 
direct the witnesses to depose in a parti- “ legal, conscience M and “ moral consci- ! 
cular manner. It i3 straining language enco” etc.* there exist in all reality. It is 
to say lb is coaching, and in fact not neces?ary to discuss them all here, but 
American writers of repute advise law- for the purposes of illustration ' legal 
yors to themsolvos examine the witnesses guilt ” and *' moral guilt ” may be distin- 
lirst as part of studying the case. Even guished. Says a learned writer ; " Legal 
in the Court room lawyers havo to lead guilt and moral guilt are not the same- 
witnesses to particular points and make thing. Moral guilt is a subjective, per- 
them stato what they havo to say in res- sonal, ethical matter ; legal guilt an 
pect of it, and when enough has been objective, social, legal matter. The first 
said regarding it to lead them to another exists by virtue of a man being a free, 
point and so on. That is nob done to pre- responsible agent, in the larger, ideal, 
vent the witnesses from expressing them- ethical sphere ; the second by virtue of 
solves freely for the lawyer fears that it being a socially restricted animal in a 
would damage the case, but to prevent political sphero. No contradiction ex* 
flippancy and lovity on the .part of the ists, then, to find a man morally guilty 
witnesses on one side and on tho of a crime and yet legally innocent, for 
other to give an orderly manner with law it is all a question of proof- 
required by law to what they Moral guilt is a question of what the 
have to say. Tho client watches them, man has done; legal guilt of what the 
tho opposite side watches them, tho law has proved him to have done. Con- 
Court watches them, and tho public vorsely, through the imperfection of the 
watch them too. It is a cheap expre 9 * system and the lack of human omnisoi* 
sion that lawyers are liars, but that is ence, a person may bo legally condemned 
the layman's view and a tribute an ao- yet morally innocent.” (Brumbaugh ). | 

quitted Courvoisier would give to hisPhil* The same writer says: " (Thero is) a- 1/ 
lips too. But just as our learned writer double standard—that of moral law in j 
advises judges that “.they should get tho the perfeot ideal cherished with more or 
whole work performable by the machi- los9 enthusiasm in the public mind, and' 
nery (of law) performed by it instead of that of legal law temporarily fixed, and 
stealthily adding anything of their own as far as possible an expression of tho 
manufacture” lawyers too have the same formor embodied in the statutes and h 
machinery to 9et in motion and cannot customs of tho country. That tho two 
put forth their own hand ” to “ manu* are not identical is to tho unrefleoting a ' 
facture.” If such law is mischievous in demoralizing woaknos9 of the law and U 
tho eye of the pooplo (who havo access to ofton unjustly attributed to the callous• I 
lawyers and therefore oould speak this or ness of the legal profession" (tho I 

that of them and not of judges to whom italics are ours). So with tho rest and J 

they have no access), woll, that is “ thoir commonts are needless. . I 

own mako ” and they can see that the This in brief closos tho examination wo | 

whole of it is roplaccd by morality and proposed to ourselves and it is hoped I 

equitable justice. Thero is exouso that that tho answors to tho points not I 

the ignorant speak so and so of lawyers oovored by this do similarly becomo I 

but it is unjustified that those who pre- plain. L 
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Husainbhai v. Bhanailal : A. I. R. 1924 Nagpur 338 
By M. G. Sdirsalker, Pleader, AKOLA 


C Continued from A. I. R. 1927 Journal Page 79.) 


12. Undor tho present Code also, in 
spite of the attempt of the iegblaturo to 
meet the difficulties felt under the old 
Code in carrying out tho policy of final¬ 
ity in cases of arbitration the same old 
conflict has begun to show itself, Girija 
v. Kanai (34), T. 1 Vang v. Sona (8), and 
tho present Nagpur case, though those 
do not specifically refer to the Privy 
Council decision, show by their actual 
decision that they are in favour of 
distinguishing the samo. The question 
of tho maintenance of a suit to set aside 
a decree passed in terms of tho award 
being allied to that of the main¬ 
tainability of appeal, tho decisions in 
D. Vijaya v. Vcnkatsubbarao (14) and 
Subarao v. Appadurai, A. I. II. 1925 
Mad. 621, in favour of the maintainabi¬ 
lity, must also be considered asjthrowing 
thoir weight in favour of the above 
referred cases. In fact Tyabji J. in 
Vijaya v. 1 enkata (L4) specifically says : 

Tho two decisions in Raja Narain v. 
Chotulharain (15) and Ghulatn v. Muha~ 
mad (7) can he partially reconciled 
if Ghulam v. Muhamad (7) is 
taken as deciding that tho matter on 
which the decision of the Court 
making the reference is final (provided 
upholds the award) must ho 
connected with tho proceedings before 
tho arbitrator.” Whereas Lulawana v. 
Lachya (19), Uacha v. Abdul (3), Ilari v . 
llam (Jo), Muhamad v . Valli (36), Sauar- 
mull v. [lira A. I. R. 1926 Pat. 161 
aftor specifically referring to tho Privy 
Council decision, hold that it is still a 
binding authority. Under those circum- 


(81) (1918) 27 0. L. J. 839=13 I. C 109 
(•M A. I. R. 1923 All 602^=J5 All 141 
(30) A. 1. R. 1924 Bom. 321. *"* 441, 


stances when eminent Judges differ as to 
the real import of the Privy Council 
decision, it would ho hazardous to sup¬ 
port any particular view. However, 
attempts to solve the difficulty need not 
be stopped, and suggestions for further 
consideration should always be welcome. 
It is, therefore, with due humility and 
deference that I proposed to offer seme 
suggestions. 

13. In tho first place, it i 3 necessary 
to see whether tho alterations that are 
to ho found in tho present Code are such 
as to affect 'the policy of finality which 
has been found in tho former Code by 
the Privy Council. It is significant to 
note in this connexion, that in all those 
cases, which are to be supposed to favour 
tho distinguishment of tho Privy Coun¬ 
cil case, no such contention about the 
change in law or of policy in it is 
advanced. Besides, the holders of con- 
tiaiy viow aro unanimous in holding 
that there is not only no change but 
that the alterations found in the present 
Code, viz, tho addition of the words "or 
otherwise invalid, have actually streng¬ 
thened tho old policy of finality: vide 
t i h f e , i ; e “arks of White, C. J., in Bacha v. 
A jdul (3). Even Walsh, J., who accord¬ 
ing to Sulaiman J., is in favour of tho limi¬ 
ted construction of tho words “or other- 

W180 /i i o\ Va ! i<i observes in KanhayalaVs 
caso(13J: Since the case of Ghulam was 
decided^ the words “or otherwise being 
invalid have been added without in 
any way affocting the decision or tho 
lea’-ons given by thoir Lordships of tho 
i lvr y Council. A raoro comparison of tho 
old S. 522 and tho present paras. 15 and 
16 will show that this view of Walsh, J. 
is correct. In this way tho Privy Coun- 
cil decision and, in fact, all decisions 
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since then till the new Code, cannot be 
distinguished on the ground of the change 
of law. 

Now turning to the cases them¬ 
selves, that is the Privy Council 
and Nagpur cases and the law-points 
involved therein : it is evident that in 
both, the same question, viz. whether an 
appeal lay under para. 16 (2) was before 
the Court for determination. But that 
does not seem to be enough. For there 
are more grounds than one, on which it 
can be contended that the appeal lay or 
did not lie. So the materiality lies in 
the grounds urged in the two case 3 . 
Tho ground in the Nagpur case is that 
the reference is invalid. The particular 
circumstance under which the reference 
is invalid is evidently not so much 
material, for the ultimate deprivation of 
the Court s power to take action under 
para. 16 arises from tho invalidity and 
not from tho particular circumstance or 
fact creating the invalidity. Para. 1, 
which provides the law on the point, 
mentions the conditions for a reference 
to bo valid. Some of these are : (1) the 
mattor in difference should be one in 
suit and not in execution. T. Wang v. 
Sona (8) ; (2) all parties interested must 
agree, as hold in tho caso under notice ; 
(3) this agreement must bo (a) legal and 
lawful, i. e. in the case of a minor party, 
it must be sanctioned by tho Court under 
O. 32, R. 7 ; D. Vijaya v.Venkatsubbarao 
(14) ; (4) the matters to bo referred should 
be fit for reference, Ganoba v. Narayan A. 
I.R. 1923 Nag. 112, (5); the difference bet¬ 
ween the parties should be real. So the 
difference in facts creating the invalidity 
is not at all material. That is why 
T. Wang v. Sona (8), where tho roferonco 
was invalid because tho subject-matter 
in dispute, being a dispute in execution 
of a decree was not fit for reference, is 
as muoh a good authority as tho Nagpur 
case, where the reference was invalid 
because the plaintiff did not join in the 
reference, for the proposition that where 
the reference is invalid, appeal lios. 
However, even the actual invalidity it* 
self i3 not matorial, when the decision 
is that no appeal lies. For to arrive at 
a decision that no appeal lios, it is nob 
necessary to go into* tho question of this 
invalidity. For oxamplo, if in tho Nag¬ 
pur case, one has to hold that the 
appeal did not lio, whoro is the need to 
determine whethor the reference is valid 


or not ? The reason is that here we are 
dealing with the powers of the appellate 
Court and not of the trial Court. The 
question of deciding whether an appeal 
lies will always appear before an appeal 
Court in cases of arbitration, and, as 
such, it has nothing to do with the 
soundness or otherwise of the grounds 
urged before it against the deoision of 
the trial Court if the appeal Court has 
to hold that no appeal lies. Owing to this 
peculiarity, the ordinarily required simi* 
larity of facts in order to make a deoision 
binding in another case, is not necessary, 
where the decision sought to be authori* 
tative, is that the appeal does not lie, 
under para. 16 (2). 

14. Applying these tests to the facts 
of the Privy Council case it will be seen 
that there one of the defendants in the 
suit through his guardian ad litem agreed 
to refer the case to arbitration without 
the sanction of the Court under 0.32, B. 7. 
Tho Court also without noticing this 
defeot referred the case to the arbitra* 
tors who in due course gave their award. 
Although the defendants objected to the 
samo on the ground of this want of sanc¬ 
tion. still the Court, evidently holding 
that tho agreement did not require suoh 
sanotion and that the reference con¬ 
sequently is valid, passed a dooree in 
terms of the award. Defendants appealed 
to the Chief Court of tho Punjab, which, 
instead of going into the question whether 
the reference was invalid for want of the 
Court’s sanction under O. 32, R. 7 to 
the agreement of reference, evidently 
assumed the invalidity as it was enti* 
tied to do, if it bad to hold that the 
appeal did not lie, and held, aftor entering 
exhaustively into tho whole history of 
the law on the aubjoct from 1859, 
specifically that no appeal lay. In 
further appeal to the Privy Oounoil, 
Sir William Rattigan, K. 0., for the 
appellant, spooifioally pleadod, that the 
roferonco was invalid for tho roason 
mentioned above, but still their Lord¬ 
ships, in view of tho clear words of 
para. 16 (2\ exprossod their ontiro con¬ 
currence with the deoision of tho Chief 
Court. Thus it is clear that there had 
been speoifio plea all along from the 
trial Court till the Privy Council that 
tho reference was invalid and the 
dooision of tho two appellate Courts is 1 
that no appoal lay. In this way the 1 
conditions detailed above for tho deoi' 
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sion being authoritative in cases where 
the reference is invalid being satisfied, 
there is hardly room for distinguishing 
the case and the remark of Krishna¬ 
swamy. Aiyar, J., that the case before 
the Privy Council was not a case 
of no submission,—a remark, the value 
of which is much weakened by 
his own holding later on as one of the 
members of the Full Bench that the said 
decision is binding on him in the case 
before him--does not seem to be correct, 
for it is not nocessauy for the decision of 
the Privy Council to bo binding that tho 
case before their Lordships should he 
actually one of no submission, but it is 
quite sufficient that such a contention 
had been raised. Similarly tho remark 
of Kinkhode, A. J. C M in respect of 
Lutawana v. Lachya (19), a case similar 
to tho Privy Council case, that the par¬ 
ties interested had joined—a remark evi¬ 
dently meant to convey tho same idea as 
is done by the remark of Krishnaswamy 
Aiyar J.—must share the same fate. It 
may bo stated hero that the weight of 
opinion on the point whether an agree¬ 
ment to refer under para. 1 is subject to 
•O. 32, R. 7 is in favour of holding that it 
is so subject : See D. Vijaya v. Venkata - 
subbarao (14), Almaram v. Bhila (37), 
Ganesh v. Mulch and (38), Chajju Mai v. 
Tarloki A. I. It. 1926 Lah. 665, Emnabai 
v. Fakir A. I. It. 1922 Sind 1. 

The contrary view is propounded only 
in Ilardeo v. Ganri (39), though towards 
which two of tho three Judges in Luta~ 
wana v. Lachya (19), and the Judges in 
Debir v. Amina A. I. It. 1925 Cal. 475, are 
inclined favourably without actually de¬ 
ciding the point. Krishnaswamy Aiyar, J. 
.and Tyabji, J., both find it difficult to 
Toconcile this Privy Council decision 
with thoir Lordships’ prior decision in 
Raja Narain v. Choudharain (15), but 
this difficulty is not unsurmountablo 
under tho present Code, for the case of an 
award given boyond time allowod by tho 
Court was specifically doclared invalid 
under tho last clause of S. 521 of tho 
•old^Godo without its being included in 
(c) as one of the grounds for sot¬ 
ting aside tho award, but under tho pre¬ 
sent Codo, thoro is not only no such 
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specific declaration—which, by the bye, 
does not alter the nature of tho award 
as held in Shib Kristo Dawn Co. v. 
Satish Chandra (10)—but that the clause 
itself has been transferred to and amalga¬ 
mated in para. 15 (c) so that it cannot 
now be contended that a decision of this 
objection is not final, which it would 
have been possible to contend under the 
old Code, the case not being included in 
S. 521 (c). Thus, owing to the change in 
law, Raja Narain v. Choudharain (15) 
is no longer an authority and so it can¬ 
not conflict with Ghulam v. Muhamad 
(7). In this way it is submitted with 
duo deference that the authority of this 
Privy Council decision is quite intact 
under the present Code and it cannot he 
distinguished from the cases whore the 
references are invalid as is in the Nagpur 
case. 

The distinguishment of Lutawana 
v. Lachya (19), and Bacha Saheb 
v. Abdul (3). 

15. Tho learned Judge in the Nagpur 
case has tried to distinguish the above 
two cases obviously to show that there 
is no conflict with his view in other 
Courts The facts of the Allahabad case 
are quite similar to those in tho Privy 
Council case of Ghulam v. Muhamad (7), 
differring however; in one somewhat 
important particular, viz., that in the 
Allahabad case the objection of the in¬ 
validity of the reference was not taken 
in the trial Court though other objec¬ 
tions were so taken and from the limita¬ 
tion point of view it may he argued that 
some importance is attached to this 
difference. Tho argument about this 
difference cannot be made much of. In 
tho first place, the objection in the Alla¬ 
habad case being that the reference is 
invalid for want of sanction under O. 32, 
R- 7, it is clearly based on a breach of a 
statutory provision affocting the juris¬ 
diction of the Court, and it is clearly the 
duty of tho Court to take judicial notice 
of the same notwithstanding tho law of 
limitation, as hold by Lord Morris in 
Raja Narain v. Choudharain (15) and in 
Girija v. Kanai (34). Besides it has 
boon already shown, while discussing the 
authority of Ghulam v. Muhamad (7), 
that in tho appeal Court, whore it has to 
hold that the appeal does not lie, the 
question is not whethor the objection 

(40) 11912] 39 Cal. 822=18 I. 0. 69. 
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raised is a good ground of appeal on 
merits or from the limitation point of 
view but is, whether, assuming the 
ground to he good, the appeal lies. Of 
oourse the position is different if the 
Court has to hold that the appeal lies. 
In this view obviously the fact that in 
the Allahabad case the objection to the 
validity of the award was first raised in 
the appeal Court, that is, when it was 
time barred is immaterial for the pur¬ 
pose of distinguishing that case. To dis¬ 
pose of the appeal on this ground, viz., 
that the ground taken is time barred, 
is to dispose of it on merits and on the 
basis that the appeal lies and not on the 
second ground mentioned by Richards, 
C. J., arising under para. 16 (2) in his 
judgment, a relevant portion of which is 
quoted below. So what is necessary to 
see in respect of the Allahabad case for 
the purposes of distinguishment is whe¬ 
ther the learned Judges did decide the 
appeal on the ground that appeal to 
tho District Judge did not lie or on the 
merits, they being entitled to take any 
one of these two positions under the 
peculiar oircumstance3 of the law and 
facts. What Kinkhede, A. J. C., observes 
in respect of this case is .' 

(i) In that case all parties interested 
had joined. 

(ii) In second appeal to High Court 
(from the remand order of the first ap¬ 
peal Court whero tho Court acoopting 
tho objection to the validity of the rofer* 
once, remanded tho case for trial on merits) 
the Judges observed that in the case 
before them, the defendants took no objec¬ 
tion before the Court of the first instance 
on tho ground that tho award was in¬ 
valid because tho agreement to rofer the 
dispute to arbitration had not received 
tho sanction of the Court. It is observed 
that such objection could have been 
taken before tho expiry of tho period of 
limitation and not having boon takon'at 
that stage, it could not, at any subse¬ 
quent stago, be put forward as a ground 
for setting aside tho award. Tho objec¬ 
tion was, therefore, disallowod on tho 
ground of delay in making and not on 
the ground that it was not a valid objec¬ 
tion. Tho necessary consoquence was 
that the appeal to tho District Judge was 
held incompetent and tho ordor of 
remand was, therefore, sot aside. 

So far as tho first observation is con¬ 
cerned, it has already been discussed in 
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para. 14 above and shown to be not be* 
> ond objection. In the second observation 
Kinkhede, A. J. 0., holds that the Alla¬ 
habad case was decided on tho ground that 
the objection was time barred. In the 
face of Raja Narayati v. Choudhurain (15) 
and 27 C. L. J. 339, it is not probable 
that the Judges would hold this ground 
tenable, for that would be manifestly a 
wrong decision. However, apart from this, 
tho question, as already stated, is whe¬ 
ther tho Judges decided specifically that 
tho appeal before the District Judge was 
not maintainable under para. 16 (2) or not. 
If the question can be answered in the 
affirmative, then it is clear that the 
Allahabad case cannot be distinguished. 
The reply solely depends upon what the 
Judges have actually said in the 
judgments. 

The Full Bench consisted of three 
Judges of whom Ryves, J., has writ¬ 
ten a very short judgment, probably 
bocause he wanted to do nothing 
more than to express his agreement with 
the judgment of the learned Chief Jus¬ 
tice. Kinkhede, A. J. C. t has extracted 
tho observation only from the judgment 
of Banerji, J., and not fronq the judg¬ 
ments of tho other two members of the 
Bench. In order to see on what points 
tho learned Judges wanted to decide the 
appeal, it is necessary to seo what points 
are stated in the judgments themsolves 
to have been before tho Court for deci¬ 
sion, and to see bow they are disposed 
of. Tho judgment of Riohards, 0. J., is 
very explicit in this respect. Ho says : 

It is contended on behalf of the appel¬ 
lants first, that the matter in dispute, 
which could be referred to arbitration is 
not an agreement within the moaning 
of O. 32, R. 7, Civil P. C., requiring tho 
leave of the Court. It is further arguod 
that even if such an agreement - was an 
agreement within the moaning of 
O. 32, R. 7, the fact that leave was not 
obtained did not give a right of appeal. 

It was a matter which the Court which 
made the order of reference could havo 
considered, if it had boon proporly 
brought before it as being a ground on 
which the award was " otherwise inva¬ 
lid.” After stating the points for deter¬ 
mination before him in this way, tbe 
learned Justice dooidos them as follows : 

" While I am inclined to agreo with tho 
decision of this Court in tho oose of 
Harden v. Qiuri, 28 All. 35, I do not think 
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that ib is necessary in the present case 
to decide the point, beoause I think that 
the appellants are entitled to succeed on 
tho second ground.” Between this con¬ 
cluding part of the judgment, and the 
statement of the points for determination 
there is a long examination of the pro¬ 
visions of para. 15, 16 and 1. There is 
also a reference to the Privy Council 
decision in Girija v. Kanai (31). It is 
also said in the final part that ' it seems 
to me that it was the clear intention of 
the legislature by this amendment of 
the Code that objections to the award on 
the ground of invalidity from any oauso 
whatever should be decided by that 
Court (i. o. tho trial Court) and no other 
Court. 

This is another way of express¬ 
ing that the decision of the trial Court 
on the objection is final and no appeal 
lie3 therefrom. So it is clear that 
Richards, C. J., specifically decides the 
appeal before him on tho ground that 
tho appeal before the District Judge is 
not maintainable under para. 16 (2), and 
not, as suggested by Kinkhede, A.J.C., on 
the ground that the objection is time 
barred. As regards tho judgment of 
Banerji, J., the extracts from his judg¬ 
ment given by Kinkhede, A. J. C., no 
doubt support the suggested theory, hut 
if it is taken with the context, or rather 
the previous portion of his judgment, it 
will be seen that Banerji, J. also 
meant to docide tho case on the second 
ground urged by the appellant, and not 
on tho limitation point, lie begins his 
judgment as follows : 11 Tho first question 
to bo determined in this appeal is whe- 
thor an appeal lay to tho Court below 
from tho decroe passed by tho Court 
of tho first instance.” This clearly 
shows that that learned Judgo wants to 
decide whether tho appeal to tho District 
Judgo lay and not whether his remand 
order is correct. Had ho really wanted 
to decide the appeal before him on that 
ground, thoro was nothing to prevent 
him from so stating. After stating the 
petnt for determination in the above 
way, he enters upon tho survey of tho 
history of tho law under tho old Code, 
and pointing out tho alterations that 
appear in tho present Co le, ho observe!: 

udor the old Codo objection could not 
ho taken on the ground that tho award 
was invalid for auy reason othor than 
tho roasons montionod in S. 521 of that 


Code. But, as pointed out above, an 
additional reason has been added in 
the preseut Code for objecting to tho 
award that it is "otherwise invalid.” 
If upon such objection being taken tho 
Court judicially considers tho objection 
and decides it in favour of the award and 
passes judgment in accordance with the 
award, tho decree which follows such 
judgment is under the present Codo final 
and no appeal lies from it.” Such a 
discussion and conclusion about the in¬ 
terpretation of para. 15 was quite un¬ 
necessary had tho Judgo really intended 
to deoide the appoal before him on the 
ground that the appeal before the Dis¬ 
trict Judge was wrongly decided by him, 
that is, he wrongly allowed a time- 
barred objection to be taken before him. 
Banerji, J., finally concludes by saying: 
"I agree with tho learned Chief Justice in 
holding that no appeal lay to the Court 
below.” Thus it is clear that both this 
and the judgment of Richards, C. J. 
meant to decide the maintainability of 
appeal before the District Judge under 
para. 16 (2). Had the Judges intended 
to hold that tho District Judge was 
wrong in accepting a time-barred ground, 
the final order of the Full Bench in the 
appeal against the remand order, would 
have been : ” We, therefore, set aside the 
remand order and send back the appeal 
to the District Judge for disposal” or : 

We sot aside the order of remand ap¬ 
pealed against, and in view of the fact 
that the otToct of our sending back the 
appoal is its dissmissal by tho District 
Judge, wo ourselves dismiss the appeal 
before him and restore the decreo of the 
trial Court.” Certainly it would not have 
been in tho form it is found in at present 
in tho judgments. Thus it is clear that 
that it is difficult to support tho construc¬ 
tion placed by Kinkhede, A. J. C., on the 
decision of tho above Full Bench. 

As regards the distinguishment of tho 
Madras caso, tho facts of the caso are : 
An application to sot aside tho award 
was malo when tho saoio was timo 
barred. However, this fact about the 
application being timo barred escaped the 
notice both of tho partios and the Court, 
which rojectoj tho same on the merit 9 . 
In appeal to tho High Court, a prelimi¬ 
nary objection was takon that no appeal 
lay on tho ground that tho award was 
no award. White, C. J., with whom 
Tyabji, J. agreed says : ” It seems to mo 
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that on the authority of the Full Bench 
decision in Suryanarayanrao v. Sara - 
bhaih (6), the preliminary objection 
is good and should be upheld,” In 
giving reasons for this view, he says 
that the authority of the above Full 
Bench is still binding upon him under 
the present Code. In the end he holds: 

In the present case tho judgment pro* 
nounced under para. 16 (l) is, therefore, 
final under para. 16 (2).” In respect of 
this decision Kinkhede, A.J.O., observes: 

There was thus no application in time 
which could be said to have been refused 
after hearing objections raised.” This is, 
unlike tho remark about the Allahabad 
decision, more an attempt to distinguish 
tho case than to interpret the.decision 
as to what it decided. However, the 
remark in question does not appear 
to be very clear. If tho emphasis in it 
be on tho refusal, and if it is meant to 
convey tliat in the Madras case there is 
no judicial refusal as required by 
para. 16(1), then, although it is true that 
para. 16 (l), requires a judicial refusal, 
it is not so correct to say that in the 
Madras case the refusal was not judicial 
because the application itself was time 
barred. Tho reason is, that if a Court 
has jurisdiction to decide wrongly, it 
equally has a jurisdiction to fail to notico 
a particular fact. In this particular ciso 
tbero would have been no difference in 
the rosult had tho Court noticed the fact 
that the application to set aside was 
time barred. 

The Court thus being quite within 
its jurisdiction, it cannot bo said 
that the refusal was not judicial. So 
this theory of non*judicial refusal exist* 
ing in tho Madras ca3e, which seems 
to have been in tho mind of 
Kinkhede, A. J. C., is also apparont from 
his immediately subsequent remark: 

What is therefore noeded to bar an 
appeal is a refusal of the objection after 
judicial determination by tho Court,” 
cannot bo correct. If, however, tho 
learned Judge, undor his first remark, 
meant to say that the application in tho 
Madras case not being in time, it is a 
case of no application and it is not a case 
of the refusal of the application, as is the 
case in Nagpur, that is still more in¬ 
defensible. Can a plaint filed beyond the 
time fixed by the law of limitation be 
held to be no plaint at all ? There is 


neither reason nor authority for the 
suggested addition of the words “in time” 
after the word ” application " in 
para. 16 (l). His third remark is : “the 
invalidity of the reference was not there 
(i-o. in the Madras case) challenged, as 
in this case, on the ground that all the 
parties interested had not joined in it.” 
The report of the Madras case merely 
says that what is contended is that the 
award is invalid. It does not give the 
details and so there are no means for 
testing the correctness of the remark. 
However, if it be considered that the 
burden of showing that the Madras case 
is of an invalid reference is on the 
person who contends that it is an autho¬ 
rity on that point, then no doubt, for 
want of any details in the report, the 
burden cannot be discharged. However, 
if, as contended elsewhere, it be correct 
that tho. present Code makes no distinc¬ 
tion between the several grounds causing 
the invalidity of the award, then surely 
a decision in a case, where the dispute 
raised is about the invalidity of the 
award apart from the invalidity of the 
reference, will be quite a good authority 
about tho interpretation of para. 16 (2) 
in tho case where the dispute is whether 
tho reference is invalid in addition. 
Even under the old Code, as held by 
Krishnaswaray Aiyar, J., in Surya 
Narayanarao y. Sarabhaih (6), no suoh 
distinction between the several grounds of 
tho invalidity of tho award could be 
made. Thus it is dear that the attempt 
made by Kinkhede, A. J. 0., to distin¬ 
guish the case in Madras on the ground 
that it is more a case of "no application” 
undor the middle olause of para. 16(1) 
than a case of "refusal” under tho third 
olause, as also the attempt to show that 
the case being one of “no award” is not 
binding, must fail. 

The present jodicial opinion. 

The disoussion, that has gone by, has 
shown that the Nagpur view finds ample 
support in Calcutta : soo Girija v. Kanai 
(34), T. Wang v. Sona (8), Uar Prasanna 
v. Arab, A. /. It. 1921 Cal. 353 (1). In 
Nagpur itself, Ganoba v. Narayan , A. I. R- 
1923 Nag. 112, would seem to favour 
Kinkhodo, A, J. C's view though it is 
open to tho objection that there no 
objection about the maintainability of 
appeal was raised and dooidod. In all 
other Courts either there is no decision 
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on the point, or the view is contrary to 
the Nagpur one. Butawana v. Lachaya 
(19 ),Shanker v. Rampiari (35 ), Muhamad 
v. Valli (36), Sagarmull v. Ilira, A. I. R. 
1926 Pat. 164, Baclxa Sahib v. Abdul (3). 

In all these Courts thero is no case hold¬ 
ing that an appeal lay on the ground of 
the invalidity of the reference. No 
doubt D. Vijaya v. Venkatasubbarao ( 14) 
strikes a different note, so far as Madras 
is concerned, by holding that a suit will 
lie to set aside a decree on the ground 
that the reference is invalid because the 
agreement of reference did not receive 
the sanction of the Court undor O. 32, 
R. 7. But that does not seem to have 
been followel since in that Court in auy 
other case. In Nagpur itself, tho later 
observations of Kiukhede, A. J. C., in 
Shanker v. Ohunnilal A. I. R. 1926 Nag. 
37, are, as shown elsewhere, not quite 
consistent with his view in tho case 
under notice. Thu3 it is clear that the 
weight of a ithority is against the Nagpur 
vie w. It is remarkable in this connexion 
that there is a series of decisions in 
almost all Courts holding that a revision 
would lie on the ground that the refer¬ 
ence is invalid. Ravibhai v. Dayabhai 
(41), Bhikalal v. Ackratlal (42), Go pal v. 
Baijanath (11), Parasuram v. Muthu (43) 
Azizuddin \. Moti, A. I. R. 1926 Lah. 
563. Looking to the fact that tho High 
Courts generally do not interfere in 
revision these decisions may be said in¬ 
directly to support tho majority view. 

Intention and Previous History 
of tue Law. 

Although, as already stated, in the 
face of clear words of para. 16, thero 
is no scope for interpretation, still, when 
inferential assumptions and presumptions 
are made in the Calcutta and Allahabad 
cases in tho matter of tho interpretation 
of para. 15, and especially when tho rulo 
of ojusdom generis is put forward in tho 
construction of “otherwise invalid,” it 
would not ho wrong to refer to the report 
of the spooial committoo which is res¬ 
ponsible for the framo of the present 
Code and to the provious history of tho 
law. Such references to tho previous 
history havo often been mado by tho 
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Courts, to find out tho scopo and object 
of the law : see Oinatul v.Nauji (44), 
Rustom v. Emperor (45). Besides, as 
held by tho Privy Council in Vasudeo v. 
Srinivas (46), tho ordinary presumption 
is that the legislature, when it repeats 
in substance in a later Act an earlier 
enactment, intends the words to mean 
what they meant before. The report of 
tho special committee says : “In regard 
to appeal some change has been mado. 
Upon this question, adopting tho view 
of tho Judicial Committee as expressed 
in Ghulam's case (7), wo aro strongly in 
favour of finality in cases of arbitration. 
If right of appeal bo given, the dis¬ 
appointed party will take advantage of 
every such right. To meet tho difficulty 
expressed in the case reported in Kali- 
prosanua v. Rajani (16) (which followed 
many other cases in the Calcutta High 
Court) we have insertod the words, “or 
otherwise being invalid” in sub*S. (c) of 
S. 521 of the present Code. If therefore 
either party considers tho award as 
invalid on any ground, ho can apply 
only, to have it set aside. The last 
sentence in this report leaves no doubt 
that tho legislature which accepted 
para. 16 as framed by tho committee, 
without accepting its recommendation to 
make the order setting aside or refusing 
to set aside appealable as an order, did 
intend to accept the principle of finality 
and to keep open only one remedy, viz. 
that of applying to the trial Court for 
setting aside the award : see Gazette 
of India, Part 1, page 183, and S. 104. 

As regards the previous history and 
state of law, the judgment of the Full 
Bench of tho Punjab Chief Court reported 
in Ghulam Moharncd (7) fully shows that 
even under tho old Code, in spite of its 
defects, the words woro clear in support¬ 
ing tho principle of finality. So also tho 
judgment of tho Full Bench in Surya 
Narayatiarao v. Sarabhaili (6) does the 
same. It has been already shown that, 
so far as the point undor discussion is 
concerned, thore is no change in the 
wording of the law. In fact the vory 
words aro reproduced. So it is clear 
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that they must carry the meaning 
settled under the old Code. 

Summary. 

To sum up, the Nagpur view is objec¬ 
tionable on the following grounds : 

(a) It is against the plain and ordinary 
meaning of the words in para. 16. 

(b) The outside considerations ad¬ 


vanced for the construction of paras 15 
and 16 are not sound. 

(c) It is against the Privy Council 
decision in 29 C. 167. 

(d) It not only conflicts with the views 
held elsewhere, but the weight of opinion 
is against it. 

(e) It is against the intention of the 
legislature and the previous history of 
the law. 


Sind J. C s Criminal Circular 

Contrary to 20 S. L. R. 54. 


A criminal circular No. A./1550, 
-dated the 3rd August 1927, hearing the 
signature of the Registrar of the Judi¬ 
cial Commissioner of Sind, purport¬ 
ing to have been issued under the 
orders of the Judicial Commissioner 
has been received by the Bar Associa¬ 
tion, Sukkur, in the beginning of this 
month. It, among others, intimates to 
the Sessions Judges, District Magis¬ 
trates, the members of the Bar, in Sind, 
and to all concerned, in its para 3, that 
applications for transfer will not be 
entertained by the J. C’s Court (except 
for special reasons) unless an applica¬ 
tion has been first made to the District 
Magistrate or the Sub-Divisional Magis¬ 
trate and disposed of by him. 

I had,in my Critical Note, on 20 S.L.R. 
51, published ip the A. I. R. 1927 
Journal Section pp. 5 and 23 and 28 
Cr . Tj, Journal of India p. 5, and the 
Sind Observer, an English daily of 
Karachi of 27th October 1926 commented 
upon the Judges’ unduly inserting now 
clausos to S. 526, sub.-Cl. (8) and re¬ 
served my opinion on the point roforrod 
to in the circular ; but now that the 
above has been issued to tho detriment 
of the public and runs counter to tho 
eaid deoision I put forth a few words 
against it. 

In my opinion this circular is not 
legal, and will not be a safe guido. It 
cannot have tho force of law, it being 
fully opposed ^to the recent deoision of 
the Division Bench of tho same Court, 


consisting of Mr. Kennedy, ex-Judioial 
Commissioner, and Dr. De Souza, A. J. C 
There the Judges have clearly and in 
most unmistakable terms held (p. 57), 
after dismissing the law and dissenting 
from 6 Bom. L. R. 480 
^ that an application under 8. 52G, Criminal 
P. C., for a transfer of a oriminal oiso lies direot 
to tho High Court, and it is unnecessary that 
such an application should be made in the first 
instance to the District Magistrate or tho Sub- 
Divisional Magistrate uudor 8. 528, Criminal 
P. C. 

This considered judgment of tho duly 
constituted Bench of the Judicial Com¬ 
missioner's Court stands unreversed till 
this day, tho oiroular not pointing to any 
Full Benoh or Privy Council decision 
reve-rsing the same. 

Throughout the ohapter relating to 
transfer applications, in the Code of Cri¬ 
minal Procedure, Ss. 526-528, both in¬ 
clusive, there does not exist a word to 
prohibit tho applicants from approach¬ 
ing tho High Court direct. Tho Judges 
presiding in Nathoomals case (20 S. L. R, 
51) base their decision on this point on 
this very ground. Tho actual words 
of their judgment are : 

There ia nothing in tho statute which reudora 
it necessary to movo tho District or Sub Divi¬ 
sional Magistrate in tho first instance. 

They go further and remark that : 

If tho High Court oannot bo moved until on 
orcor ia obtained from tho District or Sub Divi¬ 
sional Magistrate, tho trial will bo uuneoes- 
sarily dolnycd. 

In tho face of suoh a cloar exposi¬ 
tion of tho law by the learned Judges 
of tho Judicial Commissioner's Court 
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and their manifestation of deep desire 
to do justice oheaply and early, it 
is inconceivable how a mere circular, 
which is quite contrary to the ruling, 
can counteract the force of the provi¬ 
sions of the enacted law and the con¬ 
sidered dicta of the Division Bench of 
the Highest Court of the Provinoo. 

It is a matter of common information 
and knowledge to lawyers and the 
public alike that oiroulars can never 
make law. They are intended solely for 
the guidance of the subordinates for ad¬ 
ministrative purposes only, and can 
never ho weighed with judicial deci¬ 
sions. 

Apart from its illegality, it is sub¬ 
mitted, this circular is bound to affect 
the applicants pecuniarily or otherwise. 
Every application, according to it, will 
havo to pass through three Courts, which 
will undoubtedly moan treble the cost, 
treble the time and treble the anxiety 
and vexation due to the same. It clearly 
imposes restrictions upon the appli¬ 
cants, which the legislature had never 
meant. 


It may no doubt mean somo docrease 
in the inrush of such applications to tho 
Court of tho Judicial Commissioner, and, 
on the other hand, an increase of a few 
briefs for the mufassal pleaders, but 
such considerations ought never to pre¬ 
vail in view of tho above. 

Times out of number various High 
Courts have sounded a note of warning 
against tho Judges’ arrogating to them¬ 
selves the function of the legislators 
and encroaching upon the lights of the 
latter, and inserting new clauses or put- 
ing affixes and prefixes to the enacted 
sections of codes of law, and they should 
not be ignored in issuing circulars which 
amount to counteracting the existing 
decision of tho High Court as that 
would bo going against the very spirit of 
the law. 

For the above reasons it is requested 
the Judicial Ccmmissiorer would be 
pleased to review his order and call 
back the circular at an early date. 

Dist. Court, Pleaders' 

Ch ambers. 

20-9 -1927 Rochaldas Karamchand 

Pleader, Sukkur. 


Reviews 


Police Diaries and Statements by 

Mohammad Qalandar Ali Khan, Khan 
Sahel, M. A., LL. M., Advocate, High 
Court, Lahore and Public Prosecutor 
—Second odition (1927)—pp. over 450. 
Price Iis. 5-8-0. 

The very fact that tho second edition 
had to bo brought out only after about a 
year of tho first odition shows the neces¬ 
sity of a treatise on the subject. Although 
tho subject appears to bo short yet, in 
view of its complexity and obstrusoness, 
it well deserves to bo treated in an in¬ 
dependent book like this. 

In spito of all its amendments, with a 
view to barmoui/.o the conflicting views 

R ! U l whether the troublesome 

b».lG2 of Criminal P.C., in its present form 
can bo considered to settle tho law in 
ok»r taro.. In this edition tho author 
has brought tho caao-law, dealing with 


different branches of tho subject, up-to 
date and the relevant cases have been 
nicely and intelligently sifted. Tho re¬ 
lative provisions of the Evidence Act, 
bearing on the subject, havo been clearly 
sot out. The dobatos in tho Legislative 
Assembly, in the form of an appendix, 
will certainly be found interesting and 
the Police Rules and Regulations of tbo 
different provinces given in appendix B 
will be much helpful in the study of the 
procedure of respective provinces. In 
fine, this book deserves a place on the 
shelf of every criminal lawyer, Magis- 
tiato and polico officer concerned in 
the conduct of criminal cases. We are glad 
o observe that tho numerous readers of 
tho All-India Reporter will not bo dis¬ 
appointed, as references to A. I. R. are not 
wanting The printing and get-up are 
satisfactory. 1 
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Legal phrases and Idioms 

Readers of Serjeant Robinson's Bench 
and Bar may re-call a pleasant story he 
tells of Danby, a former wigmaker in 
the Temple. “ One day ”, says Robinson, 
a legal friend went to Danby’s to have 
his hair cut, and while the operation 
was in progress he noticed a boy of about 
12 playing in the shop. The customer 
asked Danby whether the boy was his. 
“ Yes sir, ” was the reply, ” to the best 
of my knowledge and belief. ” “ And 

what do you mean to make of him ? ” 
was the next question, ‘ Well, sir, as at 
present advised, and without prejudice, 
if he turns out a sharp clover follow 
I mean to bring him out to my own 
business, hut if he should prove to be, 
in the efflux of time, a dull, idle block¬ 
head—as I think it is not unlikely he 
will—I shall send him to the Bar.” 
Apart from the humour of the little 


incident and its sly hit at the profession,, 
it amusingly exhibits the love of legal 
expressions which the wigmaker had 
managed to pick up in the course of his 
work. Brought into daily contact with 
lawyers this is not perhaps so very sur* 
prising, but it is curious to notice how 
legal phraseology has entered so largely 
into our every day speech. Mr. Logan 
Pearsall Smith, to whose work on Words 
and Idioms reference was recently made 
in this column, gives a list of phrases 
drawn from the law which are in daily 
use by even the man in the street. " To 
go bail for, ” " to hold a brief for, ” " to 
join issue with,” “a moot point,” 
special pleading, ” ” possession is nine 
points of the law, ” are only a few of the 
idioms which the law has presented to 
our current English. 

The Law Times Vol. 160 p. 368. 
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B 

Bengal Alluvion and Dilu* 
vion Regulation (1 of 1825) 

-S. 4—Land washed away by a 

river and re-formed in same place 
is not “ gained ” within S. 4 
though land on opposite sides of 
the river is owned by different 
owners ’ 89a 

Bengal Estates Partition Act 
(5 of 1897) 

S. 99 —The Act does not ap* 

• parently contemplate any ter" 
tium quid between common te¬ 
nancy and several holding 1176 

S. 99—Grants of a share in 
specified mouzas which are them¬ 
selves only portions of an estate 
hold in common tenancy come 
under S. 99 LL7d 

Bengal Land Revenue Sales 
Act (11 of 1859) 

8. 3—Land sold under the 
Act—Land enteral in the regis¬ 
ter passes to auction purchaser 
but not the buildings standing 


thereon 135a 

ingal Tenancy Act (8 of 
1885) 

S. 74 Malguzari ’ means re¬ 
venue 250a 


to bo paid in kabuliyat must bo 

Paid ^ m 2506 

S. 74 Actual rent,” moan¬ 
ing explained 250c 


Bombay District Police Act 
(4 of 1890) 

-Ss. 25, 25-A and *79—Errors 

in notification are immaterial if 
provisions are substantially fol¬ 
lowed 176(f 

-Ss. 25 and 25-A—Actual com¬ 
plicity of persons to be taxed is 
immaterial 17Ge 

-S. 25-A—Order directing en¬ 
quiry whether persons to be 
charged were with Government 
during riots—Omission to en¬ 
quire is not an illegality 1766 

-S. 25-A (l) (a) and (L) (b)— 

Action under S. 25-A (l) (b) is 
not judicial—District Magistrate 
may act with consultation with 
superior officers—Taxing is not 
restricted to one occasion only 176c 

-S. 26 (L), Proviso—“ In de¬ 
fault of recovery ” does not mean 
wilful default by Municipality— 

If old levy is superseded by new 
one, S. 26 (l) must be again 
complied with 1766 

Bombay Hereditary Offices 
Act (3 of 1874) 

A suit, for refund of contribu¬ 
tion under Act 3 of 1874 is bar¬ 
red unless exempted by Act 11 
of 1852 




217c 
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Bombay Revenue Jurisdic- * Civil P C 






tion Act (10 of 1876) 

S. 4—S. 4 precludes a Court 
° entertain a claim to cancel 
watan register 217a 

^ A suit for refund of con¬ 
tribution under Act 3 of 1874 is 
barred unless exempted by Act 
11 of 1852 n7r 

Bombay Titles to Rent free 
t-states Act (11 of 1852) 

A suit for refund of contribu¬ 
tion under Act 3 of 1874 is barred 
unless exempted by Act 11 of 

18d2 . 217c 

Buddhist Law (Burmese) 

— Divorce -Wife deserted and 
hence obtaining divorce—She 
cannot get husband’s whole pro- 

._L C ^ 234a 

Dnoice \\ i fo granted one- 
thud of husband’s property on 
divorce Decree was upheld by 
Piny Council 2345 

“—Jewels worn by a Burmese 
lady and taken by her to various 
Places whoro she went—Pre¬ 
sumption is that they were hers 105 

C * 

Calcutta Rent Act (3 of 1920) 

1® Case started before 
amendment of the Act in 1924 is * 

governed by old Act 97 a 

Ceylon Law *# 

Marriage—Persons living as 
man and wifo should bo presu* 
mpd to be legally married 185a 

'" l i908)° CeClUre ^ oc * e (5 of **■ 

s. I— Regulation nf civil pro¬ 
cedure is not subject to Govern¬ 
ment of India Act (1858), S. 65 1760 
*■ 11 —Suit against several +- 

defendants — Othor defendants 
deriving title from first defon¬ 
dant Suit dismissed against all 
—First defendant not joined in 
appeal Decision of trial Court 
is ies judicata as between plain- 
til! and other defendants also 2525 
—S. 11— First suit by shebaits 
lor framing a schemo of manage¬ 
ment against othor shebaits— 

Second suit ‘.by gods thcmsclvos 
through one member of the de¬ 
dicator’s family against othor 
members for declaration that 
the properties are dobuttar— 

Second suit is not barred 128 






S. 11 Parties A person who 
applied to be made a party but 
was refused is not hound hy the 
decision in tho suit 10 

S. 11—Review against decree 
enhancing rent of a tenancy and 
holding it to he permanently dis¬ 
missed, holding however that 
judgment as regards permanent 
nature thereof was based on mis¬ 
apprehension—Judgment is not 

• es judicata on tho point of 
permanent nature [02 

S. 11, Expl. 6 —Hindu family 
Each member cannot be al¬ 
lowed to litigate the same point 
over again 5 ( 

S. ?4 — Mortgage suit— 
Question of interest is deter¬ 
mined by O. 34 and not by S. 34 lc 

S. 80 Two months’ time 
must be allowed in all kinds of 

suits: 35 B. 362=10 I C 
639 ; 37 B 243^17 I. C 
876 and 40 B 392=34 I C. 

535, Overruled 176 a 

S. 100—Findings of fact— 

High Court as well as Privy 
Council are bound to accept 117a 

S. 100 W hether tenancy is 
pcrmanonl is a question of law 102 c 


11 ( 


70.i 






S 110 —Substantial question 
of law means one substantial 
between parties and not one of 
gonoral importance 

9 1, R 10 —Partnership— 
Suit for dissolution — Person 
who together with tho firm 
forms a superior partnership is 
not a necessary party 

-O 1, R. 10 (2)—Rights of 

party added under R. 10 (2) are 
safeguarded by Limitation Act, 

S. 22 252c 

O. 6 , R. 17 — Amendment 
changing nature of suit is not 
permissible—Even if permis¬ 
sible it cannot bo allowed in 
appeal to Privy Council 18 b 

O. 21, R. 58 —Proport y sold 
attached by vendor’s a red i to i— 
Creditor must show that tho 
salo was fraudulent 237 

O. 23, R. 1 —Compromise do- 
crco—Transfer pending suit— 
Compromise hot ween transferee 
and opposite party is valid 
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though transferrer is not joined 
although he continued to be a 
party to suit 

*-O. 23, R. 3—Hindu law— 

Father can compromise suit in 
respect of adopted son’s share in 
joint family property 

O. 32, R. 16 —A person re- 


57 


204 


** 


** 




nouncing world and neglecting 
worldly affairs—He is not there¬ 
by incapable of protecting his 
interest within R. 15—But de¬ 
lusions of being haunted by de¬ 
mons, persecution by imaginary 
voices, etc., would justify a con¬ 
trary inference 1235 

— 0. 34, and S. 34—Mortgage 
suit—Question of interest is 
determined by 0. 34 and not by 
S. 34 1« 

—O. 34 — Till expiration of 


*_ 




period of redemption contract 
rate of interest will be allowed 
— Six months’ period of redemp¬ 
tion will be counted from the 
date of appellate decree where 
the first Court’s decree is varied: 
[see also A. I., li. 1927 P. 
C. 25] 

—O. 34, R. 1—Object — The 
object of O. 34, R. 1 is that 
all claims affecting the equity 
of redemption should bo dis¬ 
posed of in one and the same 
suit 

-O. 34, R. 2—Accounts—Fai¬ 
lure to take accounts is not 
material if amount would be 
the same as in decree 
— O. 34, R. 5 (2)—Mortgage 
suit — Preliminary decree ap¬ 
pealed from—Time for applying 
for final decree runs from appel¬ 
late decree though it confirms 
the lower Court’s decree 
—O .‘4, R. 6—Several mort¬ 
gagees having decrees in the 
same suit—Last mortgagee must 
not wait for previous mortgagees 
to take steps to entitle him to 
personal decree—Right to per¬ 
sonal decree accrues when final 
decree is made though personal 
decree can lie made only after 
exhausting property by sale 
O. 34, R. 7—Time for redemp¬ 
tion—It is not an absolute rule 
of law that less than six months 


16 


32c 


L7a 


25 
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cannot be allowed for redemp¬ 
tion 

-0. 40, R. 1—Largo debts con- 


176 


3k 




tracted by a mutt—Income ton 
sufficient to meet expenses and 
also to pay oft debts Receiver 
was appointed 1315 

—0.41, R 20—Suit, dismissed— 
Defendant not joined in appeal 
against other defendants is not 
interested in the result of the 
appeal 252cZ 

— O. 41, R. 27 — Staten rents of 
witness in proceedings under 
Lunacy Act commenced after 
dismissal of suit between same 
parties were admitted at appel¬ 
late stage l23c 

0.41, R. 33—Plaintiff’s suit 


dismissed—Plaintiff appealing 

but joining some defendants 
only as respondents—Refusal ol 
appellate Court to join the re¬ 
maining defend ;nts as parties 
after limitation was held proper 252c 

-Seh. 2, para 15—Error on the 

face of award —Mistake in con¬ 
struing contract referred to in 
award but not incorporated in 
it is not 164 

Companies Act (7 of 1913) 

* -S. 20—(English Act of 1908, 

S. 13)—Power to-modify terms 
on which debentures are secured 
—Power must bo exercised in 
the interest of a class as a whole 62 
Company 

-Income-tax—Sale of whole 

concern shown as at protit— 
Profit is not taxable in all cases 76 

Compromise 

* -Construction—Terms provid¬ 

ing for payment of prevailing 
rate of rent—Rent was held en* 
hanceable 116 

Contract 

* *-Construction—Account books 

though recording merely result 
of transactions are assumed to 
contain principles on which the 
distribution of results takes 
place 210 

■Offer and acceptance- -Assured 


** 


73a 


tendering notice of abandonment 
of boat insured against total loss 
on boat being sunk—Notice not 
accepted—Boat raised—Under¬ 
writers inviting offer from sal- 



10 


Subject Index, 

Contract 

\ers for purchase of the boat 
Woes not consitute acceptance 
<>l abandonment 188<? 

Contract Act (9 of 1872) 

~S 10 —(iift to person in fidu¬ 
ciary relation Donee must prove 
that Milt, was outcome of donor’s 
fiee will and not of bis in¬ 
fluence 240 


84a 


156 


50a 


706 


‘ • • D> Mere need of money 
is no test «>t domination of will 
s 49 Contract silent as to 
place of payment ol liability— 

1 a \ ment should be made where 
creditor is -Intention of parties 
the contract must be seen 
8 . GO Debtor alleging appro* 
priation in a particular wa> — 
Onus is on debtor to prove bis 
allegation 

s 25.) — Dissolution — Piling 
plaint m a suit for dissolution 
by one partner is enough of 
itself, to put an end to a part¬ 
nership at ill 

Cosharers 

“Partition held proved among 
different holders ol the estate in 
question ^ 0 B 

Criminal Procedure Code (5 
of 1898) 

--~ 8 . 234—First charge under 
8 120-Band 1 09-Other charges 
for specific offences in pursuance 
of criminal conspiracy including 
moie than threo murders within 
one year—Trial was held to ho 
legal by tlio* High Court—Privy 
Council dismissed petition for 
special leave 

S. 360 Object of reading over 
is to obtain accurate record from 
the witness and not to cnablo 
accused to suggest corrections 

8 360 Accused not knowing 
Courts or witness’ language— 
Deposition, after it is read over 
to witness, need not be inter¬ 
preted to the accused 
■ 8 360 —Provision as to read¬ 
ing over should bo complied 
with oxcopt whero it will bo 
absurd 

-S. 360 More non-complianuo 
y\ itb S. 360 is not enough to 
quash conviction 


215 
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Criminal P. C. 

Ss. 535 and 537—Mere non- 
compliance with S. 360 is not 
enough to quash conviction 44 a 

S. 537 (d) — “Unless such 
oiroi , etc., in Cl. (d) qualifies 
all clauses 44 ^ 

T | S. 537 — Tyvo factions fight¬ 
ing Factions separately tried — 
Evidence similar in both—In¬ 
dependent evidence sufficient for 
conviction Disposal by one 
judgment by appellate Court 
was upheld ns no injustice was 
caused 26 

Criminal Trial 

"Serious defect in conducting 
trial cannot ho cured by consent 
of accused’s advocato 44 /, 

Custom 

“Custom proving yvelPestab- 
lishcd adjunct to ordinary law 
can he easily proved 113(7 

D 

Deed 

’ —Construction — Clause deleted 
in a printed form — Effect is 
same as if the clause never 
existed 195 6 

Execution — Deed involving 
extinction of rights and degrada¬ 
tion of status of one party— 

Party not protected by notary— 
Transanction is had 1856 

-Execution — Whore a doed 

written in English was signed 
6 y a lady who did not knoyv 
English and the deed deprived 
her of her legal rights of succes¬ 
sion and degraded her status : 

Held ; that the deed was no bar 
to her rights under tlio law 185a 

E 

Estoppel 

—See Evidence Act, 8. 115 

Evidence Act (1 of 1872) 

— S. 33 Statements of witness 
in proceedings under Tenancy 
Act commenced after dismissal 
of suit between same parties, 
were admitted at nppollnto stage 123a 
8. £4 — Account books though 
recording merely result of tran¬ 
sactions are assumed to contain 
principles on which tlio distribu¬ 
tion of results takes place 210 

““Ss. 63 and 60— Oral evidonco 
to he secondary ovidenco of the 
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227 


224 


Evidence Act 

contents of a document must be 
of persons who have read the 
document 15a 

-S 115—Hindu law — Rever¬ 
sioner taking benefit of widow’s 
transaction cannot sot it aside 227 

-S. 115—Co-parcener’s right to 

partition is not affected by his 
fathor's executing a deed on the 
basis that there was no joint 
family or family property 224 

-S 115—Person misled by mis¬ 
taken legal advice and not by 
representations by another poi¬ 
son—Tho other is not estopped lold 
-8. 116—Tenant cannot chal¬ 
lenge title of his landlord 151c 

G 

Gift 

*-Condition to pay maintenance 

allowance to donor by donee not 
observed by donee — Property 
gifted can be recovered by donorl23a 

Government of India Act 
(1858) 

-8. 65 — Regulation of civil 

procedure is not subject to S. 65 

176 g 

Grant 

*-Construction—A grant in res- 

l>ect of its amplitude is always 
construed (unless it be a Crown 
grant) against the grantor 117c 


* Hindu Law 

-Adoption — Pre-adoption 

agreement—Natural father con¬ 
senting—Agreement is valid by 
custom to tho extent of creating 
life interest in widow oven in 
whole property 139 

Alienation — Practice of set¬ 
tling cases by accounting not 
approved 246a 

Alienation—Necessity—Small 
part of consideration not proved 
for necessity— Sale should be 
uphold 246 /j 

Alionation by widow — Very 
small portion of consideration 
found not for necessity—Salo 
was upheld 244 

Alienation by manager—Co¬ 
venant by manager to indem¬ 
nify vondoc against loss if minor 


Hindu Law 

members challenged alienation 
is a reasonable precaution 121a 

-Alionation by manager for 

discharging old debts of family 
business and to carry it on is 
justified 1215 

-Alienation by co-parcener — 

Power by two brothers to third 
to mortgage family property — 
Mortgage by the third to pay 
debts binding on family is valid ILL 

-Alienation by manager for 

religious charity is valid, but it 
must bo inter vivos and not by 

will: 45 Mad 281, Re¬ 
versed 80a 

-Father can compromise suit 

in respect of adopted sons 
in joint family property 204 

-Impartible estate is alienable 

in the absence of a custom to 
tho contrary—Burden is on per¬ 
son alleging such custom — 
Absence of alienation in respect 
of an estate is no proof of such 
custom 159a 

-Impartible estate — Aliena¬ 
bility—Estate held as ordinary 
zemindari for upwards of a cen¬ 
tury—Ancient nature of zamin- 


204 


dari has no bearing 


1596 


244 


-Impartible estate—A it ember 

is not entitled to maintenance 
from an impartible estate unless 
he establishes a right to main¬ 
tenance by custom or relation¬ 
ship or in some other way 159c 

-Joint family — Coparcener 

has indefeasible right of parti¬ 
tion 224 

*-Joint family business result¬ 

ing in loss—Whether manager 
should put in more money or 
mortgage property rather than 
sell it are questions for the 
manager and not for the lender 
or purchaser 12Lc 

-Joint family—Each member 

cannot ho allowed to litigate tho 
same point over again 56 

-Joint family — Separation— 

Where jointness up to a certain 
date is proved, the onus of prov¬ 
ing a separation subsequent to 
that date is on the party alleging 
such separation 52 

**-Joint family—Alienation by 

father — Suit to set aside— 
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Hindu Law 

Necessity as to a portion of 
consideration not proved—Ques¬ 
tion is whether the sale as a 
whole was for legal necessity— 

^ here sale is for necessity, 
whole amount will ho presumed 
to have been expended for 
family benefit — Bona fide pur¬ 
chaser after due enquiry is not 
hound to return money not 
spent for necessity to members 
challenging sale : 86 I. C 91“ 
AIR 1925 All 3.2 4“47 
All. 355, 'Overruled. 37 

Limited owner — Decree 
against widow hinds her and 
not the estate unless specific in¬ 
tention appears to that effect 41 

Partition—Stepmother given 
a share for maintenance with 
responsibility of a share of 
husband's debts—Share so allot¬ 
ted should he deemed as her 
absolute estate 101 

-Religious endowment — 

Mutt Hoad of — Money bor¬ 
rowed for feeding Brahmins in 
accordance with custom and 
rebuilding delapidated structures 
of the mutt is for necessity I3l<i 

Religious endowment—Where 
profits of a mortgagee were not 
all applied o charity but wore 
merely treated as the purse from 
which the expenses of the 
charity were met. Held that 
there was no dedication of mort¬ 
gage to charity: 45 Mad. 281, 
Reversed 805 

-Reversioner taking honefit of 

a widow’s transaction cannot set 
it aside 227 


Suit for specific performance 
of agreement to sell joint Hindu 
family property by karta—Sons 
and grandsons impleaded — 
Death of karta ponding suit— 
Relief as to specific performance 
abandoned — No docreo can 
be passed against sons and grand¬ 
sons 


Income-tax 

** -Sale of whole concern shown 

as at profit — Profit is not tax¬ 
able in all cases 


18a 


50 5 
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Income tax Act (11 of 1922) 

-(Amended 1926)—S.8—Scope— 

Act is not retrospective 242o 

S. GG-a (2) and (3)—Appeal to 
Privy Council lies only if case is 
certified as fit by High Court 242a 
Insurance 

: ; Marine—Ship insured against 

total loss — Sinking of ship is 
not necessarily total loss 1885 

Interest 

-Compound—Burden of proof— 

The burden is on the creditor of 
proving an agreement to pay 
compound interest 505 

Interpretation of Statutes 

-Provisions touching existing 

rights are not ordinarily retros¬ 
pective — Existing rights ex¬ 
plained 2425 

* -The application of an Act is to 

he seen whon the parties begin 
to move under it 975 

L 

Land Acquisition Act (1 of 1894) 

-S. 3 (a)—“ Permanently fas¬ 
tened ”—The epthet “ perman¬ 
ently ', is used as an antithesis 
to “temporarily 172 

-Ss. 29 and 30 — Land and 

buildings thereon owned separ¬ 
ately—Principles of apportion¬ 
ment discussed 135c 

Landlord and Tenant 

* -Permanent tenancy — Facts 

not constituting permanent 
tenancy described 102d 

* -Ordinarily landlord can 

apply for enhancement and the 
tenant for reduction of font— 
Usually “ mokarari ” is used to 
denote fixity of rent but absence 
of this word is not conclusive to 
the contrary 20 

Lease 

-Construction 206 

Limitation Act (9 of 1908) 

* -S. 22—Rights of partv added 

under Civil P. C., O 1, R. 10 (2) 
are safeguarded by S. 22 2o2c 

-Arts. 2 and 3G — Plaintiff's 

property suffering damago by 
canal boing cut—Canal cut to 
avoid damago to adjaoent rail¬ 
way—Art. 2 doos not apply— 

4 Lah 428 =A. I. R. 1924 
Lah 169^=79 I. C 208 and 
4 Lah 432=AIR 1924 Lah 
192=79 I C. 185, Reversed 72 


76 


Limitation Act 

——Art. 14 — Enforcement of 
an illegal order gives a fresh 
start AIR 1922 Bom 18, 
Reversed ' 

; -Art 36 — Plaintiff's property 

suffering damage by cmal being 
cut tu avoid danAge to adjacent 
railway—Limitation Act Art. 2 
docs not apply. 4 Lah 42S 
—A 1 R 1924 Lah 169 and 
4 Lah 432=A I R.1924 Lah 
192, Reversed 

-Art. 97—Mortgage property 

sold in execution of mortgage 
decree and purchased ultimately 
by mortgagee — Mortgagee dis¬ 
possessed by decree of competent 
Court in suit by a person claim¬ 
ing the property alleging the 
mortgage not binding upon 
him — Suit for return of con¬ 
sideration—Time runs from date 
of decree dispossessing him 99 

-Ait. 118 — Suit in substance 

for declaring an adoption invalid 
is covered by Art. 118 229 

*-Art 181 — Mortgage suit — 

Preliminary decree appealed 
from — Time for applying for 
final decree runs from appellate 
decree though it confirms the 
lower Court’s decree 25 

*-Art. 182 (7)—Decree direct¬ 

ing payment of annuity and, 
in default, delivery of certain 
property to decree-holder—Each 
instalment of annuity is a claim 
under decree and each default 
gives rise to right to recover 
property 146 

*-Art. 183 — Application for 

transfer of decree is not revival 
of decree 736 

M ‘ 

Mahomedan Law 

-Clift to wife—Mutation of 

wife’s namo effected—Possession 
of husband will lie presumed to 
bo on behalf of wife 226 

Divorce can lie effected by 

mere words—When words are 
clear no proof of intention is 
necessary — Pronouncement need 
not be made in presence of thewife 156 

1 *-Waqf—Shiah law—Gift must 

be perpetual and unconditional— 
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146 


736 


226 


mere 


Settlor must give up possession 
and must not he eating out of 
the waqf 2a 

-Waqf — Settlor appointing 

himself mutawalli—Mutation of 
names is the usual means of di¬ 
vesting ot possession 26 

Master and Servant 

-Servant lent to another for 

particular employment—Person 
to whom servant is lent is res¬ 
ponsible for loss caused by the 
servant during that employment 173 

Maxims 

-Whatever is affixed or built on 

land becomes part of it, has a 
limited application in India 1356 

Mussalman Waqf Validating 
Act (6 of 1913) 

; -Act is not retrospective—For 

validity of waqfs prior to the 
Act there must he substantial 
dedication to charitable purposes 
—Settlor may provide for him¬ 
self and his dependants for their 
lives—Provisions of the deed 
must be looked to rather than 
the language 191 

-S. 2—Wakf—Definition is not 

exhaustive 22 

N 

Negotiable lnstrum ots 

-D/A drafts—Discounting with 

a bank—Confirmed credit there¬ 
for provided in another bank — 
Drafts dishonoured after accep¬ 
tance—Documents of title deli- 
vfcred to consignee on acceptance 
of drafts—Claim against drawers 
—Delivery of documents not un¬ 
reasonable—Drawers are liable 
in the absence of express contract 
negativing recourse or breach of 
contract or other duty having 
that effect—Discounting is not 
an out and out sale 195a 

Northern India Canal and 
Drainage Act (8 of 1873) 

-S. 15—Plaintiff’s property 

suffering damage by canal being 
cut—Canal cut to avoid damage 
to adjacent railway—Limitation 
Act, Art. 2, does not apply: 4 
Lah 428=A I R 1924 Lah 
169 and 4 Lah 432-A I R 
1924 Lah. 192, Reversed 72 
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O 

Oaths Act (10 of 1873) 

S. 8—Neither invocation nor 
oath or affirmation is necessary 
—Oath under S. 8 is different 
from one under S. 5—For an 
oath under S. 8, no preliminary 
oath under S. 5 is necessary— 
Oath under S 8 is not dependent 
on any discretion of Court 165a 
S. 8— Oath and solemn affir¬ 
mation’’—Significance explained 

1656 


P 

Pardanashin Lady 

Nature of transaction must he 
looked to with other circum¬ 


stances 846 

Practice 

Witness—Party should he 

offered as witness 230 

Unnecessary documents prin¬ 
ted—Solicitor should select the 
necessary documents 606 

Evidence—Application to ad¬ 


mit evidence made at a late stage 
—Applicant must show absence 
of want of diligence on his part 276 

-(Bengal) — Privy Council — 

Printing records — Objection 
raised—Registrar of the High 
Court should decide 60a 

Criminal 

-Privy Council—Appeal to, is 

restricted to very special grounds 44a 

Preemption 

'-Salo by Official Assignee is 

affected by right of pre-emption 
as a private salo 113c 

Presidency Towns Insolvency 
Act (3 of 1909) 

-S. 22—Insolvency proceedings 

pending in Birhhum Court— 
Calcutta Court in its discretion 
starting insolvency proceedings 
against tho same person—Cal¬ 
cutta Court was held to have 
jurisdiction to so start and Privy- 
Council did not interfere with 
its discretion 162 

Privy Council 

*-Findings of fact—High Court 

as well as Privy Council are 
hound to accept 117 <1 

-Rule ns to concurrent find¬ 
ings applies to all judicatures 
subordinate to Privy Council 666 


Privy Council 

Concurrent findings of two 
Courts Second appeal Court 
will not ordinarily interfere 66c 

Considerable evidence both 
ways Concurrent finding of fact 
will not be disturbed 27a 

Amendment changing nature 
of suit is not permissible--Even if 
permissible it cannot be allowed 
in appeal to Privy Council 186 

Probate and Administration 
Act (5 of 1881) 

v -S. 4—Property not covered by 

will disposed of by executor as 
his own without dividing it 
among sharers—Vendee knowing 
the terms of will cannot acquire 
good title 1516 

Pro vincial Insolvency Act f3 
of 1907) 

-S. 16, Cl. (4)—Property de¬ 
volving on insolvent vests in 
receiver as from date of devolu¬ 
tion, whatever tho date of Recei¬ 
ver’s appointment 108a 

:: -S. 16, Cl. 15—After adjudica¬ 

tion secured creditor must deal 
with Court or Receiver and not 
tho insolvent 1086 

*-S. 59-Property sold by in¬ 

solvent. prior to insolvency and 
in possession of tho purchaser— 

Sale of such property by Official 
Assignco is in substanco a sale 
of right to litigato 252a 

Q 

Question of Law 

- See Civil P. C., S. 100. 

R 

Receiver 

- Sec Civil P. C., O. 40, 

Registration Act (16 of 1908) 

-S. 17 (d)—-Declaration pur¬ 
porting to set forth tho terms of 
tenancy requiros registration 102» 

Resjud icata 

- See Civil P. C., S. 11. 

Riparian owners 

-Land washed away by river 

and re-formed in samo place is not 
"gained” within S. 4, Bengal 
Alluvion and Diluvion Regula¬ 
tion (11 of 1825), though land 
on opposito side of tho river is 
owned by difforont- owners 89a 

-Custom as to ucorotion was 

held not proved 896 
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S 

Saranjam 

*-Resumption by Government— 

Not only land revenue but all 
benefits secured by the grantee 
in virtue of the grant go to 
Government: A. I. R. 1925 
Bom 197, Reversed 238 

Succession Act (10 of 1865) 

-S. 04—Father making will 

and calling upon sons to sign it 
as token of consent and to avoid 
quarrels among themselves— 

Sons so signing do not sign as 
attesting witnesses 248 

T 

Transfer of Property Act (4 
of 1882) 

S. 1—Extension of tho Act— 

Local Government has no power 
to extend a particular provision 
so as to give it an effect not con¬ 
templated by the Act 22c 

-S. 6—Property sold by insol¬ 
vent prior to insolvency and 
in possession of the purchaser— 

Sale of such property by Official 
Assignee is in substance a sale of 
right to litigate 252a 

1 S. 61 Mortgagor must pay off 
all charges on the mortgaged 
property in favour of tho mort¬ 
gagee to effect redemption 32a 

8. 61 and 62—S. 62 is not 
inconsistent with S. 61 325 

; S. 68 Mortgage property sold 
in execution of mortgage decree 
and purchased ultimately by 
mortgagee Mortgagee dispos- 
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Trans f erof Property Act 

sessed by decree of competent 
Court in suit by a person 
claiming property alleging the 
mortgage not binding upon him 
—Suit for return ol considera¬ 
tion—Time runs from date of 
decree dispossessing him 99 

*-S. 91—Mortgagor must pay 

all charges on the mortgaged 
property in favour of the mort¬ 
gagee to effect redemption 32a 

**-S. 123—Gift-deed duly execu¬ 

ted and attested but not regis¬ 
tered—Gift accepted by donee— 
Donor cannot revoke 42 

w 

Waj ib-ularz 

-Construction—Custom of pre¬ 
emption was held proved 113a 

-Record of custom of pre-emp¬ 
tion is good evidence 1135 

-Unless contrary is shown, 

record of pre-emption is one of 
custom 113 - 

Will 

" -Construction—“Effects” may 

mean moveable and immovable 
property 151a 

-Testamentary capacity—Exis¬ 
tence as to, is a question of fact 06 1 

-Testamentary capacity—Pro- 

pounder lias to prove existence 
thereof (](},/ 

Words 

— Malguzari' means revenue 250a 

-‘Mukarrari’ is used usually to 

denote fixity of rent, hut its 
absence is not conclusive to the 
contrary oq 
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Alwar Naidu v. Kothandapani Naidu 

261 

Arunachala Nayudu 

v. S. R. Balakriahna 


A Co. 

D 

266 

Do Silva v. Do Silva 

G 

263 

George Richards 

Laffer v. Francis 


Arnold Gillen 


275 


K 

Kojo Pon v. Atta Fua 264 

Krishna Reddy v. Raghava Reddy 257 

M 

Manohe Anogo Akue v. Mancha Kojo 
Ababio 262 

R 

Royal Bank of Canada v. Joseph Salvatori 272 

S 

Sunmonu v. Disa Raphael 270 
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Adverse Possession 

-African law — According to 

nativo ideas of West Africa, land 
belongs to family or community 
and not to individual—Son 
though holding exclusive posses¬ 
sion of the land aftor father's 
death holds it on behalf of the 
family and cannot acquire titlo 
by lapso of time 270 

African law 

Joint family — According to 
nativo ideas of Wost Africa, land 
belongs to community or family 
but not to individual — Son, 
though holding exclusive pos¬ 
session of the land after father's 
death, holds it on behalf of the 
family and cannot acquire title 
by lapso of time 270 

Civil Procedure Code 

-S. 100 Finding of lower ap¬ 
pellate Court is binding on High 
Court unloss there is no evidence 
to support it 257 

O- 41, R. 10—Security for 
costs—Surety bond signed by 
representative of appollant — 

His authority roust bo proved— 
Appollato Court should not de- 
1927 Indoxes (P.’C.J—S. 


Civil P C 

cido the appeal on such point, 
but should allow proof of such 
authority to be given 2646 

Contract Act 

-S. 124—Contract of guarantee 

—Guarantor undertaking to pay 
creditor certain sum if creditor 
would continue to deal with 
debtor—Creditor not continuing 
to deal—Guarantor is not bound 
to fulfil the contract 272 a 

Deed 

Construction—Principles ex¬ 
plained 275 

Construction—Intention must 
bo seen 2726 

Evidence 

Appreciation—Tho finding of 
trial Court on tho oral evi¬ 
dence should not he lightly in¬ 
terfered with 266 

Land Acquisition 

-Land in exclusive possession 

of a porson—Ho has pritna facie 
claim to the compensation 262 

Mortgage 

Satisfaction—In a suit on 
mortgage, defendants sot up a 
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Supplement to Subject 

Mortgage 

case of disch arge, relying on the 
fact that the mortgage-deed had 
come into their possession and 
purported to bear an endorse¬ 
ment of discharge by the plain¬ 
tiffs’ father. Plaintiffs alleged 
that the document was stolen 
from them. It was found that 
the defendants had deposited 
with the plaintiff’s father the 
title-deeds of the mortgaged pro¬ 
perty at the time of the mort¬ 
gage and they were still in pos¬ 
session of the plaintiffs Held: 
that that fact considerably wea¬ 
kened the presumption in favour 
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Mortgage 

of defendants arising from the 
possession of the mortgage docu¬ 
ment 261 

Privy Council 

-Practice — In cases coming 

before the Privy Council from 
the Dominions of the Crown 
first consideration of the Privy 
Council always is to secure if 
possible that substantial justice 
is done 264<t 

-Praotice—Action for divorce 

— Damages awarded to husband 
—Decision as to amount will 
not be' disturbed by Privy 
Council 263 
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{From Calcutta) 

19th October 1926 

Lords Piiillimore, Siniia andBlanes- 
burgii and Mr. Ameer Ali 


Jayannath Prosad Sinyh Choxcdhury — 
Appellant. 

v. 

Surajviul Jalal and others —Respon¬ 
dents. 


Privy Council Appoal No. 108 of 1925. 
Calcutta Appeal No. G of 1924. 

* ❖ (a) Civil P. C., O. 84 ami S. 34 —Mort¬ 
gage mil—Question o] interest is determined by 
(J. 34 and not by S. 34. 

In the case of mortgages the question as to 
rate of interest is to be determined under O. 34 
and not S. 34. [P i ( q 2 ] 

* * (b) Civil P. C., O. 31 —Till expiration of 
period of redemption contract rate of interest 
will be allowed Six months’ period of redemp¬ 
tion will be counted from the date of appellate 
decree where the first Court’s decree is varied. 

Till tho period for redemption has expired, 
the matter remains in contract and tho interest 
has to be paid at tho rate and with tho rests 
specified in the contract of mortgage ; but after 
the period of redemption has expired the matter 
passes from tho domain of contract to that of 
judgment, and tho right of the mortgagee should 
thenceforth depond, not on tho contents of his 
bond, but on the directions in tho decree : 31 I.A. 
‘J=34 Cal. 160 (P.C.), Poll. 


It might be that tho period of six:months allc 
in for redemption will bo counted from tho d 
of trial Court’s decree, if tho decree and ju< 
ment of the Court of lirst instance was one whi 
was affirmed in appoal ; but whore tho decree 
varied i„ appeal, the six months should he cou 

r5n f , r p n rwm ato uppellate decree. A. 1. 

1J :‘* 1 1 C > <*> explained and hold not to no 

WnniV 0 ! S° interest shot 

date of tho trial Court’s decree. 11* 2 C 

1927 K/l 


G. B. Lowndes and B. Dube —for Ap¬ 
pellant. 

A. M. Dunne and U. N. Sen —for Res¬ 
pondents. 

Lord Phillimore. —On this appeal as 
it was lodgod various points wore pre¬ 
sented which have not been insisted 
upon in arguruont before their Lordships’ 
Board. Tho ono matter to which counsel 
for the appellant have confined them¬ 
selves is the question of tho rate of inter¬ 
est and whether it should bo simple or 
compound from tho dato either of the 
decree of tho High Court or, as put by 
ono of tho learned counsel, tho decree of 
tho Court of first instance. 

Really this rfiattor is determined 
beyond question by O. 34 of tho Code of 
Civil Procedure. This may, for this 
particular case of mortgages, differ from 
the general provision of S. 34 of tho 
Codo; but if so, tho particular avoids the 
general. Under R. 2 of that order it is 
provided : 

In a suit for foreclosure, if tho plaintiff 
succeeds, the Court shall pass a decree’ (a) ordor* 
ing that an account be taken of what will be duo 

to the plaintiff for principal and interest on tho 
mortgage, and for his costs of tho suit (if any) 
awarded to him on tho day next hereinafter 
referred to . . . and directing (c) that if tho 

defendant pays into Court tho amount so due 
on a day within six months from the dato of 
declaring in Court tho amount so duo to no fixed 
by the Court, the plaintiff whall dolivor up to tho 
defendant, or to such person as ho appoints, all 
documents in his possession . . .but (<l) that, 

if such paymont fs not mado on or before tho 
day to bo fixed by the Court, the defendant shall 
be debarred from all right to redeem the property. 

And R. i, sub-R. 1, providos that in a 
fiuit for sale, if tho plaintiff succeeds, tho 
Court shall pass a decree as mentioned 
and then direct that the property shall 
ho sold if it is not rodeoinod. 
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That is very well paraphrased by Lord 
Davoy in delivering tho judgment of the 
Board in tho caso of Rani Sunday Kocr 
v. Uai Sham Krishcn (l). At page 21 he 
says: 

Tlioir Lordships have no hesitation in express¬ 
ing their concurrence with tho High Court of 
Calcutta, not only in allowing interest after tho 
fixed day, but also in allowing interest at the 
Court rate and not at tho inortgago rate. They 
think that the sehcmo and intention of tho 
Transfer of Property Act was that a general 
account should bo taken once for all, and an 
aggregate amount bo stated in tho decree for 
principal, interest and costs due on a fixed day, 
and that after the expiration of that day, if tho 
property should not be redomeed, tho matter 
should pass from the domain of contract to that 
of judgment, and tho rights of tho mortgagee 
should thencoforth depend, not on the content* 
of his bond, hut on the directions in the dcoreo. 

Up to this point, till tho period for 
redemption has expired, tho mattor ros- 
mains in contract and tho interest has 
to he paid at the rate and with (he rests 
specified in the contract of mortgage. 
That, is tho judgment which tho High 
Court has delivored and of which com¬ 
plaint is, in thoir Lordships' opinion, 
ineffectually made. 

A point was taken that tho dato whon 
tho contract rato expired should ho six 
months from tho dato of tho original 
docrce of the Subordinate Judge, and 
not six months from the dato of tho 
docrce of tho High Court. Their Lord- 
ships think that cannot ho so. It might 
bo so if the docreo and judgment of tho 
Court of first instanco was ono which was 
affirmed hut, inasmuch as it was variod 
bemuse tho sum fixed for redemption was 
incorroctly calculated, if. is impossible for 
tho appellant, in whoso favour that 
incorrect judgment was givon, to rely 
upon that dato as tho dato from which tho 
redemption poriod should ho calculated. 

Thoir Lordships therefore aro of opinion 
that tho decision of tho High Court is in 
all rospccts correct; but their Lordships 
must deal with a point which has boon 
mado by counsel for tho appellant upon 
tho decision of this Board in tho caso of 
Ragunalh Prasad v. Sarju Prasad (2). 
No doubt in that caso thoir Lordships 
finished thoir judgmont, which was a 
judgmont in favour of tho rospondonts, 

who had not boon called upon, by saying : 

Their Lordships aro of opinion that tho docreo 
of tho High Court should bo varied by allowing 
compound interest on tho principal at tho rato 

(1) f 1907] 34 L A. 9=84 Cal. 160=5 C. L. J- 
100=11 C. W. N. 249 (P. C.). 

A. I. R. 1921 P. C. 00=3 Pat. 279. 
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of 2 por cent, por mensem from the date of tho 
execution of tho bond until September 25, 
1917 ; which was the date of tho decree of the 
Court of first instance, not of the redemption 
period—and thereafter simple interest at the 
rate of G per cent, por annum up to tho dato of 
realization, and that iu other respects the decree 
of tho High Court should bo affirmed. 

This part of tho decision does not 
apparontly squaro with either tho ordor 
or tho languago of this Board in tho caso 
of Rani Sunday Kocr v. Rax Sham 
Krishcn ( 1 ). Tho explanation must 
ho that, for somo reason or other, 
thoir Lordships thought that the respon¬ 
dents, who wore doing very well, wore 
prepared to leavo this particular matter 
in thoir Lordships’ hands. If tho respon¬ 
dents, when thoir counsel received tho 
print of the judgment, had boon so minded 
as to come to tho Board and say that this 
had passed per incuriam they would have 
heon heard and tho matter would havo 
been fully discussed. 

Thoir Lordships cannot havo thought 
that they wero deciding adversely to tho 
rospondonts or they would havo called 
upon thoir counsel to arguo. What 
exactly influenced their Lordships at this 
moment of tirno can only bo conjectured; 
but for somo roason or othor they must 
havo thought that tho rospondonts con¬ 
sented to leave this mattor in thoir hands, 
and tho caso is not to bo roliod upon as 
an authority in this particular. 

Thoir Lordships will, theroforo, humbly 
ndviso His Majesty that this appeal 
should ho dismissed with costs. 

Appeal dismissed. 

Solicitors for Appellant— Watkins and 
Hunter. 

Solicitors for Respondents Barrow 
Rogers and Ncvill. 
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(From Patna on appeal from A. I. R. 
1924 Patna 284) 

1st November 1926 

Lords Atkinson and Carson and Sir 

John Wallis 

Mt. Abadi Begum and others —Appol- 
lants. 

v. 

Mt. Bibi Kaniz Zainab and others 
Rospondonts. 

Privy Council Appoal No. 2G of 1925 
Patna Appeal No. 16 of 1923, 
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gc # (a) Mahometan Laxo—Waqf—Shiah Law 
—Gif l must be perpetual and unconditional — 
Settlor must give up possesion and must not be at 

out of the toaqf. 

Tho Mahomodan law, which only nlloWB a 
testator restricted powers of disposition over his 
property, contains no such restriction us regards 
gifts inter vivos, but doe3 not recogniz) such 
gifts as valid unless possession iB given to tho 
donee. This also applies to waqfs or gifts for 
religious or charitable purposes, at any rata 
among Shiahs. Further, iu the case of wuqfs 
or gifts for charitable purposos, tho Shiah Law 
Imposes a further restriction that the wafik or 
Bettlor shall not retain for himself any interest 
in the subject of tho gift. This restriction, for 
which reasons of a religious character aro as¬ 
signed, undoubtedly operates as a chock on tho 
creation of wakfs not from purely religious mo¬ 
tives, but with a view of defeating the rights of 
heirs and transmitting the possession and con¬ 
trol of tho settlor's property after his death to 
other persona in tho character of mutawallis. 
This restriction is the last of the four conditions 
as to the validity of wakfs laid down in tho 
Suraya, the leading Shiah authority, as follows ; 

" (1) It must ba perpetual ; (2) absolute and un¬ 
conditional ; (8) possession must bo given of tho 
mowkoof of the thing appropriated ; (1) it must 
be entirely taken out of tho wafik or appropri- 
ator himself. The wufik must not oat out of the 
wakf. [P 4 C 2, P 5 0 lj 

Where the Bettlor, under colour of fixing her 
salary as mutawalli, was really reserving for her 
lifetime a portion of tho income or usufruct of 
the property far in excess of what was assigned 
in the deeds to futuro mutwallis or could rea¬ 
sonably have been assigned to them. 

Held : that it was a clear violation of the 
condition ; 4 N, W. 155 held as not good 
law. [P 5 0 2, P G 0 lj 

It is an entire doparturo from tho principle 
that it is a condition of tho validity of tho wakf 
that the wafik should not reserve any interest 
in tho endowed property for himself ; to hold 
that whore the wafik reserves a portion of tho 
income for himself tho wakf only fails as to 
property sufficient to produce the reserved in¬ 
come and is good as to the rest. 

The rulo that the 6ottlor when mutawalli can 
Ltko tho salary fixed for mutwallis generally is 
really no exception ; for in that case he takes iu 
his capacity as mutawalli and not in his capa¬ 
city as settlor. [P G C 1 & 2] 

❖ (b) Mahometan Law — Waif—Settlor ap¬ 
pointing himself mutawalli—Mutation of names 
la the usual means of divesting of possession. 

Whuro the settlor appoints hiinsdf as inuta- 
walli, the obvious and ordinary ineanB of show¬ 
ing the change in the character of her possession 
is by mutation of names in tho public registry 
us holding as mutawalli ; 4 .V. W. I*. 155 and 

24 Alt. 257. Ref. [p 7, C 2J 

W. Wallacli —for Appellants. 

L. de Qruyther and Ji. Dube —for Res¬ 
pondents. 

Sir John V^illis. This is an appeal 
from the judgment of tho High Court 
of Patna reversing tho decision of tho 
Subordinate Judge, and giving tho 1st 


plaintiff, Mfc. Bibi Kaniz Zainab (here¬ 
inafter roferred to as the plaintiff), and 
the other plaintiffs her assigns a decree as 
solo heiress of one Mfc. Asmatunissa, who 
died in 1910, for possession of certain 
lands in respect of which that lady dur¬ 
ing her lifetimo had cxocuted three 
wakfnamas dated tho loth February 
188^, tho 7th December 1897 and 17th 
July 1907, dedicating them to religious 
and charitable uses, and providing for 
the appointment of mutawallis. Bcforo 
coming to tho points on which the lower 
Courts have differed, it may ho men¬ 
tioned that tho plaintiff also attacked 
these transactions unsuccessfully on the 
ground that they were brought about by 
frai d without tho knowledge of the set¬ 
tlor, who was incapable of understanding 
thorn, and also on tho ground that tho 
wakfnamas were merely nominal trans¬ 
actions, hut thero aro concurrent findings 
of both Courts against tho plaintiff on 
thoso issues, and they have not been 
questioned before their Lordships. 

On this appeal it has been contended 
for tho appellants that the Subordinate 
Judge was right in holding that tho 
plaintiff has not established her right 
to sue as heiress of the doceased, and in 
rejecting tho plaintiff’s contention that 
tho wakfs wore invalid because tho en¬ 
dowed lands had remained all along in 
tho possession of tho settlor as owner. 
For tho rospondonts it was contended 
that tho High Court was right in differ¬ 
ing from tho?e findings, and it was also 
argued that tho wakfnamas were had on 
tho face of them, as they did not suffi¬ 
ciently divest the settlor of all interest 
in the endowod properties in accordance 
with tho requirements of tho Shiah Law. 
This contention was not specifically 
pleaded, hut was raised in tho general 
allegation in tho oloventh paragraph of 
tho plaint, that tho wakf was not valid 
undor the British and Muhomedan Law, 
and was covered by tho concluding por¬ 
tion of tho sixth issue. 

Thoir Lordships will deal, in tho first 
place, with tho question of hoirships and 
give thoir reasons for agreoing with tho 
finding of tho High Court that it is 
sufficiently proved. Tho following 
genealogical tablo (vido page i) shows 
how tho plaintiff tracos hor descent from 
Bibi Sonia, tho grandmother of tho 
deceased. 
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Tho defendants, in answer to tho avor- 
mont in paragraph 2 of the plaint that 
tho plaintiff was the daughter of Nawab- 
unnissa, uterine sister of tho deceased, 
ploadod in paragraph 5 of their written 
statement, that it was not at all truo 
that tho plaintiff was the daughter of tho 
deceased’s sister an l again in paragraph 
7 that tho docoased had no sister of her 
own named Mt. Nawabunissa. 

She had only ono sister named Axiz- 
nnnissa, whoso namo is mentioned in all 
tho deeds of wakf. 


Kaniz (Sir John Wallis) 1927 

tho oral and doeumentary evidence and 
carao to tho conclusion that the plain¬ 
tiff’s heirship was sufficiently established 
by tho oral and documentary evidence 
in the case and proceeded.) Before 
dealing with tho plaintiff’s right to re¬ 
cover tho properties included in the 
wakfnamas executed by tho deceased, it 
will ho convenient to refer to the law 
governing tho question. Tho Maho- 
medan Law, which only allows*a testator 
restricted powers of disposition over his 
property, contains no such restriction a 3 


Faznluunissa 


Nnwabunnissa, 
married Asrat Ali 


Sakat llossaiu, died in tho 
lifetime of Asmatuuuissn 


Bibi Sonia 

I 


Azizunnissa, died without 
issuo 


Kaniz Zainab, 
plaintiff 


I 

Ameorunnissa 

_L 

I 

Asmatunnissa, died 17th 
July 1010, married Kazi 
Mahainad Hossain (ho 
predeceased his wife). 

I 

Ata Husain. (Ho 
predecoasod his 
parents.) 


1 


At tho trial, howovor, thoy wont 
furthor and sot up that tho plaintiff was 
not tho daughtor of 'Nawabunissa, hut 
was the daughtor of Nawabunissa’s 
husband by anothor of his wives, Amnan 
Bibi. Tli is furthor dovolpmont may 
possibly liavo been duo to tho fact that 
tho documents produced by tho plaintiff 
cloarly ostablishod that Nawabunissa 
was tho daughtor oithor of the do- 
coasod’s mothor Fazalunnissa or of hor 
sistor Ameorunnissa, and that in oithor 
caso tho plaintiff as Nawabunnissa’s 
daughtor would bo ontitled to succood 
in default of n *aror hoirs. Ilowovor this 
may bo, thoir Lordships arc of opinion 
that in coming to tho conclusion that 
tho plaintiff had failod to prove that sho 
was tho daughtor of Nawahunnissa, tho 
Subordinate Judge failod to attach duo 
weight to this aspoct of tho caso If tho 
plaintiff was tho daughtor of Amnan 
Bibi, tho ovidonco suggests that that fact 
must havo boon known to tho dofondants 
from tho first, and that, if not, tlioy 
could oasily havo ascortainod and ploa¬ 
dod it. Thoir Lordships agree with 
Das, J., who dolivorod tho judgment of 
tho High Court, that tho fact that thoy 
failod to do so groatly impairs tho offoet 
of 'tho puroly oral ovidonco by which 
they sought to prove this part of their 
caso. (Thoir Lordships discussed in brief 


r 

3 


regards gifts inter vivo3, but does not 
recognize such gifts as valid unloss pos¬ 
session is given to tho donoo. This also 
applios to wakfs or gifts for roligious or 
charitable purposes, at any rate among 
Shiahs. Furthor. in tho caso of wakfsj 
or gifts for charitable purposes, tho Shiah 
law imposos a furthor rostriction that 
tho waf’ik or settlor shall not retain fo 
himsolf any intorest in tho subject of tho 
gift. This rostriction, for which reason^ 
of a roligious charactor aro assigned, 
undoubtedly oporatos as a check on thej 
croation of wakfs not from puroly roli* 
gious motives, hut with a view of de¬ 
feating tho rights of hoirs and transmit¬ 
ting tho possession and control of tho 
settlor’s property after his death to otlior 
persons in tho charactor of mutawallis. 
It is not immaterial to noto in this 
connexion that deods now in quostion 
confer tho olTico of mutawalli on tho 
brothers of tho settlor’s doooasod husband 
and make provision for the office remain- 
in" in thoir families. This rostriction 
is 'tho last of tho four conditions as to 

tho validity of wakfs laid down in thoj 

Suraya, the leading Shiah authority, asj 

follow ba perpotual ; (2) Absolute and un¬ 

conditional ; (3) possession must bo g‘ v en of 
the motokoof of tho thing appropriated and 
must bo ontiroly taken out of tho watlk or appro 

priator. 
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jhinwelf” (Baillie, “Digest of Ft. II,” 
jp.:218). Elsewhere this last restriction 
has boon expressed in direct and homely 
language by saying that tho wafik must 
not cat out of tho wakf. The law is laid 
down to tho same effect in tho other 
authorities cited textually by Mr. Ameer 
Ali in his valuable treatise (Vol. I, p. 218, 
fourth edition). 

In the present case the wakfs have 
been attacked as failing to comply with 
the third and fourth of the above condi¬ 
tions on the ground that possession was 
not given and that tho wafik, or settlor, 
did not divest herself of all interest in 
the subject of tho gift. The Subordinate 
Judge disallowed both thcso contentions ; 
and tho High Court, holding that posses¬ 
sion was not shown to have been given, 
roversed tho judgment on that ground 
and gave tho plaintiff a decree, without 
dealing with tho further question whe¬ 
ther tho wakf was bad for failing to 
comply with tho fourth condition, a con¬ 
tention which would appear not to have 
boon argued, though raised in the grounds 
of appeal from tho lower Court. It has, 
howovcr, boon strenuously argued hero, 
and, as it may bo said to arise on the 
face of tho documents thomsolves and is 
of gonoral importance, their Lordships 
will proceed to consider it. 

Exhibit G, tho principal wakfnama of 
15th February 1882, after reciting tho 
desire of tho settlor to make a wakf of 
tho properties specified in tho deed for re¬ 


ward in tho next world and for the main 
tonanco of the mosquo and tho imambar 
constructed by her late husband, for th 
support of fakirs and travellers and fo 
the annual Fataha of herself and ho 

husband, goes on to provide as follows : 

1. I make wakf absolutely of tho propertic 
mentioned below in the name of God withot 
any condition valid or invalid. I, the declaran 
or my heirs and representatives have not an 
shall not have, from this day, any persona 
connexion with or any rights in future to th 
endowed property. 

2 * Por carrying out tho objects of tho Wak 
1, the declarant, shall romain inutwalli of th 
endowed proporty during my lifotimo and I ha\ 
got the power to appoint a mutuwalli who wi 
manage tho wakf property after my death. If 
tho executant, beforo my death fail to oxecul 
any lawliat in contravention of tho arrangomor 
now made, then the arrangement made unde 
this deed shall remain intact and in force. 

a. I, the executant, shall during my lifctiui 
receive a monthly salary of IU l 2 rf of tho Con 

r«m y i ?° “ , n tho ca P :i0 'ly of a mntawalli. Th 
remaining income of tho wakf property B hal 

alter the payment of the Government revouu 


other demands and tho collection oxjienses, be 
applied to tho expenses of the mosquo and inarrs- 
bara. An account of income and expenditure 
shall bo kept iu tho Khankah and it shall bo 
signed and sealed daily by tho mutwali of tho 
mosquo for tho time being. The proof, i.e. t 
voucher cl tho 6aid account shall ho kept and it 
shall be kept in a book and not in a separate 
piece of paper. 

The document further provides that 
on her death thoro should ho two rnuta- 
wallis. ono for tho mosque, tho other 
for tho imambara, and they should each 
receivo a salary of Rs. 15 a month. The 
result was that the settlor received her¬ 
self a salary as mutawalli of Rs. 1,500 a 
year for life out of tho incomo of the 
wakf properties, valued in tho deed at 
Rs. 19,000, and that after her death each 
mutawalli was to receive Rs. 180 a year, 
or Rs. SCO in all. For the respondents it 
was contended beforo the Subordinate 
Judge that this reservation rendered tho 
wukf invalid, citing Mr. Tyahji’s ” 
Principles of Mahomedan Law” (1913) 
and Mr. Ameer Ali’s well-known work. 
On this tho Subordinate Judge observed, 
quite truly, that it did not follow that 
tho wafik or settlor could not, when ho 
was himself to he mutawalli, reserve an> 
bonotit out of tho wakf properties for his 
benefit as mutawalli. On the contrary, 
ho correctly stated, it appears that tho 
wafik can lawfully take tho allowance 
found for the mutawalli generally when 
ho himself holds tho office. This is in 
accordance with what is laid down in tho 
texts cited in Mr. Ameer Ali’s book in 
this connexion. Instead, however, of 
adverting to tho fact that in this wakf 
ho takes, not the salary fixed for tho 
mutawalli generally, but the bulk of tho 
incomo, tho Subordinate Judge goes on : 

I should obsorvo that tho allownuce fixed 
for herself by tho mutawalli in this case did 
not only not consume the whole of the income, 
but left a sufficient margin for the religious and 
charitable uses, and thus the fixing of the 
allowance did not negative the object of the 
wakf, and was not, hence, illegal, as it was only 
for the lifotimo of the wafik as mutawalli, 

Thcso observations appear to bo based 
on a misconception, as tho condition is 
that tho wafik shall not retain any bene¬ 
fit for himself, and tho fact that lie 
loavos enough for tho porformanco'of tho 
charities appoars to their Lordships to bo 
immaterial. 

It seems cloar in tho present case that 
tho sottlor, under colour of fixing hor 
salary as mutawalli, was really reserving 
for hor lifotimo a portion of tho income 
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or usufruct of Hie property far in excess 
of what was assigned in the deed to 
future rautawallis or could reasonably 
have boon assigned to them. It was 
therefore in their Lordships’ opinion a 
clear violation of tho condition. 

Assuming that this is so, it has boon 
further contended before their Lordships 
that tho only result is that tho wakf 
fails as to the reserved Rs. 1,500, and 
must ho supported as to tho rest of tho 
ncom ) on tho authority of Hajce Kalub 
House in v. Mt. Mchrum Uccbce (l), 
whoro it was held, a wakf in which 
tho wafik had reserved to himself 
two-thirds of the income of the wakf 
properties for lifo failed only as to those 
two-thirds, hut could ho supported as to 
tho remaining third, which, under tho 
terms of tho deed was to he dovotod from 
the first to religious uses. It appears to 
their Lordships that this ruling is not in 
accordance with what is stated to bo 
"the moro approved opinion’’ in tho 
Suraya, on which the learned Judges rely 
(Baillie, Part II, pp. 218, 219), or with 
tho other authorities cited toxtually 
by Mr. Anver Ali. As observed by 
that learned author, tho following ex¬ 
tract from the Jam ’aa-ush-Shittat, deal¬ 
ing with a case where tho wafilc reserved 
tho whole incomo to himself for lifo, 

throws considorahlo light on this subject : 

A. This wakf ifi void ab initio, for the wa6k 
reserved to himsolf during his lifetime tho profits 
of tho pronorfcy. It is ono of the conditions for 
the legality of a wakl that the wafik should take 
out tho subject of tho wafik from himself. 
Therefore, when a wakf is made on Jus own nafs 
(self) it is batil (void), though there aro others 
mentioned after himself as tho beneficiaries 
thereof. With reference to the voidable,icss of 
tho wakf as to himself there is consensus ; as 
regards tho voidableness of tho remainder, tho 
general opinion is that It is so; for tho argument 
in support of the validity of tho wakf in favour 
of tho othors are weak. 

With thin last observation thoir Lord- 
ships are disposed to agreo. It is an 
entire depart' ro form tho principle that 
it is a condition of tho validity of tho 
wakf that, tho wafik should not roservo 
any interest in the endowed property for 
sufficient to produco tho re orved incomo 
reserves a portion of tho incomo for him¬ 
self tho wakf only fails as to property 
sufficient to produco tho rosorved income 
and is good a^ to tho rost. 

Tho rule that the sottlor when rauta- 
walli can take tho salary fixed for 
nvfawallis p *norallv is rally no oxcep* 

(1) 4 N. W. r. 1 65, 


tion : for in that case he takes in his 
capacity as mutawalli and not his capa¬ 
city as settlor, just as it is laid down a 
little further on (Baillio, Pt. II, p. 218) : 


But if one should make an appropriation for 
the poor and should himself become poor or for 
lawyers and himself become a lawyer, there is no 
objection to his participating in its benefits— 


that i3 to say, as a poor man or a 
lawyer, not as a sottlor. There is, in fact, 
in all those ca^os no reservation at all. 

As regards this part of tho case, their 
Lordships are disposed to agree with tho 
reasoning in tho extract from tho Jam 
’aa-ush-Shittat set out above, and are nob 
prepared, as at present advised to hold on 
tho authority of the decision in Hajee 
Kalub Hosscin v. Mt. Mchram Bcolee (1) 
that a wakf in which tho wafik rosorves 
tho hulk of tho incomo for herself as 
mutawalli during her own lifotimo whilst 
fixing a modest salary for the inutawallis 
who succeed hor can he hold valid oven 
to tho extent of tho unreserved income. 
As regards tho supplementary deed of 
wakf of 7th December, 1897, Ex. D.,in 
which tho settlor included hor remaining 
lands statt d to ho worth Rs. 1,500 and 
cancelled tho salary sho had fixed for 
herself for life in tho former deed, add¬ 
ing "that is I have given up tho salary 
and in dud d it in tho wakf their 
Lordships are of opinion that if tho deed 
had shopped thoro it might possibly have 
boon treated as a frosh dedication of all 
tho properties freo from any reservation 
in hor own favour ; hut after reciting hor 
intention to go for Haj and to make 
Zearub (visit sacred places), tho deed 


rovidos, 3. 17 : ... ^ 

That tho said manager shall from tuno to tini 
>nd mo ioy for oxpousos from tho income o >o 
rafcf ostato to mo either nt Mecca or to tho plnco 
o which I shall direct him to sond. . , 

This, in thoir Lordships opinion, 
mounts to a clear »-o 9 ervation of t o 
ight of tho wafik to draw money for tho 
expenses of her pilgrimage to Mecca and 
o other non-wakf purposes, and thero- 
oro, also, to involve a breach of tho 
ourfch condition. Tho last deed of 1907 
iced not bo considered as it was neces- 
ibated by tho death of tho mutawalli?. 
irevioesly appointed to succeed tho sot- 
lor in tho ofiico, and merely appoints 

.V. s.*. ^. rnlv.ra nf hnr husband’s family 


in thoir place. . , 

Thoir Lordships, as at prosont advised, 

are disposed to hold that tho two princi¬ 
pal wakfnoroas were wholly invalid by 
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reason of tho reservations in tlio wafik’s 
favour ; but they do not propose to base 
their advice to His Majesty on this 
ground as to which they have not had 
the assistance of tho High Court, bocauso 
on a careful examination of the evidencr, 
they havo come to tho conclusion that 
the loarned Judges of tho High Court 
were right in holding that tho 
defendants havo failed to prove that 
possession of tho wakf properties was 
over given so as to comply with tho 
third of tho conditions set out abovo, 
and tho defendants’ appeal must fail on 
this ground. 

What the very unusual terms of thoso 
wakfnamas suggest is that hor husband’s 
relations desired that this lady’s property 
should pass to them on her death as 
horoditary mutawallis of the wakfs in* 
stead of to the legal heirs, and that she 
was willing to comply with thoir wishes 
so long as her own enjoyment was not 
seriously impaired. The balanco loft for 
religious and charitable purposes undor 
the first deod probably did not differ very 
much from tho oxpendituro previously 
incurred by her husband and herself for 
these purposes, and tho surrender of her 
salary and tho inclusion of all her re¬ 
maining lands in tho second deed leaving 
nothing for herself or hor heirs was 
counterbalanced by tho provision allow¬ 
ing hor to draw freely on tho income. 
That sho did so and, indeed, mado little 
or no distinction botwocu tho wakf 
moneys and her own may ho gathered 
from tho fact that, according to tho find¬ 
ings of both tho lower Courts, tho defon- 
ants have suppressed her accounts and 
put fo ward forged accounts in their 
place. In view of her dotormiuatic to 
rotain tho incomo for herself during her 
lifetime, sho may well havo been roloc¬ 
tant to take tho final step of parting with 
hor possession as owner. On tho other 
hand, it was clearly in tho interests of 
hor husband’s relations and of her agent 
imam Ali, in view of tho annuity’ settled 
upon him and his hoirs, to got hor to do 
ho in tho clearest possible manner, and 
their failure to ofi'oat more than they did 
would appoar to he attributable to her 
unwillingnoss rather than to any want of 
effort of thoirs. 

It was, of courso, impossible (or tho 
Settlor to hand over possession as malik 
or owner to horsolf as mutawalli or 
trustee of tho endowment, hut it 


was none tho loss i ncumbont on 
her to give 6uch possession as 
tho caso admitted. Now tho obvious 
and ordinary means of showing the 
chaDgo in the oliaru ter of her possession 
would have boon by mutation of namos, 
that is to say, by getting horsolf entered 
in tho public registry as holding as muta- 
walli. That was tho courso adopted and 
held sufficient in Ilajcc Kalub Hossein v. 
Mt. Mchrum Bccbee (1) and in Hamid 
Ali v. Mujawar Husain Khan ("A), 
the Court observed that if the watik in 
that caso had beon sincere in his desire 
to divest himself of his proporty, he 
would at onco havo obtained mutation of 
names, and held . in tho absouco of such 
mutation that possession had not been 
surrendered. 

In the prosent case it is significant 
that between 1882 and 1807 thore was 
no mutatiqn of namos oxcopt as to one 
item consisting of a share in certain 
lands, as to which an additional share 
was p iVchascd for hor in 188o, and both 
shares wore then registered in her namo 
as mutawalli. This isolated instanco 
may well havo been brought about with¬ 
out hor knowledge by hor husband’s 
brother and her agent Imam Ali, who 
both witnessed the sale deed, and were 
both interested as already stated in gett¬ 
ing tho wakfs perfected by delivery of 
possession. It is much more significant 
that they did not obtain any mutation of 
names as to tho other numerous items : 
and in 1907, when the public record of 
rights for this area was prepared by tho 
revonuo authorities, after tho fullest 
notice and inquiry, the settlor was again 
registered as regards all tho other items 
as malik o, 1 full owner, which would not 
havo been done if it had boon brought to 
the notice of the authorities that sho 
was in possession as mutawalli. In these 
circurnstancos the belated registration in 
tho samo year of somo fivo items out of 
more than thirty, which may well have 
boon effected without hor knowledge by 
her husband’s brother and Imam Ali 
under a general powor of attornoy given 
to them aftor the execution of the third 
wakfnama, is ontitled to very little 
woight as ovidonco that thcro was ever 
any chango in tho character of hor 
possession. 

The dofenco also relied on certain 
ka bnliats or r ental agre emen ts taken 

(2) [UJ 02 J 24 All. ibl =(1902) A. W. N. r,l. 
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from tenants in which sho is described 
as mutawali, hut, as has been pointed 
out to their Lordships, no corresponding 
pattas granted by her to tho tenants in 
which she is so doscribod have been put 
in evidenco. On tho othor hand, in one 
patta, Ex. A. of 27th November 1898, 
tho original patta lias tho word "muta- 
walli struck out and tho word "malik” or 
owner substituted; and that this was 
done at tho time appears clearly from 
tho fact that in tho registration copy of 
the patta she is described simply as 
malik and not as mntawalli. This cer¬ 
tainly suggo->ts, as Das, J., has observed, 
that an ettort had boon made to got the 
lady to grant the patta as mntawalli and 
that sho had refused to do so ; and it is 
also significant, as Das, J., has point od 
out, that not onosinglo documont bearing 
her seal has been produced in which sho 
is described as mntawalli. On tho 
whole their Lordships agree with tho 
conclusion of Das J., who has carefully 
examined them, that tho documents 
in which sho is described as tho muta- 
walli are of a very inconclusive char¬ 
acter and may well have boon drawn up 
by her husband's brothers and hor agont 
who wore managing hor affairs and in¬ 
terested in creating evidenco of tho 
surrender of possession. 

As regards tho oral evidonco it is, no 
doubt, true that tho lady incurred ex¬ 
penditure for tho purposes mentioned in 
the wakf, as hor husband and she horself 
had done beforo any of tho wakfs wero 
created; but in view of f ho suppression of 
tho accounts, it is impossible (o say what 
the amount of that expenditure was, and 
tho natural inference from tho suppres¬ 
sion is that, if produced, tho accounts 
would nob havo helped tho dofondants’ 
case. 

On tho whole, their Lordships agroo 
with tho learned jwdgos of tho High 
Court that possession is not shown to 
havo boon given, and aro of opinion that 
tho appeal fails on this ground and 
should 1)0 dismissed with costs, and thoy 
will humbly adviso Ilis Majosty accord¬ 
ingly. 

Appeal dismissed. 

Solicitors for Appellants — II. S. L. 
Polnfc. 

Solicitors for Respondents —Watkins 
and Hunter. 
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(From Oudh ON APPEAL from 
A. I. R. 1921 Oudh 273) 

1st November 1926 

Lords Piiillimore and Carson, 
Mr. Ameer Ali and Sir John 

Wallis 


Mt. Nand Rani Kunwar —Appellant. 

v. 


Mt. Indar Kunwar and others — R3S- 
pondonts. 

Privy Council Appeal No. 43 of 192o. 

Oudh Estates Act (L of 1863), S>\ 10, 8 List 3 
and 21—Lists prepared under S. 8 are conclu - 

si re. 

S. 10 provides th.it tho Court shall taka judi¬ 
cial notice of the lists and shall regard them as 
conclusive evidonco of tho facts they record ; 38 

All. 552 (P. C.) % Rel. on. 

Where therefore a parson’s name was outjrod 
in list 3. 


Held : that in tho absence of any evidence to 
show that his name was wrongly inserted in 
List 3, his inclusion in that list is conclusive 
that the sanad ho obtained was a primogonituro 
grant. In other words, that ho was a taluqdar 
taking an citato under a primogonituro sanad 
under the provisions of tho Act, and that tho 
succession to tho estate was as provided in S. 22 
of tho Act. [P 13 C 2] 

L. dcGruytlicr and S. Thjam —for Ap* 
pollant. 

A. M. Dunne and 13. Dube for Res¬ 
pondents. 


Mr. Ameer Ali. — This appeal arises 
out of a suit brought by tho plaintiff 
Nand Rani Kunwar in tho Court of tho 
Subordinate Judge of Lucknow on tho 1st 
April 1921, to establish hor titlo to an 
ostato partly situated in tho distiicfc o 
Lucknow and partly in Parabanki in t 10 

Provinco of Oudh. 


Tho plaintiff is tho daughter of one 
mgwanfc Singh, who died on t 10 • 1 o 

scomber 1871 ; and sho claims tho pro- 
,rty in suit as devolving on hor on tho 
alh in 1913 of hor niothor Mt. Malm* 
ni tho widow of Bhagwant 8ingh, 
liagwant loft him surviving a younger 
othor named Girdlmri Singh, Muharani 

unwar, his widow, and two daughters, 

moly, Birjrani and tho plaintiff. Birr 

1 •J* . .. .. . t i i cor 


i Id Inuti 




Tho plaintiff claims tho ostato as tho 
solo heiross, on tho death r of hor mother, 
of hor fathor, Bhagwant Singh, to whom, 
sho allogos, tho property bolongod at tno 
time of his death. 
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The first and principal defendant in 
the action is Indar Kunwar, the widow 
of Bhagwant Singh’s brother, Girdhari 
Singh, who died on the 6 th August 1919. 
The other defendants are the daughters 
of Girdhari Singh by his first wife Raj 
ICunwar. She died on the 16th June 
1920. 

The proportios in List 3 A and B at¬ 
tached to the plaint belonged originally 
to one Bahadur Singh, who died in or 
about 1849, leaving two sons, Bhagwant 
and Girdhari. The latter was an infant 
of tender years at the time of his father’s 
death, and accordingly Bhagwant became 
the head of the family and remained in 
possession of tho joint ancestral ostato. 
The properties mentioned in List C are 
said to have hem acquired after Bahadur 
8 ingh s doath, but no separate argument 
has been addressed to tho Board with re¬ 
gard to thorn. 

I ho parties are admittedly subjeot to 
tho law of tho Mitakshara, and tho two 
hiodiors Bhagwant and Girdhari became 
on tho doath of their father jointly onti- 
t.led to tho ancestral estate. Matters 
stood thus with this family when Lord 
Dalhonsio in 1856 “ annexed ” the king¬ 
dom of 0 tdh, which was followed by a 
furious revolt. To punish tho people, 
Lord Canning, who had in tho meantimo 
succeeded Lord Dalhousie as Governor- 
Gene al, proclaimed in 1858 a general 
confiscation of tho landod estates in the 
province. Later, under the Governor- 
Gore ral’s Proclamation of March, 1858, 
h i contisca'od estates were restored to 
tho proprietors, save and oxcept in casos 
whore they happened to bo implicated in 
the murder of English men and English 
women ; and Bhagwant Singh, as tho 
head of the joint family, received back 

. t , principally 

the subject-matter of the present suit 
and what is called the “ Second Sum¬ 
mary Settlement ” was made with him. 

The plaintiffs case, as made in her 
P amt, is that Kunwar Bahadur Singh 
and hie two sons Bhagwant and Girdhari 
constituted, from long hoforo tho annex- 

° a Pint Hindu family 

ft!!™? b £ tb ° Mita ^ a ra Law, and 
5® S ' ,mmar V Settlement was 
made with Bhagwant Singh, both ho and 
dhan became equally entitled to tho 

Lod in y tn 0 f r K WhlCh Bha « wanfc Singh on- 
into tho agroomont with tho British 

Government ; that tho settlement was 
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made in Bhagwant Singh’s name in his 
capacity as tho head and “ trustee ” of 
tho joint family ; that ho obtained in 
respect of the estate a sanad or grant in 
his own name in tho same capacity ; and 
in 1864 the first Regular Settlement was 
mado with him as such head and “ trus¬ 
tee.” The plaintiff also sets out in her 
plaint that in 1867 Girdhari Singh ap¬ 
plied to tho Court of tho Financial Com¬ 
missioner of Ondh for tho partition of 
his half-share in the joint estate, but in¬ 
stead of an actual separation a settle¬ 
ment was arrived at between the two 
brothers. i’ho plaintiff, however, docs 
not ^ot out in tho plaint tho nature of 
thi c cm promise. 

As already stated, Bhagwant died in 
1871, and the plaintiff’s allegation is that 
after his doath his widow Maharani be¬ 
came entitled to the estate, and that she 
entrusted its management to Girdhari, 
and that subsequently, in 1879, she 
(Maharani Kunwar) relinquished all her 
claim and title in respect of the said pro 
porty in favour of Girdhari Singh in 
consideration of a fixed allowance. The 
plaintiff’s case is that she is not bound 
undir tho Hindu Law by tho acts of her 
author, who was a pardanashin woman. 

Her main contentions are based on the 
following allegations: namely that Bha«- 
want Singh by his acts and declarations 
evinced clearly l^is intention that ho took 
the estate for tho joint family, consisting 
of him self and his brother Girdhari 
Smgh, and that in 1867, by the arrange- 
ment with his brother G;rdhari Singh 
ho became vested w th the entire estate 
in consideration of tho annuity fixed f or 
the latter ; and, secondly, that the grant 

by the Government made by the sanad 

under the Oudh Estates Act (1 of 1869) 
ho, Bhagwant Singh, became possessed of 
tho whole property. Her further con¬ 
tention was that by a mistake Bhagwant 
bingh s name was included in List 3 pre¬ 
pared under the Act, whereas it should 
have boon entered in List 4, and that he 
muer obtained a primogeniture sanad* 

tli® «anad that was given to him was in 
O’-dinary terms. 

Iho cont-sting defendant, Indar Kun¬ 
war averred in her written statement, 
that neither tho nummary nor the Regular 
Settlement was made with Bhagwant 
bmgh m his capacity of the hoad or 
trustee of the family ; in fact, she strong¬ 
ly rep d-atod tho idea of a trust. She 
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also denied that in 1<SG7 there was a sepa¬ 
ration between Bhagwant anti Girdkari ; 
and f irthor averred that if there was a 
separation there was subsequent " re* 
union. - ' Sho substantially contended that 
the estate rein line 1 undivided in the pos¬ 
session of Bhagwant Singh, and was 
governed by the sinad granted to him 
under Act l of 1869, and that in view of 
the circumstances set out in the written 
statement, Girdhari Singh, on the death 
of Bhagwant Singh, boeamo tho hoir 
under S. 22, 01. 6, of the Act, and that 
on Girdbari's death I ho defendant, as bis 
widow, became entitled to the samo. On 
those pleadings, which were considerably 
amplified in the courso of tho trial by the 
ropli cation of tho plaintiff anrl additional 
written statements liled on behalf of tho 
defendants, tho ea^o wont to trial heforo 
the Subordinate lodge of Lucknow, who 
framed a considerable number of issues. 

I [is conclusions aro thus summarized 

by the learned Judge in his judgment : 

I hold as it is clear from the ab_>vo discussion 
that Kunwar Bahadur Singh nevor transferred 
the disputed property to Bhagwant Singh, that it 
remained in the ownership of the entire copar¬ 
cenary body up t;> the time of confiscation, that 
soon aft3r his being made a proprietor by letter 
of 10th Oct iber LS;VJ, he began to treat tho pro¬ 
perty as belonging to the joint family (Issue 1 
(b)), that Bhagwant Singh admitted Girdhari 
Singh’s right as a coparcener at tho Second 
Summary Settlement (Issue 1) ; that no primo¬ 
geniture sanad was over granted to Bhagwant 
Singh, who only received an ordinary sinad 
about th») property of which ho had become owner 
some time before, that he had received the sanad 
as a representative of tho joint Hindu family 
(Issues 8 (a), (b)) ; that Bhagw mt Singh admitted 
tho oqual rights of Girdhari Singh in reply to 
Circular Order of Government declaring in favour 
of succession according to tho laws of his triho 
and religion as against tho rule of impartibility 
(Issue o) ; that Bhagwant Singh admitted the 
equal rights of Girdhari Singh during tho pro¬ 
ceedings connected with tho first Regular 
Settlement, that the decrees wore obtained by 
him as head and trustoo of the joint Hindu 
family (Issues C (a), (b)) ; that up to July 1807, 
Bhagwant Singh declared and treated tho pro¬ 
perty included in Lists A and B as joint family 
property subject to Mitakshara Law, that Bhag¬ 
want Singh by his words and deed transferred 
the entire property to the coparcenary body of 
which ho was a mombor (Issues 7 and 8) ; that 
tho property in Lists A and B annexed to tho 
plaint was the joint family property of Bhagwant 
.Singh and Girdhari Singh (Issue 1 (a)) ; that 
plaintiff was in no way os topped from pleading 
the subsistanco of tho joint Hindu family during 
tho lifetime of her father and taking advantage 
of tho legal oousjquonoes of this plea (10 (a) and 
*(b)). 

Ho further hold that tho proceedings 
initiated by Girdhari Singh in 1867 


effected a separation of the joint family, 
and transferred Girdhari’s share to Bhag¬ 
want Singh in lieu of a monetary pay¬ 
ment.” Ho overruled the plea of re¬ 
union put forward by tho defendant. 

He held further that the sanad granted 
to Bhagwant Singh was not a primogeni¬ 
ture sanad, that his name was, by mis¬ 
take, entered in List 3, which deals with 
primogeniture grants, and consequently 
the succession to the estate* was governed 
by S. 23 of Act I of 1869 (to which refer¬ 
ence will Ijo rnado later in tho course of 
this judgment). He was of opinion that 
on Bliagwant’s death his widow became 
entitled to tho ostalo, and that hor renun¬ 
ciation in 1879 in favour of Girdhari did 
nob affect tho rights of tho plaintiff, who 
claims as tho reversioner. He accordingly 
decreed tho suit. 


From this decree the defendant appealed 
to the Court of tho Judicial Commissioner 
of Oudh. Tho learned Judges of the ap¬ 
pellate Court came to a totally different 
conclusion. They hold, in substance, 
that the sanad obtainod by Bhagwant 
Singh was a primogeniture grant ; they 
overruled tho allegation of the plaintiff 
that Bhagwant’s namo was entered by 
mistake in List 3, whereas itrshould have 
boon entered in List 1 . They hold that 
tho succession to tho estate came under 
tho provisions of S. 22, Cl. 6 , of tho Act ; 
and that Girdhari Singh became, on tho 
death of bis brother, Bhagwant, lawfully 
entitled to the estate which vested in 
him as tho taluqdar. They held also 
that although tho settlement that had 
boon olfoctod with Bhagwant Singh 
created a "trust” in favour of his bro¬ 
ther Girdhari Singh, that trust was di>- 
chargod" by tho agreement ontoreJ into 
between them in 1867, and that there¬ 
upon Bhagwant Singh took tho whole 
osbato as tho taluqdar ” discharged of 
tho trust in favour of his brother. N Thoy 
hold further, in agroemont with tho 
trial Judge, that in 1867 there was a sepa¬ 
ration between tho two brothers, and ns 
a consoquonco tho arrangement olTootod 
bobwoon Bhagwant and Girdhari in that 
yonr gavo a complete titlo to tho oldor 
brothor in the estate. They accordingly 
caino to the conclusion that the defen¬ 
dant was rightfully entitled tothotaluqa 
as tho widow of Girdhari Singh, and that 
tho suit should ho dismissed with costs. 

Tho plaintiff has now appealed to His 
Majosty in Council. 
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Their Lordships consider it desirable 
at this stage to recapitulate brielly tho 
main contentions of the parties. 

Having regard to the application of 
Girdhari in July, 1867, both tho Courts 
below have rightly overruled the plea of 
the defendant that the two brothers re¬ 
mained joint until Bhagwant's death in 
1871. Had that issue boon decided 
against tho plaintiff tho legal result 
would havo been that tho whole estato 
under the personal law of tho parties 
would havo vested in Girdhari by sur¬ 
vivorship. It was for this reason that 
the defendant denied that there had boon 
any partition between tho brothers in 
1867. 

The plaintiff’s case, on tho other hand, 
is that there was a partition in 1867, and 
that by tho compromise of tho 8th of 
September in that year tho share to 
which Girdhari was entitled was, as the 
Subordinate Judge puts it, “ transferred 
to Bhagwant Singh,” and tho whole 
property thereupon vested in the oldest 
brother. Her case is that the taluqa 
never camo under Act I of 1869, and if it 
did, the succession to it foil under S. 23 
of tho Act and not under S. 22. 

Regarding tho inclusion of Bhagwant’s 
name in List 3, as already mentioned, tho 
plaintiff's allegation was that it was 
entered by mistake in that list; that it 
should havo, in fact, been entered in 
List -1. 

Thus two facts become of crucial im¬ 
portance. First: what was tho nature 
of tho transaction between Bhagwant 
Singh and Girdhari in September, 1867, 
and whether tho sanad granted by 
Government to Bhagwant Singh was a 
primogeniture grant tho succession under 
which is govorned by S. 22. 

Section 22 rolatos to estates held by 
taluqdars included in List 3 prepared 
under S. 8 of tho Act. In tho case of 
ether estates where tho descent is 
governed by the personal law S. 23 
applies. 

Soction 22, Cl. G, under which the 
defendant contends tho taluqa camo to 
her husband Girdhari on tho death of his 
eldest brother, runs as follows : 

K «ny Taluqdar or grantee whoso name shall 
he inserted in tho second, third or fifth of the lists 
mentioned in 8. 8, or his heir or legatee, shall 
die intestate ns to his estate, such e&tato shall 
descend us follows, viz; 


Aftor providing for the succession of 
lineal descendants and adopted sons, it 
declares: 

. . . then to the eldest and evon <User 

brother of such taluqdar or grantee, heir or 
legatee, successively, according to their respeetbe 
seniorities, and their respective male lineal des¬ 
cendants, subject as aforesaid. 

Section 23, on which the plaintiff ro-ts- 

her case, is as follows: 

Except in tho cases provided for by S. 22, the 
succession to all property left by taluqdars and 
grantees, and their heirs and legatees, dying 
intestate, shall ho regulated by the ordinary law 
to which members of the iutestatu’s tribe and 
religion arc subject. 

Tho settlement with Bhagwant Singh 
was effected in July, 1858. By the letter 
of tho Govornor-Gonoral in Council of the 
10th October 1859, tho settlement thus 
made conferred full proprietary title on 
every taluqdar with whom it was made, 
and he acquired thereunder a permanent 
heritablo and transferable right in the 
estate. 

In 1860 a sanad was granted to Bhag¬ 
want Singh with regard to tho nature of 
which there is gicat dispute between the 
parties. Tho Subordinate Judge has 
accepted the allegation of the plaintiff 
that it was an ordinary sanad. The 
Judicial Commissioners have held, sup¬ 
porting the defendant’s contention, that 
it was a primogeniture grant. Tho Act 
became law in January, 1869. During 
this period between the “ Second Sum¬ 
mary Settlement ” and the passing of the 
Act tho Government was engaged in 
interrogating the taluqdars with whom 
tho settlement had been made, in what 
class (included subsequently in the lists 
framed under S. 8) they desired to be 
included. Throughout these proceedings 
Bhagwant denied that there was any 
custom of gaddinashini in his family or 
that the estate dosconded to a single heir 
by tho custom of the family. In the 
khewats prepared after the settlement, 
the names of both Bhagwant and Girdhai i 
were entered as joint proprietors. There 
can ho litllo doubt that from tho Second 
Summary Settlement up to the Regular 
Settlement in 1861, Bhagwant Singh, by 
his acts and declaration, obtained tho 
ostato for himself and bis brother 
Girdhari Singh, as members of tho 
joint Milukshara family. In 1867, how¬ 
ever, a complete change took place in 
tho rolations of tho two brothers. On the 
15th July of that year, Girdhari Singh 
applied to the Court of tho Financial 
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Commissioner of Oudh for the partition 
of his Share in the e<ta*e. Ilis application 
is in the following terms: 

In the Lambardari column Bhagwant Singh is 
on tend as sadar malguztr (chief revenue payor) 
and in the khewat (the proprietary register) and 
cthor papers the names of us both aio recorded 
in the Remarks column as possessing half and 
half [sharej under each other’s verification. It 
was for this reason that a sanad containing the 
words gaddir.ashini (succession to gaddi) was not 
conferred on us. Nor did wo try to obtain it. 
No custom of g iddinashini bv a single per on or 
of talcrjdari exists amongst'us. The karindas 
(agents). servants and expenditure have continued 
to be in common and on equal terms on behalf 
of b th the parties from an ancient time prior lo 
that of our father on account of harmony, joint- 
ncss and commonsality amongst us. Till now. 
owing to the minority of both of us u idor the 
.guardianship of our mother, and the prevalence 
of mutual goo 1-feeling, joiitness in making 
collections and oxpenses private and public, none 
applied for perfect partition of land but remained 
joint of their ow i accord. But now I pray this 
honourable C mrtthat after perusal of thesanads 
hereto annexe 1, wherein my brother Bh.igwmt 
Siagh, sidar mafgnzar, has b»en admitted as 
holding a moiety share as shown above, a parti¬ 
tion of the villages bi effected by metes and 
bounds. 

S :b rq ;onfly f on tho 8tli September 
lSb7, (ho following compromise was 
on to rod into between tho two brothers: 

Si ice I fC.irdh iri Singhj, tho plaintiff, liavo 
applied in tho C urts of tho Financial Commis¬ 
sioner and the British Indian Association for 
partition of the Taluqa containing the villages 
(rokulpur, Ase ii and others, situate in District 
Lucknow to tho extent of a moiety sh.ire, now a 
compromise has been entered into botw.cn me, 
tho plaintfff, and my brother, tlie defendant, to 
this effect. At present there is a good deal of in¬ 
debtedness, so he (my elder brother) will bo pay- 
ing nie Its, 1/200 a year for daily expenses from 
1273 Fasli and full amount of Ra. 2.000 annually 
after discharge of tho debt. If tho aforesaid 
amount remains unpaid then a property, that is, 
th ' villages reserving tho profit of Its. 2,000 after 
deducting tho Government rovoauo and tho 
c Jl 'ction charges and so forth, bo sot apart from 
tho Taluqa. Thercf iro there is left no dispute 
on my part as regards partition of tho aforesaid 
I aluqa. Nor shall I ever raise any objection. 
Itonco I, by filing this application in tho shape 
of a compromise arrived at bat ween us and 
verified by my brother, namely, Knar Bhagwant 
Smgh, tii token of approbation pray that this 
cas * bo excluded from the arrears and consigned 
to tho records. 

This document is signed both by 
Girdbari Singh and Bhagwant Singh. 
Bhagwant Singh’s signature) dosorvos 
notico. IIo signs himsolf not as a lambar* 
dar nor as a malguzar, but as taluqdar. 

To tho significance* of this particular 
-designation their Lordships will call 
further attention later in tho course of 
this judgment. 


Tho primary matter for consideration, 
therefore, is what was the effect of this 
arrangement in regard to the estate. In 
this connexion it is to bo noted that on 
the 10th Juno 1871, some months before 
his death, Bhagwant Singh applied to the 
Court of Wards to take charge of tho 
estate. To this application Girdbari 
Singh does not appear to have been a 
party, and, so far as the records show, ho 
took no part in respect thereto. The 
property was taken charge of by tho 
Co rt of Wards and remained in its 
charge until Girdbari took possession of 
t he property on the decease of his brother 
in December 1871. There were disputes 
between Girdbari Singh and Bhagwant 
Singhs widow Maharani in 1872, and on 
tho 10th January of that year an agroo* 
mont was entered into hot ween tho 
widow of Bhagwant and his brother 
Girdbari Singh in counterparts. Tho 
first, executed by Girdbari, is in tho 
following terms : 

Whereas the estate Taluqa Ookulpur, Ascni, 
etc., in District of Lucknow and Bara Banki is* 
in the proprietary possession of Kuar Bhagwant 
Singh my real brother by hereditary right and 
by virtue of the sanad granted by Government, 
and tho aforesaid Taluqa has on tho application 
of inv brother been placed under tho superinton* 
donee of the Court of Wards since the loth Juno 
1871. Since my biothur died on tho 9th Decem¬ 
ber 1871, and my name has been entered as 
proprietor of tho aforesaid cst.it *, and at present 
as well as after release from superintendence of 
tho Court of Wards, 1, the declarant, am to bo in 
charge of making collections of tho iuconio of 
tho lluqa and management of tho estate, there¬ 
fore 1 with conso.it do covenant unci place on 
record that after payment of Government revenue, 
the llaqa charges with the exception of tho 
household expenses, whatever shall be left ns 
surplus arid profit lrom tho income of llaqa, I 
shall bo paying to Mt. Maharani, widow of Kuar 
Bhagwant Singh, as a moiety share accorJi »g to 
rendition of accounts without any excuse and 
dispute. 

Maharani, in tho documont oxoeutoc! 

by her, states as follows: 

Whereas tho estate comprising Taluqa Ookul¬ 
pur, Aseni and other villages situate in Lucknow 
and Nawabgauj Bara Banki Districts is tho 
ancestral property of my husband, and was, by 
virtuo of the sanad granted by tho Government, 
in the proprietary possession of my husband, 
Kuar Bhagwant Singh, Taluqdar ; whereas, 
tho said Taluqa, on an application of my 
husband, was taken under the management 
of the Court of Wards from tho 10th Ju »o 1871 ; 
and wh rois my husband died a natural death on 
4 Jth December 1H71, I (and tho other person) 
having agreed together, 1 agree aud accept and 
hereby declare and commit to writi ig that in 
respect of tho Taluqa tho name of Kuar Girdbari 
Singh, real brother of my husband, bo on to red as 
against tho Number, and Kuar Girdbari Singh 
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to collect income from the llaqa, to look after 
and manago the llaqa now a id after the tar- 
mination of tho management by thoCoirtof 
Wnrd9, that after paying tha Government 
Tovonuo and incurring^ oxpo uses relating to the 
r.iluqa. excepting tho do'nostic cxponfes, ho 
iKuar Girdhari Si lgh) from suoh profits of the 
llaqa as might bo left surplus, shall divide to 
mo one-half according to tho amou it as might 
be fou id due on ronditiou of account, and tho 
samo is agreeable and acceptable to me, and to 
this I have no sort of objection or dispute. 

Disputes again broke out botween 
Maharani and Girdhari in 1879 which 
woro settled by doeds executed on tho 4 th 
September 1879, in which Maharani on 
her part states as follows : 

Thoroforo I. the executant, tco, while in a 
Hound st ito of body and mind, without reluct- 
aoco and coercion, do hereby covenant and 
toIucc it to writing, that I, the doolarant. relin¬ 
quish all my claims and rights to the Taluqa ; 
a .". 11 ,w there remains no claim or concern or 
right to me in respect of tho said Taluqa as well 
as the sir land decreed on 3rd N >vo nber 1873 by 
the Court of the Judicial Commissioner of Oudh. 
I snail not make any sort of interference in the 
raluq i, and putforward no cl liin with the excep¬ 
tion of one for receipt of the lif, mai itonanoa 
amounting to Rs. 2 100, if not paid at the stipu¬ 
lated periods of instalments. If anything con- 
xrary to this agroomont occurs, it will ba simply 
R legal. If tho said Kuar Saheb fails to pay the 

aforesaid amount in the u .dormo ntioned inst tl- 

fiam^Vr!> h n° a n 1 P t h lU , b3 ot 1‘berty to realize tho 
U fm f 10 1 bypothocifce<i prooartv. as well 

th« m 2 v ° abl ° ftn<1 itnmoyablo property of 

1 3 Kuar .. 8abeb - mysalf or through Court, 
and no objocti on of the Kuar Saheb will 

mo 0, mo h V ’f ‘ hU 8fti<i Kuar S lheb ba * given 
no mo bighas kham out of tho numbers cf sir 

land m villages Aseni u , (1 Gokulpur. numbered 

by K V |iar n cTr3h ,,1 ' t R- 3 ° f a « ro0!no 'h t-'Xecuted 
ny Kuar Girdhari Singh, rental Rs. [paper torn] 

by C ' r !a"' wi i‘ hout 1,13 ° ( 

y s-iio, gut and mortgago for mv lifo » 

Z U , •"») ,-.ll £»V-iJ VmVLtuSy 0 

which !M r h - lnSta i mont - witll °ut any objection, 

rho Ku r R ^ a * >e K ordo "°tpay the rental hereof 
tho Kinr Saheb may deduct tho same from the 

ZZ7;Zl: Wn » Ci *** 1 -Wt have 1 no 

fb 5 h °/k LOl<lship * aGCOpfc tho contention 
tha. tho renunciation by tho widow of 

Bhagwant Singh of hor rights and her 

aims to tho estate does not bind the rovor- 

ButV 10 danfihtor of Bhagwant Singh, 
iit they cannot bo oinittod altogether 
f om cons,deration as they form part of 

the co°nt 8 r ta0 a , nd h,,p in explaining 

tho contentions of tho partios. 

I’ho J-dicial Commissioners havo in 

IF- 

with Rreat ability ’ 8 ThoirT ''1 .‘ he 
<lMi ™ * ob,„ rvo that St.fS.twfJT 


- - __ - in the view 

that there is absolutely no ovidonco to 
show that Bhagwant Singhs name was 
entored in List 3 by mistake. (His Lord- 
ship sot out the relevant provisions of 
Act (1 of 1869) and proceeded.) As 
already stated, tho Government made 
every ondeavour to make tho lists 
conform with tho wishes of the talnq- 
ilars. Bhagwant Singh was unquestion¬ 
ably a taluqdar and his namo was 
included in List 3. There is absolutely 
no evidonco in proof of tho allegation 
that Bhagwant’s name avas included by 
mistake in that list, as alleged by the 
plaintiff. 

Section 10 of the Act provides as 
follows : 

No parson shall ba considered taluqdars or 
grantees within the meaning of this Act other 
than the persons named in .such original or 
supplementary lists as aforesaid The Courts 
sha take Judicial notice of tho said lists and 
shall regard them a> a conclusive evidence that 

tho persons named therein are such taiuqdars 
or grantoos. luar “ 

In the case of Murtizi Husain Khan 
v. Mahomod Yasin Ali Khan (l) their 
Lordships have hold as to tho effect of 
o. 10, as follows : 

That section provides that the Court shall 
ake jud.ca 1 notice of the lists and shall regard 

record!® C °" Clus,Ve ov,douco of the facts they 

cl * n * h ® absence of any evidence to 
show that Bhagwant s namo was wronglv 

inserted in List 8 , his inclusion in that 

list is, in thoir Lordships’ opinion, con¬ 
clusive that the sanad ho obtained was 
a primogeniture grant. In other words 

that he was a taluqdar taking an estate 
under a primogeniture sanad under the 
provisions of tho Act. Thoir Lordships 
aie also satisfied that on tho evidence 

™f,, W H C \ f h °i Ju< \ lcial Commissioners 
refer, tho defendant has established that 

a. primogeniture sanad was issued to 
Bhagwant Singh. 

In the view they take of tho case they 
to not think it necessary to relor in 
ib-ta’l to tho authorities on which the 

o wl 'Tl r f t8 - lir o clai “- In tho case 
M . T lulnain Sookraj Koowar \ The 

Government (2) Lord Justice James 

dolivonng the judgment o( tlio Board’ 

under tb' 6 y'f ‘ h ° an estate 

did L , '° ;' Cl t0 a spooilic individual 
fid n ot^oprato a s an absolute conferment 

U) [1‘Jl'd :h All .052=30 I. c i t I . 

209 V P. C.). 43 I. A, 

(2) 14 M. I. A. H2 (P. c.). 
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of an exclusive title on tho taluqdar, 
independent of the equitable rights of 
other parties possessing rights thereto 
before tho confiscation of the estate by 
the Crown. 

In Ilurpur&had v. Shco Dijnl (r) tho 
taluqdar was held to have transferred, 
by an inter vivos act, tho estate to the 
joint family under S. 15 of the Act. 
After quoting the finding of the Finan¬ 
cial Commissioner regarding the char¬ 
acter and meaning of the document under 
consideration in that case the judgment 
proceeded thus : 

Their Lordships concur in this view. They 
go further however, and are of opinion that 
tho declaration in those documents of the 
wish of (Source Shankor, acted upon as it was 
by him and by the other members of the family 
in his lifetime, and coupled with the tabular 
statement, was evidence sufficient to prove an 
alionntion inter vivos, which in Gouree 
Shankur’s lifetime transferred the property to 
the family, to be held by them ns joint family 
property. No evidence was given to show that 
the rents and profits of the estate did not 
continue, even during the life of Gouree Shankor 
to be brought, like the other assets of the family, 
to tho family treasury, for tho use of the 
undivided family. In the Cawnporo case 
Mohuu Lall, one of the sons of Chotay, said : 

‘ Every one used to take out of the protits as much 
as he required.’ In the tabular statement scut 
in in May I860, Rajah Gouree Shankor entered 
his own name not alone, but with the other 
members of tho family, as tho persons fit to 
succeed ; ho could not have intended to devise 
to himself by a Will or codicil—he clearly meant, 
by entering his own name as one of the sharers, 
to express his wish and intention that the estates 
should he held jointly during his owu lifo as 
well as after his death. 

In Thakoor Hntelco Dux v. Thakoor 
Jawahir Siiu/h (4) tho Board ro-onun- 
ciatcd tho principle that a person who 
has boon registered as a taluqdar tinder 
Act I of 180!), and has thereby acquired 
a taluqdari right to tho wholo property, 
may nevertheless have made himself a 
trustee for another of a portion of tho 
beneficial interest in tho lands comprised 
within the ostato. 

Theso principles havo been main¬ 
tained in all tho decisions on the subject. 

Tho present case appears to thoir 
Lordships to stand on a dilToront footing. 
Hero Girdhari Singh was clearly entitled 
to a share of tho ostato, and it would 
not Ijo necossary to rofer his right to an 
implied trust in his favour in respect of 
a moioty of tho estate. Up to 18(34 


(3) [ 187ftJ 3 I. A. 250=5*20 W. R. ftft (P. C.). 

( 4 ) [1878J a Col. 522=4 I. A. 178 (P. C.). 


Bhagwant Singh explicitly admitted his 
right. But what happened in 1867 com¬ 
pletely altered the position of the two 
brothers in relation to the estate. Al¬ 
though there is no direct evidence, the 
circumstances leave no room for doubt 
as to what happened. Bhagwant was- 
getting old. Early in 1871 be applied 
to the Court of "Wards to take charge 
of the taluqa, and in December of that 
year he died. He had no male ifesuc, and 
under the Act his brother would he the 
heir. So he would be if tho family had 
remained joint. It is not surprising, 
therefore, that Girdhari Singh oonsented 
to the taluqa vesting in his elder brother 
under the sanad he had received, and his 
being included in List 3. The Govern¬ 
ment’s dealings subsequent thereto with 
Bhagwant Singh are consistent only 
with the hyjiothesis that Bhagwant took 
the ostato as inchided in a primogeniture 
grant. Reference has been already made 
to the document of the 8th September 
1867, in which Bhagwant Singh de¬ 
scribes his status as that of a taluqdar. 

On tho 27th January I860, thoro is an 
enquiry by tho Government to tho 
following effect : 

With reference tc the concluding portion of 
para. 7 of the Chief Commissioner’s letter, every 
sanad taluqdar should be required to state in 
writing whether he desires to enter List 3 or 
List 4, and every grantee must similarly declare 
whether he elects for List 5 or List G. 

Tho portion of the enquiry that may entail 
some labour will bo tho investigation of claims 
to bo considered taluqdars by theso who have 
no sanad«, and in every such case the Deputy 
Commissioner will record in writing tho parti¬ 
culars of tho claim, with his opinion, to which 
that of tho Commissioner should be added. N<> 
claims wiil bo rejected without a reference, but ; 
it will bo convenient if tho Deputy Cominis- , 
sioner will show those ho nccopts and rejects- J 
separately. j 

On tho 11th February I860, Bhagwant I 
Singh, “ Taluqdar of Asuni." was roquoded I 
by thoDy.Commr.of Lucknow as follows: I 

As it is ncccssarv for mo to inspect tho tnluq- | 
dari sanad in Persian as well ns in English 
relating to your taluqa, you are hereby requested 
to send tho required sanad at once for perusal. j 

So far as appears from tho record tho 

sanad was sent in and duly inspected. I 
and returned tc Bhagwant. A list of I 
sanads issued by tho Chief Commissioner I 
to tho taluqdars in Oudh togothor with I 
an oxtract from tho list, has boon made 
an exhibit in tho case. Thoro is an 
endorsement to tho offoct in answor to 
tho query whether tho English sanad | 
had or had not tho primogeniture clauso. 





1927 


Ma Ml v. KALLANDER Ammal (Sir John Wallis) Privy Council 15 


The answer embodied in the extract is 
“ It has." 

In view of those considerations their 
Lordships ontertain no doubt that (l): a 
primogeniture sanai was granted to, and 
■eventually accepte.l by, Bhagwant Singh ; 
(2) that he was the taluqdar under the 
grant ; (8) that on his death without 
male issue or adopted son, the taluqa 
devolve 1 under Cl. G of S. ‘22, on his solo 
surviving brother, Girdhari Singh ;(l)and 
that on Girdhari Singh’s decease in 1919 
it devolved, under Cl. 7, on his surviving 
widow, the defendant, Indar Kunwar. 

Thoir Lordships, on the whole, are of 
opinion that the conclusion at which tloo 
Judioial Commissioners arrived is right, 
and should ho affirmed. They will accor¬ 
dingly humbly alvico Mis Mijesty that 
this appeal should ho dismissed with costs. 

Thoir Lordships desire, however, to 
observe that in thoir judgment thoy have 
confined their attention exclusively to 
the plaintilTV claim to the taluqa. 

Appeal dismissed. 

Solicitors for Appellant — narrow 
Rogers & Mevill. 

Solicitors for Respondents— Tl. S. h. 
Polak. 
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Lords Atkinson and Carson and 
Sir John Wallis 


Mi Mi aud another —Appellants. 


v. 

Kallander Ammal— Respondent. 

Privy Council Appeal No. 52 of 1925. 

(a) Evidence Act. St. G3 and GO —Oral evi¬ 
dence to bo secondary evidence of the contents of 

a document must be of persons who have read 
toe document. 


Tho statements of the witnesses who hr 
not tharnsalve* road tho docu nent arc not noo< 
daryoyirlenojof thj contents of tho dosu-nc 
within th; mo min# of 8. 03. Oral evidence 
tho contents of tho document muat bo given 
Hj-no im*o i who has soon thoso ooatouts, tl 
V 10 W k° ,ia * road tho document- E 
doaoo that the wituoas aaw tho document a 
hoard it roa 1 out b i somo one olsa is o ilv ho 
say so fir as tho contents aro concomed n 
doos not fulfil tho requirements of S. GO. 

[P 16, ( 

,* ( . 6 > Mahometan Law-Divorce can be 
by mere xoords-When words are cl 


no proof oj intention Is necessary—Pronounce¬ 
ment need not be made In presence of the wife. 

According to Mahocnedau law, a husband can 
effect a divorce whenever lie desires. Ho may 
do so by words without any talaknama or writ¬ 
ten document, and no particular form cf words 
is prescribed. If the words used aro express or 
well understood as implying divorce, such as 
talak, no proof of intention is required. If tlm 
words used are ambiguous, the intention of 
the user must be proved. It is not necessary 
that the repudiation should bo pronounced in 
tho presence of the wife, or even addressed to 
her. [p qo, C 2] 

G. R. Lowndes and R. TF. Leach —for 
Appellants. 

A. M. Dunne and E. B. Bailees —for 
Respondent. 

Sir John Wallis. This is an appeal 

from tho decree of the High Court at 
Rangoon reversing tho decree of the 
District Court of Pegu. The suit was 
biought by the respondent Ivallandor 
Ammal, to recover the whole, or in the 
alternative, a part of tho estato of her 
deceased husband, Sheik Moideen, who 
died intestate on tho 29th February 1920. 

In her plaint she claims to he the 
sole heir of her deceased husband, and 
allege; that the first defendant, Ma Mi, 
falsely claims to have been his lawful 
wife, and that the second defendant 
Mahamed Eusoof, falsely claims to be 
the legitimate son of the deceased Sheik 
Moideen by one Ma Kin ; and that nei¬ 
ther of them has any claim to any por¬ 
tion of or interest in tho estate of the 
deceased. Notwithstanding which, as 
she alleges, I lie defendants have been 
withholding the property of the deceased 
from her. Tho defendants filed a joint 

written statement in which they denied 

that the plaintiff was heir to the esta'e, 

and pleaded that prior to his death tho 

deceased divorced the plaintiff according 
to Mahomedan Law, and that tho said 

divorce was communicated to tho plain¬ 
tiff and tho plaintiff thereifter ceased 
to ho the wife of the deceased if she was 
legally married to him at anv time, 
llioy also pleaded that as widow and son 
of the deceased thoy woro his only heirs 
and legal representatives. 

Tho District Judge framed four issues 
of which tho socond : 

aa^MoidZ? " m dl ’ ro,M Mw “ l ‘ 


aloneiwaa tricl. On this issnio 
District Judge found that tlioro 
ample ovidonco to prove that the 
ceased executed a talaknama or a di¬ 
vorce document about two years before 


tho 

was 

de- 

di- 
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his death in Burma, whoro ho resided, 
atul sent it to his wife in India whoro 


in 

sho was residing, and ho accordingly dis¬ 
missed the plaintiff’s S’lit. 

The plaintiff appealed to tho High 
Co u-f at Rangoon, who hold that there 
was no legal evidence on record of tho 
consents of the divorco document, as the 
evidence tendered in tho absence of tho 
doc’imont itself was not secondary evi¬ 
dence within tho m ailing of S. Gl< of the 
Indian Lenience Act. They accordingly 
held that a divorce by talaknama or 
writing was not proved ; and being 
further of opinion that no oral divorco 
s'a-> ptovod by t!io ovid -nco on record, 
thoy allowed tho appeal and decreed the 
plaintiffs’suit. 

At the trial several of tho witnesses 
deposed to having heard the talaknama 
read out, and to having soon it oxocuted 
by the deceased but the writer of tho 
document was not called, and nono of 
tho witnesses had read it so as to ho ablo 
to sp ak do visu to its contents. Their 
Lordships aro of opinion that in this 
s^a'e of tiling- 1 tho learnod Judges of tho 
High Court were right in holding that 
the statements of the witnesses wore not 
secondary evidence within tho meaning 
>f 6‘i of tho \et, which so far as ma¬ 
terial, is as follows : 

Secondary evidence means and includes— 

* * •-» * * i- 

oral accounts of the contents of a document 
given by some porson who has himself seen it. 

In their Lordships’opinion tho learnod 
Judges wero right in holding that this 
means that tho oral evidence of tho con¬ 
tents of the document must ho givon by 
some per on who has seen fhoso contonts, 
that is to say. who has road tho docu¬ 
ment. Evidence that tho witnoss saw 
tho document and hoa’d it read out by 
someono olso is only h arsay so far as 
tho contents aro concerned and doos not 
f llil tho requirements of S. GO as to oral 
ovidonco generally: 

Oral ovidonco must in all cases whatovor i»o 
direct ; that is to say, if it refers to a fact which 
could beacon it must. Hj tho ovid< nco of a wit¬ 
ness who says he saw it. 

Tho question whether tho document 
was a taluki a na or deed of divorco was 
a fact which co ild ho aeon hy reading it, 
a"d the'Olore, in accordance with tho 
goneral principle embodied in tho section 
co Id only ho spoken to hy a witness 
who had liimself road it. 

In this state of tho evidonco tho 
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learned Judgrs in their Lordships’ opinion 
rightly, held in the absence of any le rf al 
evidence of the contents of the document 
in question, that a divorce by talak¬ 
nama or written document, as found by 
the District Judge, was not proved. 

I hey then proceeded to consider whe* 
tlier there was any evidence on record 
sufficient to prove that the doceased, on 
tile occasion when the document was 
drawn up and executed, used words which 
wo ild, in themsolves, b& sufficient to 
constitute an oral divorco under Maho- 
medan Law. According to that law, a 
husband can eflect a divorce whenever he 
desires. Ho may do so by words without 
any talaknama or written documont, and 
no panic Jar form of words is prescrib 'd. 

If tho words usod aro oxpross” or well 
understood as implying divorce, such as 
talak, no proof of intention is required. 

If the words used aro ambiguous, the 
intention of tho user must bo proved. It 
is not necessary that tho repudiation 
should ho pronounced in tho presence of 
the wife, or oven addressed to hor. On 
an examination of tho ovidonco tho learn¬ 
ed Judgos camo to tho conclusion that 
th -ro was no sufficient ovidonco of any 
s ich oral divorce, and they accordingly 
rovorsed tho judgment of tho lower 
Court and gave tho plaintiff a decree. 

Thoro is no doubt tho ovidenco of two 
witnesses on the rocord that tho doreasod 
on this occasion utter*.d threo times tho 
word talak ” which, if uttered once, 
would ho sufficient to constitute an oral 
divorco, and that he also told tho wit¬ 
nesses that tho doeuniont was a talaknama 
or divorco document. As to this, tho learn¬ 
ed Judgos havo held that tho evidence 
as to tho use of tho word “ talak ’’ hy tho 
deceased was not roliablo and that it was 
not proved that tho decoa : od told tho 
witnossos that ho had divorood his wife, 
or indeed that ho had any intention of 
offocting a divorco othorwiso than by the 
execution and transmission of tho docu¬ 
mont which 1ms not boon proved. 

Thoir Lordships soo no sufficient rea¬ 
sons for differing from thoso findings, 
which aro sufficient to disposo of tho 
caso. (I hoir Lo’d ships thon examined the 
ovidonco and continued.) Thoir Lordships 
agroo with tho learnod Judgos, that tho 
ovidonco doos not sufficiently establish 
what the docoa c od actually said toonablo 
thorn to Ray whothor tho words usod 
amounted to a slatomont that tho 
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deceased had divorced his wife, or merely 
indicated his intention of divorcing her 
by the execution and transmission of tho 
talaknama. 

For those reasons their Lordships are 
of opinion that the appeal fails and 
should be dismissed with costs, and will 
humbly advise His Majesty accordingly. 

A ppeal disin issed. 

Solicitors for Appellants —Waterhouse 
A Co. 

Solicitors for Kospondont— T. L. Wilson 
A Co. 


* * A. 1 R. 1927 Privy Council 17 

(From Madras) 

9th November 1926 

Lords Phillimore, Sinha, Blanes- 
RURon and Salvesen 


Pathumsa Ammal —Appellant. 


v. 


liajagopala Mudaliyar —Respondent. 

Privy Council Appeal No. 9 of 192/). 

(e) Civil 1\ C., O. 84, H. 2— Accounts, fail¬ 
ure In take is not melerial if amount would be 
the same an In decree. 


Although it is usu:il to have a taking of ac¬ 
counts, but if tho result of taking them would bo 
to give tho saino sum as that passed in tho 
decree, there is no serious point in tho Court not 
directing tho account to be taken. [P 17 C 1, 2] 

* * (t) Civil 1\ C., O. 84, R. 2—Time for 
redemption. 

It is not an absolute rule of law that loss than 
six months cannot be allowed for redemption. 

[P 17 C 2] 

Ij. DcGruyther and K. V. Li. Mara~ 
simham —for Appollant. 

A. M. Dunne and Z£. D. Thornton —for 
Respondent. 

Lord Phillimore.— Their Lordships 
need not trouble counsel for the respon¬ 
dent. 


Tho groator number of tho manor 
and serious charges made in tho plain 
this action have boon disposed of in 
Courts of first and second instai 
Amongst thoso charges is tho charge 
negligence against tho prosent pluint 
guardian. Tho decree which is i 
complained of is admitted to have b 
w« ll founded and right, excepting in 
poet of two matters, tho amount actm 
put into tho docrooand tho short pei 
of redemption. That it is usual to h 
a taking of accounts is no doubt, tho ci 
but if the result of taking them wo 
bo to givo tho same sum as that 
1927 K/3 A 4 


in the decree, thore is no serious point in 
the Court not directing the account to 
he taken ; and if tho decree he rectified 
in respect of that account, all that can 
bo contended for is done. It is quite 
possible that tho Judge who passed this 
decree did not quite, at tho moment, see 
clearly how far the compromise went and 
how far he was bound, in dealing with 
the three defendants not parties to tho 
compromise, to see that every item of 
tho account and every point found 
against them was proved by evidence 
and not founded upon the compromise. 
His decree could have been appealed 
against in respect of such matters as wore 
not warranted by tho evidence, because 
ho could not, in reliance upon the com¬ 
promise, givo any judgment against those 
throe defendants. 

Now their Lordships would desire to 
see whether or not serious mischief 
would result from the fact that the 
doevee erred in these respects. Tho way 
to do that is to imagine the decreo to 
havo been settled and to have been 
properly drawn. It ought, on the con¬ 
tention of the appellant, to have found a 
lesser sum duo to the extent of perhaps 
Rs. 1,100. This their Lordships will 
assume, and, also, that though it is not an 
absolute rule of law, there should in the 
circumstances have been given the fullest 
possible term for redemption, that is, six 
instead of one month. Their Lordships 
will suppose that the decreo is altered in 
those two points they still find no reason 
to suppose that tho appellant would have 
benefitted if tho decreo had put her in 
that position. The appellant has not 
shown that she or hor guardian could 
havo done anything to save tho property 
from sale. The sale proceedings aro 
admitted to ho regular ; aud tho mort¬ 
gagee is not making any personal claim 
against the defendant in respect of tho 
deficiency still duo on the mortgage. On 
the whole their Lordihips think that the 
High Court, very largely for the reasons 
which appear in tho judgment of the 

learned Judges, came to tho right con¬ 
clusion and this appeal must bo dismissed 
with costs. Their Lordships will humbly 
advise His Majesty accordingly. 

a .. . Appeal dismissed. 

bolicitors for Appollant— T. C. Wilson. 
A Co. 

Solicitor for Respondent— IJ.S.L. Polak. 
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(F rom Patna) 

29th November 1926 

Lords Sinha and Blanesburgh, 
Mr. Ameer Ali and Lord Salvesen 

Ramsaran Mandar and others —Appel¬ 
lants. 

v. 

Mahabir Sahu —Respondent. 

Privy Council Appeal No. 22 of 1925; 
Patna Appeal No. 12 of 1924. 

**• I'll Hindu Daw—Suit for specific per¬ 
formance of agreement to sell joint Hindu 
family properly by l;arta—Sons and grandsons 
impleaded—Death of karta pending suit—Relief 
as to sped fie performance abandoned—No decree 
can be passed against sons and grandsons. 

A suit was instituted by plaintiff against 
certain members of a joint Hindu family for 
specific performance of a coutract to sell with an 
alternative claim for damages for breach thereof. 
It was alleged that Defendant No. 1. as karta of 
the family, had entered into an agreement to sell 
certain house of the family. The other defen¬ 
dants were tho sons, grandsons and nephews of 
Defendant No. 1. The suit was dismissed and 
plaintiff appealed. Pending appeal, Defendant 
No .1 died and tho cause title of the suit was 
amended and Defendants Nos. 2, 5 and G were 
shown as heirs of Defendant No. 1 and claim 
for specific performance was given up at tho 
hearing. 

if eld : tho amendment of the cause title in tho 
appeal before tho High Court on the death of 
Defendant 1 did not alter tho nature of the suit. 
Nor did the abandonment of the claim for speci¬ 
fic performance at the bearing of that appeal 
alter the suit as framed into an action for 
money had and received, or for the recovery of a 
debt, and no decree could be passed against tho 
surviving defendants. [P 19 C 2] 

& (b) Civil P. C., 0. G, II. 17— Amendment 
changing nature of suit is not permissible — 
Even if permissible it cannot be allowed in 
appeal to Privy Council—Privy Council. 

It is not permissible by amendment to chango 
the nature of tho suit as framed ; and even if it 
were, such a course cannot be permitted in ap¬ 
peal to tho Privy Council as the defendants 
affected by such amendment must have an op¬ 
portunity to rebut such new oauso of action, a 
courso which would involve fresh written state¬ 
ments and a frosli trial. [P 20 C 1] 

Cm. R . Lowmlcs and A. Majid —for Ap¬ 
pellants. 

L. DcGruythcr and Ti. Dube —for Res¬ 
pondent. 

Lord Sinha . —This is an appeal from 
a judgmont and decree dated tho 22nd 
February 1924, of tho High Court ot 
Judicature at Patna which revorsod a 
judgmont and decree, dated 9th March 
1921, of the District Judge of Durhhanga 
and made in Suit No. 835 of 1919. 


That suit was instituted by the plaintiff, 
Mahabir Sahu, against six defendants, 
all members of a joint Hindu family, 
constituted as shown in tho pedigree 
below : 

Ramsarnu Mandar Deft. I Ranglal Mandar a 

I deceased brother of 

Nil rain Deft. 2 of Deft. 1 


Thakur Persad Lachminarain 
_Deft. 3 Deft. 4 

„ . 1 | 

Raj Kumar Ram Kumar 

Deft. 5 Deft. G 

Defendants 4, 5 and 0 wore all minors 
at the time the suit was filed, but Defen¬ 
dant 4 attained majority' beforo judg¬ 
ment. Defendant 3 died before filing 
any written statement. 

Iho plaint alleged that Ramsaran 
(Defendant 1), as head and karta of the 
above joint family, entered into an 
agreement with tiio plaintiff to soil 
certain house and lands belonging to the 
said family' for Rs. 11,000, and on the 
20th August 1919, oxocuted an agrooruont 
for such sale (Ex. 5 in tho case) on 
receipt of Rs. 9,000 as earnest money, 
affixing a stamp with his signature and 
thumb impression thereon ” and stipulat* 
ing to oxocuto and register a regular 
conveyance within throo weeks on receipt 
of tho balance of tho consideration. 
Ramsaran failed to oxccuto tho con¬ 
veyance though callod upon to do so i 
and tho plaintitf prayed for specific 
porformanco of that agrooment on pay¬ 
ment of Rs. 2,000, or, 

if for any reason a decree for specific perform¬ 
ance be not possible in the opinion of the 
Court, Rs. 9,000, tbo principal amount of tho 
earnest money, with interest thereon at Rs. 
per month by way of damages, may bo awarded 
to tho plaintiff against tho defendants. 

By his writlon statement Ramsaran 
doniod that ho ontorod into any such 
agrooment, or that ho oxocutod tho docu¬ 
ment (Ex. 5) as allogod or " received a 
singlo farthing as earnest money. ” He 
assortod that it was a falso caso altoge¬ 
ther put forward by ono Kisorilal, in 
tbo namo of hijs father-in-law, tho nomi¬ 
nal plaintiff, with a view wrongfully to 
obtain tho proportios in suit which ho 
had unsuccessfully claimed in previous 
litigation ; that tho valuo of tho propor¬ 
tios was at least Rs. 21,000, and tho story 
of an agrooment to soli thorn for 
Rs. 11,000 was (also and fraudulent. 
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Written statements were put in, on 
behalf of the Defendants 2 and 4, and of 
the minor Defendants 5 and 6, hy which 
they also denied the truth of the plain¬ 
tiff's story, and further pleaded that even 
if Defendant 1 entered into any such 
transaction 

he had no right to make and contract to oxe- 
cuta a sale deed in rospast of the said properties, 
nor were these defeudunts at all beuofitted by 
the said act. 

Tho two chief issues raised on these 
pleadings were numbered 4 and 0 res¬ 
pectively in tho trial Court, and were as 
follows: 

Issue 4—la the letter of agreement datid 
20th August 1012, genuine and for considera¬ 
tion ? Did the Defendant 1 enter into any agree¬ 
ment for the sale of the properties in suit and 
receive Ri. 0,000 as earnest money as alleged in 
the plaint ? 

Issue C—Are the other defendants bound by 
the agreement entered into by Defendant No. 1 ? 

On the fourth issue tho District Judge 
held that the agreement (Ex. 5) was not 
proved to the genuine, and that even if 
genuine there was no consideration for 
the same. 

On the sixth issue ho held that tho 
contract was not binding on tho other 
defendants, as the plaint did not allege, 
nor was any evidence adduced by tho 
plaintiff, to show that tho contract was 
entered into for the benefit of the defen¬ 
dant’s family, or that it was necessary 
as an act of prudent management. 

Tho District Judge accordingly dis¬ 
missed the suit with costs. 

The plaintiff appealed to the High 
Court of Patna. Ponding appeal Ram- 
saran (Dofondanfc 1) died, and by an 
order, dated 19th Deceihhor 1922, tha 
cause titlo was amended as follows : 

Mahabir Sahu—Plain till—Appellant. 

v. 

Rarasaran Mandar and, after his death, Res¬ 
pondents 2, 4 and 5 ar 0 his heirs (vide Order, 
dated 19th December, 1922) ; 2, Narayan 
Mandar; 3, Lachminarain Mandar; 4, Raj 
Kumar Mandar ; 5, Rain Kumar Mandar (Nos. 4 
Jind ') minors), through Babu Sonoy Lai 
Choudliury, Defendants Respondents. 

At the hearing of tho appoal in tho 
High Court, counsel on behalf of tho 
plaintiff (appellant) gavo up his claim 
for specific performance, but contended 
that plaintiff was entitled to recover 
tho earnest money paid (Rs. 9,000), with 
reasonable interest. 

Tho learned Judges of tho High Co irt 
proceeded upon tho view that tho only 
issue which the Court below had to try 
was forgery or no forgery. They wore of 


opinion that tho export evidence to tho 
effect that the thumb-mark on Ex. 5 wa s 
identical with the thumb-mark of Defen¬ 
dant 1, taken in Court, was conclusive as 
to tho genuineness of tho mark, and so 
strongly supported tho plaintiff’s case 
that the improbabilities, contradictions 
and suspicious circumstances relied upon 
hy the District Judge were not sufficient 
to displace the evidence on the plaintiff’s 
side with regard to the execution of 
the agreement and tho receipt of Rs.9,000 
hy tho defendant Ramsaran. On this 
basis tho High Court sot aside the decree 
of tho lower Court and decreed that tho 
plaintiff was entitled to Rs. 9,000 with 
interest at l per cent, per year from 20th 
August 1919, to date of decree, and at 
0 por cent, on .decree, as against all the 
defendants. 

Tho learned Judges do not appear to 
have considered either Issue No. 6 or the 
District Judge’s finding thereupon. 

At tho hearing of tho appeal before 
this Board there was considerable argu¬ 
ment at tho Bar on the question of the 
genuineness of the agreement Ex. 5 and 
the receipt of the Rs. 9,000, as to which 
the two Courts in Iudia have diff ered. 
Their Lordships aro, however, relieved 
from the necessity of pronouncing any 
opinion on these questions of fact, inas¬ 
much as tho decree of tho High Court 
cannot he sustained in law, even if their 
conclusions of fact were well founded. 

The suit was framed as an ordinary 
suit for specific performance of an agree-i 
ment, with an alternative claim for 
damages for breach thereof, such damages 
being assessed at Rs. 9,000 (the earnest 
money paid), with interest at 2 per cent.' 
from (lato of agreement to date of real¬ 
ization. The amendment of the cause 
title in the appeal befbro the High Court 
on the death of Defendant 1, above re-i 
ferred to, did not alter the nature of the 
suit. Nor did the abandonment of tho 
claim for specific performance at the 
hearing of that appeal alter tho suit as 
framed into an action for money had 
and received, or for tho recovery of a 
dobt. Even so the suit was bound to he 
dismissed as against Lachminarain, 
Defendant 3, who was not an heir of 
Ramsaran, Defendant 1, and against 
whom tho liability of sons and > rand- 
sons to pay their ancestor’s dobts under 
tho doctrines of Hipdu Law could not bo 
invoked. Mr. Dc Gruythor, on behalf of 
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the plaintiff respondent, conceded that 
point, but relied on that very doctrine 
in order to support the decree as against 
Defendants 2, 5 and 6, the son and grand¬ 
sons of Defendant 1, who are now on the 
record in a dual capacity. It was urged 
by Mr. DeGruythor that the decree of 
tho High Court should stand as against 
Defendants 2, ;j and 0, and the question 
whether they had in their hands any 
assets of Ramsaran against which such 
decree -could ho enforced might ho left 
to he determined in proceedings for 
execution of that docreo; and that, if 
necessary, tho plaint might ho amended 
oven at this stage, under tho wide dis¬ 
cretionary powors of this , Board and tho 
somewhat elastic provisions of tho Codo 
of Civil Procedure in that behalf. 

Their Lordships cannot accodo to these 
'arguments. It is not permissible by 
amendment to change the nature of the 
suit as framed ; and ovon if it were, tho 
defendants affected hy such amendment 
must have an opportunity to rebut such 
new cause of action, a courso which 
would involve fresh written statements 
and a frosh trial. Their Lordships aro 
unable to permit such a course at this 
stage. 

Tho result is that no decree can ho 
made against tho surviving defondants 
in this suit. Tho docreo of tho High 
Court must ho sot aside and *tho suit 
dismissed, with costs in all Courts, in¬ 
cluding tho costs of this appeal ; and 
their Lordships will humbly advise His 
Majesty accordingly. 

Appcal allowed. 

Solicitors for Appollants— Chapman, 
Walker tfc Shephard. 

Solicitors for Respondent —Pugh A* Co. 
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(prom Calcutta) 

19th November 1926 

Lords Atkinson and Carson 
and Sir .John Wallis 

Jinshncndra Nath Sarkar and others — 
Appollants. 

v. 

- Rani Kusum Kamini Debi —Respon¬ 
dent. 

Privy Council Appeal No. 43 of 1925, 
Calcutta Appoal No. 90 of 1923. 


g* Landlord and tenant—Ordinarily landlord 
can apply for enhancement and the tenant for 
reduction of rent—Usually "tnokararl ” is used 
to denote fixity of rent but absence of this word 
is not conclusive to the contrary. 

Prirna facie the rent is liablo to enhancement 
on the application of tho landlord or to reduc¬ 
tion on the application of tho tenant, unless 
either of them has precluded’hiniself, by contract 
from claiming such enhancement or reduction 
respectively. 

Apparently the word usually employed in 
creating a fixed rent in perpetuity is the word 
“mok.irari,” though, no doubt, tho absence oi 
such word is not conclusive if other words are 
found in the grant which clearly show that such 
a rent was intended to be created. 

Where a pottah proved "You shall pay tho 
rent year after year according to the kistibandi 
given in the schedule below. You and your sons 
and grandsons, etc., in succession, will remain 
in enjoyment and possession by keeping the 
boundaries intact as thov have been from be¬ 
fore. All profits and losses shall be yours, and 
you shall on no account be competent to pray 
for a reduction of the rent. You shall abide by 
the survey and settlement of rent to be made by 
me when necessary.” 

Held : that the pott ih did not fix the rent in 
perpetuity but the landlord maintained his right 
to enhance the rent. [P 20 C 2, P 21 C 1, 2j 

C. Degruytlier and E. B. Raikes — for 
Appollants. 

A. M. Dunne, J. M. Parikh and K. Ali 


Afzal —for Respondents. 

Lord Carson —Tho suit was brought 
>y the plaintiffs (respondents) as tho 
<amindars and owners of cortain lands, 
tgainst the tenure holdors thereof, to 
snbanco the rent of tho tenure created 
;n favour of tho latter under a joto 
pottah, dated 5th January 1870. Tho 
■piostion for determination in tho appeal 
is whothor tho rent of tho said tonuro 
was, as tho appellants contond, fixed hy 
tho pottah in perpetuity or was, as tho 
respondents contond, not fixed in por- 
potuity, but was liablo to enhancement 
n accordance with the provisions of tho 
Lon. Ton. Act, Act 8, 1885, S. 7, sub-9. 1. 

Tho said pottah, which was in tho 
Bengali language, was granted by the 
irodocossor of tho respondents, and tho 
natorial part of it upon which tho rights 

>f tho parties depend is as follows : 

This pottah is granted in rospect ofthuabovo- 
nontionetl moiizih and tlio aforesaid jotos7 
ixing the annual ront thoreof at Its 4 - • 

[Hildas in the Company’s ooin as p?r details in 
ho Bchcdnlo, and you also submit a 1cubuliyat.of 
•our own accord. \ oil shall pay t o too _ 
if tor yoar according to the kistibun gi 
he schedule below. Should you make default 
n payment of tho kists, you shall p»v tho rent 
n arrear with interest according to law. Yon 
,nd your sons and grandsons, etc., m succo.. « 

rill remain in onjoymont and possjssion by 
;cuping the boundaries intact as they liaNo c 


1927 Krishnendra v. KUSUM Kamini Debi (Lord Carson) Privy Council 21 

t 


from before. All profits and losses shall bo 
yours, and you shall on no account be competent 
to pray for a reduction of the rent. You shall 
abide by the survey and settlement ot* rent to be 
made by me when necessary. If you shall make 
any plea of payment unsupported by dakhilas, 
the same shall be rejected. You shall not do 
any improper act, and should you do any, you 
shall be answerable for it. Should anv new tax 

w 

bo imposed bv Government, you shall pay the 
same separately in addition to the rent mentioned 
in the pottah. 

The plaintiff-respondents also claimed 
in the suit tho imposition of a fair rent 
for land alleged to ho held by the ap¬ 
pellants by encroachment in excess of tho 
lands loased under S. 52 of tho same Act. 
As regards this second claim there was 
a finding in favour of tho appellants by 
the Subordinate Judge, and the point 
was abandoned at tho hearing of tho first 
appeal. It was not disputed that under 
tho terms of tho said pottah the tenuro 
creatod was a perpetual and hereditary 
one having regard to the terms “you and 
your sons and grandsons, etc , in succes¬ 
sion, will remain in enjoyment and pos¬ 
session,” etc, This, however, does not in 
law involve that tho rent specified is, 
therefore, fixed in porpotuity, and it was 
contended that upon tho true construc¬ 
tion of tho pottah there was nothing to 
show that the rent was fixed in perpet¬ 
uity, and that tho plaintiffs-rospoudonts 
were entitled to sustain their claim for 
an enhancement of the rent. The whole 
question, therefore, turns upon tho true 
construction of the pottah. The Subor¬ 
dinate Judge of Bogra by his judgment, 
dated tho 27th August 1917, dismissed 
tho plaintiffs-respondents’ suit with costs, 
holding on tho construction of tho pottah 
that tho ront was fixed in perpetuity and 
was not liable to enhancement. On appoal, 
however, to tho District Judge of Pabna, 
ho on tho 5th April 1919, delivered judg¬ 
ment and passed a decree sotting aside 
tho decroo of tho Court below, holding on 
the construction of tho pottah that tho 
plaintiffs-respondents wore not precluded 
from claiming an onhaneod rent, and his 
judgment was upheld by tho High Court 
of Judicature at Fort William in Bengal 
l»y a judgment and decree dated tho lGth 
May 1923 ; honce the present appeal. 

It appears to he common ground that 
puma facie tho ront is liable to enhance¬ 
ment on the application of tho landlord 
or to reduction on tho application of the 
tenant, unless either of them has pre¬ 
cluded himself by contract from claiming 


such enhancement or reduction res¬ 
pectively. Tho learned Subordinate 
Judge was of opinion that tho grant was 

clearly intended to create : 

an absolute, hereditary and ‘mokurari’ tenure, 
inasmuch ns it contains the essential words 
‘generation to generation', which have always 
been considered to have that eflect. The expres¬ 
sion 'the profit or loss is yours’ clearly shuts out 
the idea of enhancement and indicates to show 
that tho reut is fixed in perpetuity. 

Apparently tho word usually employed 
in creating a fixed rent in perpetuity is 
the word “mokurari”’ though no doubt 
the ahsenco of such word is not conclu¬ 
sive if other words aro found in tho grant 
which clearly show that such a rent was 
intended to ho created. 

The learnod District Judge, however, 
took a different view, holding that, taking 
tho pottah as a whole, there was nothing 
to show that the landlord had precluded 
himself from claiming an enhancement 
of rent. This view was maintained by 
the two Courts of Appellate jurisdiction 
of tho High Court of Judicature at Fort 
William who heard tho case. 

Briefly stated, the learned Judges, in 
their respective Courts wero unable to 
find iu the grant any words which have, 
as tho word “mokurari” would have, the 
effoct of indicating that tho rent was in¬ 
tended to ho fixed in perpetuity. On the 
contrary, they point out that the words 
following those quoted by the Subordi¬ 
nate Judge, viz., 

and you shall on no account be competent to 
pray fur a reduction of tho rent. Yon shall 
abide by the survey and settlement of rent to be 
made by me when necessary, 

indicate that whilst the lessee was pre¬ 
cluded from claiming reduction tho land¬ 
lord was specifically maintaining his 
right to claim enhancement. Their 
Lordships argeo with the opinions ex¬ 
pressed by tho Judges of tho District 
Court and the High Court respectively, 
and aro of opinion that on the truo con¬ 
struction of tho pottah thero are no 
terms used from which it can bo inferred 
that tho landlord abandoned his right to 
enhancement whilst tho express provi¬ 
sion that tho rent would not he reduced 
seems to negative any such construction. 
Under tho circumstances their Lordships 
will humbly advise His Majesty that 
this appeal should ho dismissed with 

cos ^ s * Appeal dismissed. 

Solicitors for Applts .—Watkins kHunter. 

Solicitors for Iiespdt.— XV. XV. Box k Co. 
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yFrom Rangoon) 

181 November 1926 

Lords Atkinson and Carson and 
Sir John Wallis. 

Ma Mi and another —Appellants. 

v. 

Kallander Ammal —Respondent. 

Privy Council Appeal No. 95 of 1925. 

( a) Mussaltnan Wakf Validating Act (1013), 
S, 2—1 Yah]—Definition Is not exhaustive. 

The definition of wakf" as *given-in the Act 
is not necessarily exhaustive. fP. 22, C. 2] 

# (6) Mahomed an Lmr—Gift to wife — Muta¬ 
tion of wife's name effected—Possession of 
husband will be presumed to be on behalf of 

wife . 

In tho case of a gi:t of immovable property 
by a Mahometan husband to his wife, once 
mutation of names has been proved, tho natural 
presumption arising from the relation of husband 
and wife existing between them is that the 
husband's subsequent acts with reference to tho 
property were done on his wife's behalf and not 
on his own ; 1 Bern. //. 157 and 13 Bom . 352, 

Bel. on. [P. 24, C. 1] 

(c) Tra>i$fcr of Property Act , S. 1— Extension 
of Act—Local Government has no /tower to 
extend a particular provision so as to give It an 
effect not contemplated by the Act. 

Tho power to extend any pait of the Act to a 
Province to which it did Hot apply dees not 
authorize the Local Ciovernment to extend parti¬ 
cular sections of the Act so as to give thoso 
sections a different operation from that which 
they had in the Act itself read as a whole, for 
example, to abrogate, in the area to which tho 
extension applied, a ruic of Mnliomcdan Law 
till then in force there as to which tho Legisla¬ 
ture had expressly provided that it was to 
remain unaffected by the Act. fP. 23, C. 1 ] 

G. Tt. Loundcs 'and /?. U. Leach— for 
Appellants. 

K. D. Tlaihca —for Respondent. 

Sir John Wallis.— Tho question 
whether Kallander Annnal, tho plaintiff 
in this suit, was divorced in tho year 
1918 hy hor husband Shaik Moideon, now 
deceased, and so lost hor rights of inheri¬ 
tance in his ostato, is dealt with in tho 
appeal which caino boforo this Board in 
tho principal suit brought by hor 
against tho prosont first and socond 
defendants, who claim to have succeeded 
to tho odate of tho docoased as his 
widow and son. In tho prosont suit tho 
plaintiff seeks to recover from thorn 
certain lands in Burma of tho ostimatod 
valuo of Rs. 0,000, conveyed to hor by 
hor late husband by a rogistored dood of 
gift dated tho 20th July 1921, which 


provided that out of the income remain¬ 
ing after the payment ’ of the Govern¬ 
ment revenue she was to expend 
Rs. 150 every year for tho charitable 
purposes mentioned in - the schedule and 
to enjoy the balance ; and that after 
hor death her hoirs were to cohtinue 
tho annual payments of Rs. 450 and to 
divide the balance according to the 
Mahomedan Law. Tho defendants 
pleaded that the gift was invalid accord¬ 
ing to Mahomedan Law as the donor 
had never put the donee in possession, 
hut had remained in possession until his 
death, and also that the gift had been 
revoked by tho donor by a registered 
deed dated the 20th August 1919. Tho 
District Judge held that the gift was 
not completo without possession, even if 
it should ho regarded as a wakf, and that 
on the evidence possession had not been 
proved and dismissed the suit. Tho 
plaintiff appealed to the High Court, and 
Young, J., who delivered tho principal 
judgment, began hy considering the 
question whether the deed was a wakf* 
nama, constituting a wakf within the 
meaning of tho Wakf Act of 1913, or a 
more deed of gift coupled with a trust. 
In tho viow their Lordships tako iof this 
case this question is immaterial, and 
they will meroly ohservo that that is a 
definition for the purposes of tho Act and 
not necessarily exhaustive, and that tho 
question, when it arises, cannot ho con¬ 
sidered exclusively with reference to it. 

Tho learned Judge next dealt with 
the question of possession, and observed 
that all tho older High Courts wore 
agreed before tho passing of tho Transfer 
of Property Act, 1882, that tho rulo of 
Mahomedan Law requiring gifts to ho 
perfected hy possession was applicable in 
India, and that this rulo was preserved 
hy S. 129 of tho Aot, which provided 
that nothing in tho chapter relating to 
gifts should affect any rulo of Maho* 
modan Law. Notwithstanding this the 
learned Judge proceeded to hold that in 
1914, at tho dato of tho deed, in this part 
of Burma transfer of possession was not? 
nee* ssary, becauso tho Lo^al (io\oin 
mont, in tho oxorciso of tho powers con¬ 
ferred upon thorn hy S. 1 of tho 1 1 ansi cm 
of Property Aot as amended to extend 
" the wholo or any part of tho Aot had 
only oxtondod S. 123 in this part of tho 
Aot and had not oxtondod, 8. 129. In 
their Ijordships’ opinion this viow 
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based on a serious misconception. The 
powor to extond any part of the Act to 
Burma did not authorize the Local 
Government to extend particular sections 
of the Act, so as to give those sections a 
different operation from that which they 
,had in the Act itself read as a whole and 
to abrogate in the area to which the 
extension applied a rule of Maho- 
inedan Law till then in force there as to 
which the Legislature had expressely 
Iprovided that it was to remain un¬ 
affected by the Act. Nor is there "any 
reason to suppose that the Local Govern¬ 
ment purported to do anything of the 
kind. The notification, which has been 
read to their Lordships, was intonded to 
render registration and attestation com¬ 
pulsory in the case of transfers of im¬ 
movable property by sale, mortgage, 
lease or gift as provided in the Act, and 
effected this by applying the different 
sections of the Act making registration 
compulsory in the ca^e of 'these different 
kinds of transfers. Tho section relating 

to gifts was S. 123, which provides that : 

I or the purpose of making a gift of immo* 
vabJc property the transfer must be effected by 
a registered instrument sigued by or on behalf 

of the donor, and attested by at least two 
witnesses, 

and there is no reason to supposo 
that tho Local Government intended to 
do more in the case of gifts by Maho- 
medans than to make such registration 
and attestation compulsory. 

Having thus, erroneously, in their 
Lordships' opinion, held that transfer of 
possession was unnecessary, tho learned 
Judge proceeded to consider a question 
which was not directly raised on the 
pleadings, whether tho gift was bad for 
want of acceptance by tho donee, and 
held that it was not, a finding which has 

not been questioned before their Lord- 
ships. 


Arguments havo been addressed 
their Lordships on tho questions de£ 
with in the judgment of tho trial Jud{ 
whether this deed created a wakf, ar 
q «°. whether according to the Ham 
> c iooI, wakfs form an exception to t 
ordinary rule of Mahomedan La 
which requires gifts to ho perfected 
possession and undoubtedly applies 
wakfs among Shiahs. Their Lordshi 
do not consider it necessary to consul 
beso questions, became they are 
opinion, differing from tho trial Jud { 
that possession is sufficiently proved 


have been given, and that is sufficient to 
dispose of tho case. If the wakf was 
perfected by transfer of possession, it has 
not been contended that tho donor had 
any powor to revoko it as he purported 
to do. 

Their Lordships will now proceed to 
givo thoir roasons for holding possession 
sufficiently proved. The plaintiff and 
her husband Shaik Moideen wore Luh- 
bais, that is to say, they belonged to a 
section of the Mahomedan community 
in tho Madras Presidency who retain the 
vernacular and many of the customs of 
their Hindu ancestors, and are exten¬ 
sively engagod in trade, both in India 
and abroad. Shaik Moideen, after his 
marriage to tho plaintiff forty or fifty 
years ago, lived with her for some time 
at Nagoro in the Tanjore district, and 
then went across the sea to Burma and 
began to carry on business there as a 
money-lender, leaving his wife behind 
at tho homo in Nagore. He was very 
successful, and became possessed of con¬ 
siderable property, moveable and im¬ 
movable ; and while his relations with 
the plaintiff rernainod friendly, his visits 
to her at Nagoro took place at longer 
intervals, and of late years had almost 
entirely ceased. He married a second 
wife in Burma, who predeceased him, 
and for many years before his death he 
had living with him in his house at 
Tawa, Ma Mi and Mahommed Eusoof, the 
first and second defondants in this suit, 
who claim to bo his wife and son, and as 
such, on his death, took possession of tho 
property left by him in Burma. 

In 1914, when ho was getting on in 
years, he was minded to found certain 
charities in Nagore, and appears to have 
decided that the best way to do so was 
to convoy some of the lands he had 
acquiiod in Burma to his wife in Nagore 
and her heirs on trust to oxpend Its. "l50 
in each year out of tho annual incomo 
in Nagore on tho charities mentioned 
in the schedule. 

There is no reason for supposing that 
ho was not desirous of founding tho 
charity Lhoro and then, and it was only 
natuial that ho should havo been anxious 
to perfect the gift by delivering posses¬ 
sion so as to put it out of tho power 
of those who camo after him to question 
it. Accordingly, we find that mutation 
of names was duly effected in tho public 
lccords and the plaintiff entered as 
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proprietress. The District Judge, however, 
has observed that tlie plaintiff has not 
proved that the mutation was effected 
at t lie instance of the donor, Shaik 
Moideon. It appears to their Lordships 
that it was not to he expected that the 
plaintiff, who was far away at the time in 
Madras, should have been able to obtain 
direct evidence of this so many years 
after, and that it was nob necessary for 
her to do so. The reasonable presump¬ 
tion is that such a mutation of names 
would not have been mado except on tho 
application of one of tho parties to tho 
deed, in this case the donor, who was on 
tho spot. As for the District Judge’s 
alternative suggestion that the mutation 
may have been made by the Land Re¬ 
cords Department from a copy sent to 
them of tho registered deed of gift with¬ 
out notice to tho deceased, nothing has 
been urged before their Lord 'hi | s in its 
favour, and it appears to lie negatived by 
the fact that the plaintiff ’s address is not 
taken from the deed of gift, which gives 
her Nagore address, hut is entered as 

Railway Station, Tawa," hor husband's 
address; and also by tho fact that in the 
ca-e of one parcel of land there is an 
additional entry stating that Shaik 
Moideen himself was in possession as tho 
plaintiff 's agont. It must thoroforo be 
taken that mutation was effected by 
Moirieon himself, and in tho case of a 
gift of immovable property by a Maho- 
medan husband to his wife, once muta¬ 
tion of names has been proved the 
natural prosumption arising from tho 
relation of husband and wife oxisting 
botwoon thorn is that tho husband's sub¬ 
sequent acts with reference to tho pro¬ 
perty wero done on his wife’s behalf and 
not on his own as hold in Avani Lit hi v. 
Khatija Dibi (1) and in Kmnabni v. 
Hajirabat (if). 

It follows, theroforo that tho questions 
so much debated at tho trial whether 
Shaik Moideen rotained tho deod of gift 
in his own custody or gave it to tho 
plaintiff’, and what became of it uftor 
his death, throw littlo light uj>on tho 
caso, and may be disregarded. That 
Shaik Moideen, whilst retaining the 
management of tho lands in his own 
hands, regarded the plaintiff as being in 
possession, is shown by tho admitted 
fact that in 1917 he got her to execute 

(1) IB. H. cTT/ve 

(2) [1889J 18 Bom. 362. 


and rogister a power of attorney in fa¬ 
vour of Mahommed Kassim, authorizing 
him to manage the lands, and had the 
power sent to himself in Burma. It is 
then said truly for the defendants that • 
he did not give the power to Mahommed 
Kassim, who was then a hoy of fifteen 
living in his house and treated as an 
adopted son—thero is no legal adoption 
among Mahomedans—or ever hand over 
the management to him ; hut there is 
nothing surprising in this. The natural 
explanation is that the creation of the 
power was a precautionary measure, and 
that Shaik Moideon was anxious to have 
it ready to hand over to one in whom he 
had confidence in the event of his be¬ 
coming unable to manago himself; and 
he would probably have done so if he 
had not subsequently changed bis mind 
and purported to rovoke the deed of gift. 
With reforonco to the argument that 
Moideon executed other deeds of gift in 
favour of Kassim and others, in which 
possession was never given, it may he 
observed in the cu-e of Mahomedans 
who have very restricted powors of testa¬ 
mentary disposition, the execution of 
such deeds with postponement of posses¬ 
sion may well take tho place of revocable 
legacies, the transfor of possession being 
dependent, on tho future conduct of tho 
donees, hut that no such reasons for post" 
ponemont existed as regards a charity of 
this kind. 

Further, tho plaintiff was clearly 
treated by Shaik Moideen himsolf as 
having been in possession and in receipt 
of tho incomo of the lands whon in lfflff 
he purported to rovoke tho doed of gift 
on tho grounds that she had failed to 
utilize tho properties handed over to hor 
for charity, and stated that ho himsolf 
would so utilize them in futuro. This 
is strong corroboration of tho plaintiffs 
own evidonco that hor husband w*as in 
tho habit of remitting moneys to hor for 
the performance of the charities, which 
must, in tho circumstances, ho presumod 
to havo como from the incomo colloctcd 
by him on hor behalf from tho lands 
which ho continued to manago. T ho 
plaintiff says tho money was sent to hor 
by monoy orders and by othor motliods 
of remitting monoys to India which are 
not unusual with persons in tho position 
of tho deceased. It is not surprising 
that the monoy orders are not now forth¬ 
coming, but thoro is ono telegraphic 
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order sent bv Shaik Moideen for Rs. 75 
for subrat, oho of the scheduled charities, 
which the District Judge has omitted to 
notice. No doubt the accounts of receipt 
and expenditure nut forward ty those 
in charge of the plaintiff's case do not 
carry conviction and have been rightly 
rejected. Like the stories that Mahom- 
med Kassim had been in management 
under the power, and that the plaintiff 
had herself leased out the charity lands 
to tenants, they are only another in¬ 
stance of tho ill-judged attempts which 
are so ofton made in cases of this kind to 
improve a litigant's ca~e by manufacture 
of evidence, but they do not affect the 
inferences in the plaintiff ’s favour arising 
from the admitted and clearly-established 
facts of the ca^e. 

Their Lordships are therefore of opi¬ 
nion, though for different reasons, that 
tho High Court was right in giving the 
plaintiff a decree, and that tho appeal 
should bo dismissed with costs; and they 
will humbly advise His Majesty accor¬ 
dingly. 

Appeal d ism issed. 

Solicitors for Appellants —Waterhouse 
St Co. 

Solicitors for Respondent— T. L. Wil¬ 
son Co. 
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9th November 1926 : 

Lords Phillimore, Sinha, Blanes- 

BUROH ANI) SaLVESEN 
Fitzholmes and another —Appellants. 

v. 

Danko/ Upper India Ltd., in Liqui¬ 
dation —Respondents. , 

Privy Council Appeal No. 4 of 1926. 

sf: Limitation Act, Art. 1S1 —Mortgage suit — 
Preliminary decree appealed from—Time for 
applying for final decree runs from appellate 
decree though it confirms the lower Court's decree 
-Civil P. C„ O. 34, It. 5 (2). 

\\ hero them has been an appeal from a pre¬ 
liminary mortgage decree and the apitclfutc Court 
liuh not extended the time for payment, the 

^ id,° thrco yeir * within which, under 

o/ » 5 U o P P l i?* tlon lot a r,nal decree under 
O. 34, It. a Sub-R. 2, must bo made, runs from 

th« date of the deerco of the appellate Court not 
from the expiry of the time for payment, fixed hr 
the preliminary docreo, even when tho appellate 


Court has confirmed the decree of the lower 
Court. 

Where before the date of tho appellate Court’s 
decision the three years and six months had 
passed and therefore it was contended that decree 
was dead before the appellate Court gave its deci¬ 
sion and could not be rovived : 

Held : that when an appellant appeals, unless 
there is some rule dismissing the appeal by ap¬ 
pellate Court for want of time or an order is 
procured dismissing it, his appeal stands till it is 
heard : A. I. It. 1020 I\ C. 03, liel. on. 

[P. 25, C. 2, P. 20, C. 1 

A. M. Dunne and B. Dule —for Appel¬ 
lants. 

Gconjc Loundcs and W. Walla ch —for 
Respondents. 

Lord Phillimore. —Their Lordships 
need not trouble counsel for the ues- 
pondents. 

The cases under appeal were two : one 
against husband and wife, and one against 
wife only, ip respect of mortgages to the 
respondent bank. Decrees fixing a figure 
to bo paid and giving six months within 
which it should he paid were passed in 
both suits, on 21st August 1919, in one, 
and on 17th December 1919, in the other. 
Tho mortgagors appealed and somehow 
or other tho proceedings got so delayed 
that tho judgment of the High Court in 
both of the suits was not passed till the 
7th March 1923, when the High Court 
dismissed both appeals. On the 13th 
March, tho bank applied for a final 
decree. Objection was taken by the 
mortgagors that six months had not ex¬ 
pired since tho decrco of the High Court, 
and that objection prevailed. There¬ 
upon tho bank waited for six months and 
a little more, and on the 10th October 
applied for a linal decreo for sale, and an 
order was made on 20th October. There¬ 
upon tho mortgagors appealed to the 
High Court, on the ground that, under 
Art. 181 of the Limitation Act, the 
decrees of the Court of lirst instance were 
dead. They passed by tho decrees of tho 
High Court and contended that there 
could now be no sale. Tho District 
-Judge dismissed this application and tho 
High Court agreed with him; but the 
mortgagors, not being content, havo ap¬ 
pealed to this Board. It has now been 
definitely settled in tho caso of Jowad 
IJussain v. Qendan Singh (1) that 

\\ hero there h is been an appeal from a pro 
nminary mortgage deerco under O. 34, It. 4, 'sub 
R. 1, and the appellate Court has not extended 
th e time fo r payment, tho period of three years 

(l) A. 1. R. 1926 I». C. 98. 
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within which, under the Indian Limitation Act, 
1008, Sch. 1, Art. 181, an application for a final 
decreo under O. 31, R. 5, sub-R. 2, must be made 
runs from the date of the decree of the appel¬ 
late Court, not from the expiry of the time for 
payment fixed by the preliminary decree. 

Thorefore, in the first instance, it 

would sootn quite simple that the mort¬ 
gagors’ point was a had one. But a very 
ingenious suggestion was made with re¬ 
gard to the earlier of the two decrees. 
Jt was said that before the dato of the 
High Court decision the three years and 
six months had passed and thoroforo that 
decree was dead hoforo the High Court 
gave its decision and could not ho revived, 
so no order for sale could bo made. The 
point doos not seem to have boon taken 
in tho Courts below, hut it is opon to the 
appellants to raise it. Tho answer is 
first, that no attempt has boon made to 
discharge tho order of the High Court. 
It stands unappealed from. Tho answor 
is next, that the jurisdiction of tho High 
Court is not touched by tho Limitation 
Act, and when an appellant appeals to 
the High Court, unless there is some rulo 
dismissing the appeal for want of time or 
an order is procured dismissing it, his 
appeal stands till it is heard. Therefore 
tho High Court had a right to determine 
tho appeal, and when the judgmont of 
the High Court is given, though in form 
it affirms tho decreo of tho Judgo of first 
instance, it works out at a difToront 
figure, because tho amount of inlorost is 
not at tho same figure that judgmont 
was passed for in tho first instance. 
Therefore tho High Court having juris¬ 
diction to pass its decrees, thoso decrees 
were sought to he enforced in plonty of 
time. Tho mortgagors wore right in fchoir 
objection that thoso decreos should nob 
ho enforced till six months had elapsed 
from tho judgmont of tho High Court, 
and it is sufficiently cynical that they 
should now turn round and take a point 
which ono is glad to think ontirely fails. 

Thoso appeals will ho dismissed with 
costs, and their Lordships will humbly 
advise His Majosty accordingly. 

Appeals dismissed. 

Solicitor for Appellant— H.S■ L.Polak. 

Solicitors for Respondents— T. L. Wil¬ 
son k Co. 
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(From Lahore: A. I. li. 1927 Lah. 221) 

11th November 1926: 

I A 9 f 

\ iscount Haldane, Lords Sumner 

AND Si Nil A 

Madat Khan and another — Appellants- 

v. 

Kitig-Emperor —Opposito Party. 

Privy Council Appeal No. 72 of 1926. 

* Criminal P. C., S. 537 — Ttoo jacliont 
fighting—Factions separately tried—Evidence 
similar in both—Independent evidence sufficient 
tor conviction Disposal in one judgment by' 
appellate G ourt caused no injustice and •hence 
shotild.be upheld. 

Two parties wore charged for their attacks- 
on each other in tho -same occurrence, and the 
charges were tried separately at two distinct 
trials. The evidence given for the prosecution 
was similar to a substantial extent in each case- 
Each party was a witness against the other 
hut tliero was also independent evidence. 
Although they were tried separately, tho High 
Court gave oue judgment, but treated tho cases 
as two cases which lias been separately tried. 
There was, however, a body of separato evidence 
which was applicable to each ca~e, and that in 
itself was enough for the conviotion. 

Held : that, although technically it might 
have been better to keop tho evidonco entirely 
distinct and to have delivered two separato 
judgments, no injustice has followed from wliat 
was done. (P. 2G, C. 2, P, 27. C. 1J 

IF. IF. Wallach —for Appellants. 

A. M. Dunne and Kenworthy Brown — 
for tho Crown. 

Facts appoar fully in A. I. R. 1926 
Lah. 221. 

Viscount Haldane.—In this caso 
their Lordships advised His Majosty 
that special loavo to appeal should bo- 
granted, because of tho approhonsion that 
it might turn out that evidonco which 
was given in ono trial had boon im¬ 
properly imported into a quito separate 
trial. Now that tho case has boon fully 
and fairly put by Mr. Wallach on its 
merits, it turns out that tho approhon¬ 
sion was not woll foundod. 

Two parties woro ebargod for thoir 
attacks on each otlior in tho samo occur- 
ronco, and tho chargos woro tried sepa¬ 
rately at two distinct trials. But 
naturally, as tho occurrences woro 
common to both cases, tho ovidonco 
givon for tho prosecution was similar to 
a substantial oxtont in each caso. Eaoli 
party no doubt was a witness against 
tho othor ; but, on tho other hand, thoro 
was also indopondont ovidonco. In a 
case of that kind it is almost imj)ossihlo 
to keop tho casos wholly sopavato. 
Although thoy woro tried soparatoly, the 
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High Court gavo ono judgment, but 
treated the cases as two cases which lmd 
been separately tried. It is said that 
they imported considerations from one 
case into the other. When one looks at 
it, to some extent that was inevitable 
and to some extent it did so happen. 
There was, however, a body of separate 
evidence which was applicable to each 
case and that in itself was enough for 
the conviction ; so that, although 
technically it might have beeu better to 
keep the evidence entirely distinct, and 
to have delivered two separate judgments 
no injustice has followed from what was 
done. There is no doubt that in 
substance the learned Judges had 
material on which to come to the con¬ 
clusion to which thoy did come. They 
have come to a conclusion which in 
substance appears to their Lordships to 
bo the right one, and it is only on 
technical grounds 'that that conclusion 
could bo questioned. 

In thoso circumstances their Lordships 
see no good reason for advising His 
Majesty to interfere in this case and the 
appeal should be dismissed. 

Appeal dismissed. 

Solicitors for Appellants— S. L. Wil¬ 
son k Co. 

Solicitors for the Crown —The Soli¬ 
citor, India Oflice. 

•k A. I. R. 1927 Privy Council 27 

(From Madras) 

25th November 1926 

Lords Phillimore, Sinha and 
Blanesborgh and Mr. Ameer Ali 

Kachircddi Nayircddi— Appellant. 


ad notillam perventa, one of the primary duties 
of the applicant is to show that it was owing to 
no waut of diligence on his part that tho matter 
was not discovered before. fP. 31, C. 1] 

E. B. liaikes and S.'C. Chaudhuri —for 
Appellant. 

L. DcGruytlier and K. V. L. Nora- 
simham —for Respondents. 

Lord Phillimore .—The appellant in 
this case, claiming to be the nearest 
agnate, brought a suit to recover the 
estate of ono Kachireddi Balireddi against 
Sakireddi Peddasubbareddi, now deceased, 
of whom the present respondents are 
representatives. 

Tho deceased defendant denied that 
the plaintiff was an agnate of Balireddi 
and further relied upon a will which the 
said Baliroddi had made in his favour. 
Tho plaintiff said that Balireddi had 
made such will and further that he was a 
minor and incapable of making a will. 

The Subordinate Judgo decided that 
tho plaintiff had made out his title as 
agnato, and that tho alleged will was not 
proved. With regard to the question of 
the majority or minority of Balireddi he 
held that the burden of proof was upon 
tho defendant who set up the will, and 
that that burden had not beeu dis¬ 
charged. 

On appeal, the High Court came to the 
conclusion that the plaintiff had not 
proved that he was an agnato and was 
therefore not entitled to maintain the 
suit. 

This was enough to dispose of the case*; 
but the learned Judges proceeded to the 
questions relating to the will, and they 
found that tho will was genuine, but on 
the other hand they agreed with the 
Subordinate Judgo in holding that the 
majority of Balireddi was not proved. 
Therefore, the genuineness of the will 


Sakireddi Chinna Naraynnareddi ai 
others —Respondents. 

Privy Council Appeal No. 160 of 1924 

❖ («) Privy Council—Considerable cridet 

^diZZ^‘" KUrr ’ nl ftniln,J ° ! ,a “ wUl ’ 

Where there i» considerable evidenco bo 
ways, their Lordships would not displace 
l onclusion of fact upon which both Courts 
India have concurred. [P ;jq q 

* J 6 ) Practice — Evidence — Application 

? ’?! i ’ h tnaeIe / al a lat * sln 0 e —Applicant tnt 
»how absence of want of dlUyence on his part. 

When application is mado at a late stage 
the case to put in evidenco nedt 


was not material. Tho High Court dis¬ 
missed tho suit. 

The appellant has, if he is to succeed, 
to prove in tho first instance that ho was 
tho nearest agnato. If he progresses so 
far, ho has then to moot the contention 
of tho respondents that they can rely 
upon tho will; and their Lordships will 
proceed to discuss theso questions in their 
logical order. 

The plaintiff’s caso is that he had a 
grandfathor named Kachireddi Bangaru- 
roddi, who married ono Akkamma and 
had three sons, Suhbareddi, Soshireddi 
and Balasubbareddi; that ho is the son 0 f 
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tho last named, while tho deceased was 
the great-grandson of Subbareddi and 
therefore tho great-great-grandson of 
Ban gam redd i. The descent of tho 

plaintiff and his relat ionship to Seshi- 
reddi arc admitted, and tho descent of the 
deceased from Subbareddi is admitted ; 
but it is denied that Subbareddi was the 
son of Bangarureddi, tho case for the 
defendant being that tho fathor of Subba¬ 
reddi, who would ho tho deceased s great- 
great-grandfather, was one Yenkatareddi. 
'I he deceased, who, whethor major or 
minor, was certainly young, had been 
brought up since his father’s and mother s 
death in tho house of tho defendant, who 
was his maternal uncle and would there¬ 
fore havo no claim to succeed to his 
property unless, as he alleged, a will had 
been mado in his favour. Much oral 
evidonco was gimn on both sides, but tho 
only written evidonco consisted in docu¬ 
ments relating to certain properties. Tho 
deceased died on tho 25th May 1018. and 
the suit was brought on tho 18th 
November following. Previously to this 
there had been a dispute as to the 
guardianship of tho deceased, both tho 
plaintiff and defendant applying, the 
plaintiff then alleging that he was tho 
noarest agnafo and tho defendant then 
denying this. In tho event, the Judge 
who tried this matter appears to havo 
0011,0 to the conclusion that neither was 
a lit guardian and made no order, and tho 
defendant remained do facto guardian. 
The plaintiff, who was 60 years old whon 
ho gave his evidonco, had tho opportunity 
of recollecting the family for some time 
hack. In the opinion of tho Subordinate 
Judge, who hoard him, 

lie gave his evidence about the relationship 
and division and enjoyment of properties in a 
straightforward manner, and it left a favourable 
impression in my mind that his evidonco about 
plaint relationship was true. 

A point was mado against tho plaintiff 
that ho at first said that his fathor had 
no sistors, and then on second thoughts 
said that ho had one named Pullamma, 
hut denied that thcro was another sister 
named Guramma. 

Now, upon the dofondant's story, 
Guramma was tho sister of tho deceased 
grandfather and would thoroforo bo. if 
the two familios woro rolatod, tho 
plaintiff’s aunt. Tho plaintiff know 
Guramma, 1 but said sho was tho sister of 
Kesamrna. who was tho wife of tho 
deceased’s groat-grandfathor. 


There is this piece of documentary- 
evidence as to Guramma that in an award 
by arbitrators made in Juno 1896, to 
which nobody connected with the 
plaintiff was a party, it was stated that 
the father of the deceased filed a deposi¬ 
tion to the effect that Guramma was his 
father’s paternal aunt, but there is 
nothing in the award which is consequen¬ 
tial on this statement. 

W ith regard to tho other witnesses in 
tho case, tho Subordinate Judge did not 
apparently think that much trust could 
ho placed upon them. Many were in¬ 
terested, they were all in a humble 
position in life with no documents and 
nothing special to call their attention or 
lix their memory. Some gave evidenco 
of reputation, the admissibility of which 
is questioned, and which their Lordships 
without any definite pronouncement have 
laid aside. Tho re«t could only speak as 
to tho attendance or non-attendance at 
funerals and tho observance or non* 
obsorvance of pollution upon tho death 
of a relation. And one at. least of the 
defendant’s witnesses, while insisting that 
t ho deceased’s male ancostor was Yenkata¬ 
reddi, accopled for his wife Akkamma, 
which was the name of tho plaintiff’s 
ancostross. 

There was ono matter on which tho 
oral testimony was valuable, and that 
was in relation to cortain property. This 
is a point on which thoir Lordships will 
make further observations. That testi¬ 
mony of the Subordinate Judge to tho 
apparont. honesty of tho plaintiff is of 
further value becau.so of tho chargo mado 
against him by tho dofondant. 

In tho guardianship matter, the defen¬ 
dant’s brother had takon tho plaintiffs 
side and was ovon a co*pofcitionor "ith 
him, and tho dofondant’s case "’ft* that ho 

and his brother had quarrelled, and that 

the plaintiff was a man of straw ami a 
moro tool of his brother, who had invontoc 
tho whole case out of spito. fhi s cosa 
was clearly disbolioved by tho £>ubordi 

nat,o Judgo. . , Q . 

Tho other evidenco to which tho Sub¬ 
ordinate Judgo attached woight—and in 
their Lordships’ opinion rightly—was on 
two points. First, it was said that thoro 
was an anco-itral common houso, now 
dividod 11,110 throe parts, ono for oach of 
tho doscoudants of Bangaruroddi, tho 
fathor of tho deceased having ono, and 
tho plaintiff two parts in virtue of his 
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father and of his uncle Soshireddi under 
a partition, to which reference will bo 
made. 

The three houses are certainly touch¬ 
ing each other, and between the plaintiff's 
house and Seshireddi’s there is nothing 
but a partition wall. It is not clear 
whether there are two walls between 
Seshireddi’s former house and the 
deceased’s father’s house or whether there 
is merely a partition wall. There is 
some difference in the shape of the 
third house, aud its door i3 now to 
the west while the doors of the other 
two houses are to the south. It is 
said that at one time the third house 
had a door to the south, hut, as the 
Subordinate Judge says, this third house 
has been largely altered and ro-built 
since it was sold, and it is not possible 
to speak definitely. It is not suggested 
that this block of three is touched by 
other houses on oither side. Without 
attaching too much weight to the proxi¬ 
mity of tho houses, there appears to he, 
as tho Subordinate Judge thought, 
at least a consistency in their occu¬ 
pation with the case of the plaintiff. 

The High Court dismissed this part of 
case rather summarily, relying on tho 
fact that tho witnesses described the 
houses as separate hut adjoining. This 
however, at tho timo that the witnesses 
spoke, must on any viow have been a 
correct description. 

Tho plaintiff’s stronger point is with 
regard to certain lands. If, as the plain¬ 
tiff says, there was a common ancestor, 
tho lands would ho found to have been 
held in common or to have been divided 
between tho three linos, that of the 
plaintiff’s father, tho diceased’s great¬ 
grandfather, and the line of Seshireddi. 

Now Soshireddi had no son, but he had 
a daughter who, if there had been a par¬ 
tition, would succeed to a third share for 
a Hindu woman’s estate ; and upon her 
death Seshiroddi’s share wo tld ho divisi¬ 
ble in halves between tho lino of tho 
plaintiff and tho lino of tho deceased. 
I hero wore certain properties hold undor 
two pattas, one dated 1878 and tho other 
in 1884. I ho first patta comprises fo ir 
separate fields, and it was granted to 
Nagireddi, tho deceased’s grandfather, 

lialasubharoddi, th ° plaintiff’s father, 

and Soshireddi. The second patta was 
granted to Nagiroddi and Balasuhbareddi 
and to Soshiroddi’s daughter and also to 


two Mahomedans. The fact that these 
two strangers are found as co-holders 
diminishes the strength of the inference 
which would otherwise be drawn from 
tho joint tenure, but does not wholly 
dostroy it. The plaintiff says that there 
must have been—and indeed was—one 
partition when Seshireddi or his daughter 
were alive which would ho into thirds, 
and that if you give two holds of which 
the deceased was in possession to 
his great-grandfather and leave the 
other two fields of the first patta and tho 
one field of the second patta to the other 
two lines, you will got a very nearly 
equal division—the deceased’s line would 
get 8 acres and 29 cents and each of tho 
other lines would got 8 acres 974 cents. 

The High Court says that this is too 
uneven ; hut, as counsel for the appellant 
has pointed out, if you look at tho re¬ 
venue rather than at tho acreage, the 
division is nearly equal. 

Following out this line of argument, 
tho appellant then suggests a second 
division after the death of the 
daughter of Seshireddi. Under this 
arrangement, a third field in Patta No. 1 
goes to the deceased’s father, the 4th 
field goes to tho plaintiff’s branch, and 
so much of the field in Patta 2 as is not 
allotted to tho Mahomedan tenants is 
divided as to an area equalling quarter to 
the deceased’^ branch and as to three- 
quarters to the plaintiff’s branch, the 
plaintiff also takirig tho whole of Seshi¬ 
reddi s house. The acreage here is again 
not even, because tho deceased’s branch 
gets 14 acres and 49 cents and the 
plaintiff’s branch 11 acres and 77 cents. 
But there are materials upon which one 
can see that the house was of value and 
might reasonably form a compensation. 

The defendants insist upon the fact 
that tho plaintiff said that his father got 
the house because ho had a larger family 
and was poor, and because the deceased’s 
ancestor had sold his house or share of 
house and gone away. But this state¬ 
ment does not seem inconsistent. It 
wo ild not have been practical to divide 
tho house : one would have to take it and 
naturally would expect to make com¬ 
pensation in land. 

It is true that tho land of tho second 
pat'a is not inherited as in a quarter 
and three-quarters, hut in definite pjr- 
tions, tho deeea*ods branch having one 
acre 87 cents and the plaintiff’s branch 




:J0 Privy Council Nagireddi v. Narayanareddi (Lord Philliroore) i927 


the rest. But it is remarkable that the 
p&tta extends over two survey numbers 
and each takes a fraction of each. This 
jointness of holding with no explanation 
offered other than that of common des¬ 
cent is in, their Lordships’ opinion, of 
considerable weight. 

Here again the credibility of the plain¬ 
tiff' becomes important. The case for tho 
defendant was that this was all moon¬ 
shine, that (hero had been no partitions, 
and that his branch had enjoyed their 
fields and shares as far hack as memory 
went; and witnesses were called on both 
sides as to this. But the plaintiff, who 
must have known, deposed positively as 
to the second partition, and it is with 
regard (o, amongst other things, tho divi¬ 
sion and enjoyment of properties that 
the Judge said that he gave his cvidenco 
in a straightforward manner. 

As regards tho High Court, it is not as 
if the learned Judges had como to tho 
conclusion that the defendant’s case was 
right. Thoy founded their judgment 
up >n a perfectly correct ground if it 
could 1)0 maintained that the plaintiff 
had not givon sufficient evidence to 
prove his case. Their Lordships agree 
with the Subordinate Judge in holding 
that ho had givon sufficient evidence, 
and that his relationship was proved. 

With regard to the defendant’s case 
under tho will, the matter stands in this 
way. It is useless to enquire whether 
the High Court was right in saying that 
the ; will had been executed, or tho 
Subordinate Judge was right in thinking 
that it was not shown ‘to ho a gonuino 
document. If tho docea-od was not of 
age at tho time that it was supposed to 
ho made, tho defendant’s caso fails. 

Now both Courts aro in agreement 
that tho majority of tho deceased was 
not proved, and thero being considoraldo 
evidence both ways, their Lordships 
would follow their usual rule of not dis¬ 
placing a conclusion of fact upon which 
both Courts in India had concurred. 

But on hohalf of tho respondents, ap¬ 
plication had been mado for loavo to 
produce furthor evidence and to put in 
a registor of birth which, if it wero a 
gonuino record and related to this 
particular youth, would ho conclusive 
proof that ho was of full ago when tho 
will was made. IIo died on tho 25th 
May 191H, and tho will is supposed to 
have been mado two days before, on the 


23rd. The age of competency is 18, and 
it is suggested on behalf of the respon¬ 
dents that he was horn on the 17th 
April 1899. 

When the case stood for trial, this 
issue having been clearly raised, there 
was produced on behalf of the plaintiff 
an extract from a register of another vil¬ 
lage which was said to bo that of tho 
birth of this youth there, and at a later 
date. The names, however, do not 
wholly correspond and the Subordinate 
Judge was not able to roly upon it. 

The defendant produced no certificate, 
hut ho put in evidence two applications 
which he had made to tho tahsildar of 
tho district that a search should he made 
in the birth register of the village in 
which the deceased lived and died for the 
years 1898 and 1899 and for copies of tho 
• extract, with a furthor request that if 
they woro not in tho office tho tahsildar 
should summon tho karnam of tho villago 
and get copios. 

Tho first of those applications was 
mado on tho 17th February 1919, and 
tho roply mado from the office was that 
the birth rogistors were not in tho office. 

A socond application for the registers of 
the three years 1898, 1899 and 1900 was 
mado shortly hoforo tho 2‘2nd Octobor 
1920, when again tho answer was made 
that tho birth registers of tho villago for 
the throe years woro not in tho office. 
Tho advisers of tho defondant took no 
furthor stop, and the caso wont to trial 
without production on his hohalf of any 
birth register. 

Tho dofondant gavo ovidonco that ho 
was tho village munsif and that ho and 
tho karnam used to prepare registers, 
sign them and semi thorn to tho taluk 
office; that ho himsolf noted in tho rogis 
ter tho birth of tho deceased and that o 
ono of his own sons, who was born a fow 
days after the decoased. In fact, it ' Vfts 
bocause his own wife was exporting i° r 
confinement that ho could not havo t io 
decoascd’s mother confined in his house. 
Ho furthor said that ho could fix ms 

own son’s birth because it was on tho 

annivorsary of his fathor’s death. Ho 
died shortly aftor tho decision in tho 
Court of first instance. Aftor tho caso 
had boon hoard in tho High Court and 
whilo tho appollant was taking steps to 
bring his appeal before His Majesty in 
Council, application was mado on hohalf 
of tho rospondonts to tho High Court to 
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include in the record what was said to 
he an extract from the birth register 
showing that the hoy had. been born on 
the 17th day of April 1899, and was 
consequently of full age. The appellant 
did not appear upon the application and 
the order was accordingly made. There¬ 
upon he did take aotion and tiled a coun¬ 
ter-petition and affidavit and applied 
that the original birth register should ho 
sent to England, suggesting that upon 
inspection it would be found to have 
boen tampered with. 

The High Court refused to order the 
original register to he sent, but their 
Lordships directed it to he brought, and 
it has beon before them. 

They cannot, however, pronounce any 
opinion upon its genuineness ox facie. 
It is a document kept for European 
months, with the dates of the month 
written in European figures. In it on the 
proper dates, the 17th April and an early 
day in May, are found the entries of two 
births, while on the 16th of April there 
appoars another birth which becomes im¬ 


portant. The entries wero translated to t 
Board out of the vernacular by the r< 
pondents junior counsel. There is commc 
to make upon them ; and it boing the pn 
tice to add up the totals for each mont 
though there is no special place for tl 
puipose, the addition for April corn 
ponds, three boys and two girls. 

All that can he said against this is th 
three entries appear in blacker ink thi 
other entries, and ink a good deal le 
taded than one would expect. 

M hen, however, application is ma< 
at a late stage in the case to put in e\ 
denco res noviter ad notiLiavi pervent 
one of the primary duties of the appl 
cant is to show that it was owing to r 
want of diligonco on his part that tl 
matt or was not discovered before. Ho 
the respondents are in serious difficult 
-Lho applications made on behalf of the 
lather while ho was alive to the tahsi 
( ar wore that bo should send cortiffi 
copies or, if ho had not the register 

\ - 0U mf° nd to the karnam and surnmc 
him. lho answers from the office mac 
no reference to this latter request. 

Now the defendant said that he ar 
the karnam acted together, made on trie 

Kept the registers and sent them in du 
couiee to the tahsddar. If thoso rogi 

| )0 l.t' r 0 ’ 00n f nt ’ th °y would sti 

with him or with the the karnam, an 


ho had only to produce them, or, if the 
latter gave trouble, remind the tahsildar 
of the second branch of his application. 

If, on the other hand, ho knew that they 
had been sent to and should bo in the 
tahsildar’s office, ho would not have lot 
the matter rest; ho would have issued a 
subpoena to the record keeper, a stop 
which did produce the register later, as 
will be stated, or he would have asked 
for an enquiry, or with less formality 
(for all wore in the same village) he 
would havo talked to the record keepor 
1 ho failure to tako any of these steps 
lends colour to the suggestions made for 
the appellaut, that at that time the regis¬ 
ter either was silent or had entries made 
in such obviously new ink that it was too 
dangerous to produce them, at least, till 
all other means failed. 

Then the explanation of the discovery 
is a strange ono. On the 2nd of March 
1923 (after the decision in the High 
Court, but while the present appellant 
was taking steps to prosecute his appeal 
to the Privy Council), a suit was brought 
in the ^mal 1 Cause District Munsif’s 
Court against the person (his name does 
not appear) whose birth is apparently 
recorded the day before the supposed 
date of the birth of the deceased Bali- 
reddi. Phe suit was on a promissory 
note, and tho defendant pleaded that ho 
was a minor. To prove his majority, a 
subpoena was issued, the register was 
forthwith produced, and then tho pleader, 
who happened to be the pleader for the 
respondents in this cause, saw Balireddi’s 
name and realised its importance. So at 
lea*>t it is said, for the pleader has made 
no affidavit himself. 

Now strange coincidences do occur, but 
this is a remarkable one. The appellant 
says that this suit was a sham one, 
brought to give a reason for the supposed 
discovery of the register, and that the 
parties or several of them are connected 
with tho respondents; and his counsel 
points to the surprising rapidity with 
which judgment in it was obtained, if it 
was a really genuine contested suit. 

Some explanation also would seem 
To be required of tho contrast between 
the facility with which tho register was * 
acquired in tho later case and its non¬ 
production on tho oarlior occasions. The 
rospondonts have some answor to this, 
lho first respondent says that tho 
karnam was at enmity with his -father 


i 


32 Privy Council Ramarayanimgar v. Maharaja of Venkatagiri 1927 


and that tho record keeper has been 
changed, with an innuendo that his pre¬ 
decessor was also faithless in tho dis¬ 
charge of his otlice. Thoso charges and 
countercharges might have been exam¬ 
ined by tho judges of the High Court, to 
whom it appears that some suggestion of 
an enquiry was made. Their Lordships 
cannot deal with them adequately on tho 
materials before them. 

But on tho whole the circumstances 
are so suspicious and the burden on tho 
applicants of showing that their father 
^ showed duo diligence has been so imper¬ 
fectly discharged, that th :ir Lordships 
decided not to admit the document. In 
thoso circumstances tho genuineness or 
ot herwise of the will of tho deceased does 
not call for decision, and the conclusion 
is that their Lordships will humbly ad- 
viso 11 is Majesty that the appeal should 
bo allowed, and tho judgment of tho 
Subordinate Judge should he restored 
with costs hero and below. 

A ppcnl allowed. 

Solicitors for Appellant— T. L. Wil- 
son Sc Co. 

Solicitors for Respondents—77. .S'. L. 
Pol ale. 
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30th November. 1926 

Lords Phillimore Sc Sinha, Mr. Ameer 
Adi and Lord Salvesen 


Pa naganli Ilamara pan i mga t —A ppo l - 
lant. 


v. 

Sri Rajah Velugoti Govinda Krishna 
Vacliendra Bahadur Varu and others — 
Respondents. 

Privy Council Appeal No. 1.51 of 
1921. 

^ ( a) Transfer of Property Art, .S'. HI — 

Mortgagor wtW payoff all charge* on the wor/- 
gat/cd property in favour of the mortgagee to 
effect redemption — Transfer of Property Act , 
8. 91. 

A dood purported to bo a deed of mortgago 
with possosnion 99 of immovable properties dcs^p 
crilnxl in 8ch*. A. B, C and I) for a sum cf 1^^ 
laklis of rupees with certain rate of interest to bo 
recovered from tho routs and profits. If tho 
money was not paid by a certain date, tho ontiro 
amount then duo was to carry intoront at 1 por 
corjt. por inonsem. At tho samo time uncthor 
deed called a counterpart lcano was execute I by 
which tho mortgagor took a lease from tho mort¬ 


gagee of tho “ A 99 . properties for the mortgage 
period. Tho lesseo was to pay a fixed yearly rent 
in three equal instalments, which was equi¬ 
valent to interest on 2-1/2 lakhs at the rate fixed 
in the mortgage. In default of payment of the 
rent reserved, the amount was to be recovered 
from the income of the ijara villages, and by 
means of the lessee's other property besides 
tho property which was mortgaged with posses¬ 
sion. 

Out of tlie sum of 11 lakhs of rupees, the mort¬ 
gage money was to be applied as follows : 

2-1/2 lakhs for payment of mortgage decrees 
against tho “ A ** properties ; 

2-1/2 lakhs to satisfy the mortgage decreo against 
the “ B properties ; and 

fl lakhs to satisfy a mortgage against the “ C 9f 
properties. 

The mortgagee paid off the mortgago 
decrees against the “ A 99 properties. He also 
paid into Court a sum of Rs. 1.93.G17 in respect 
of the mortgage decree against tho 4# B 99 proper¬ 
ties. But the properties were sold in execution 
and tho mortgagee lost his possession of tho “ B” 
properties, lie could not, howover, get back the 
money he had paid into Court till after a certain 
period. 


After some time his widow and representative 
got back from tho Court Rs. 1.80,412-10-0 out of 
the R*. 1.93.017-0-0 paid in. He'did not receive 
any interest on tho latter sum for the period 
while it was in Court, nor any interest thereafter 
on the balance which remained unpaid. The 
mortgagee did not pay tho 0 lakhs of rupees and 
consequently the “ 0 99 properties never came 
under the operation of tho mortgago. Tho mort¬ 
gagor remained in possesion of tho “ A 99 proper¬ 
ties under the lease, but did not pay any portion 
r>f the stipulated rent. 

In a suit for redemption of the “ A ” proper¬ 
ties, held that tho mortgago was an anomalous 
mortgage or at least a combination of a simplo 
mortgage and an usufructuary mortgage. 

Held ; further, that tho two deeds, the mort¬ 
gage and the lease, should be read together as 
they formed parts of ono transaction. The amount 
[)f t-lfo arrears of rent under the lease phis interest 
thereon was a charge on the mortgaged properties 
ind under S. 61 tho mortgagor was bound to pay 
the samo for purposes of redemption. 1 bo mort¬ 
gagor was further liable to pay tho difference 
between tho amount paid into Court by tbo 
mortgagee in respect cf tho ’* B M properties an< 
tho amount drawn out by him with in teres 
ilus tho interest on the ontiro amount if 
L,93,617-0-0 for the period far which it- was in 
Dourfc. [P93C1,2;P84 01 

P 85 I, 2 ; P 30 C 1, 2j 

$ (I/) Transfer of Property Act. 8». 01 and 

12—.S. 02 is not inconsistent with 8. 01. 

S. 02 applied only to mufructunry mortgages, 
nireniul simplo. and is not in any way ineon- 
.iiitont with tho provisions of 8. 01. It au ^ iJ 

* (c) Civil P. C., O. 81 , It. 1 -Object. 

Tho object of O. 84. R. 1. is thnt nil claims 
ffoctioK tho o<|uity of Redemption shouldl bo 
lisposod of in ono and tho anno suit. 11 o.ij 

W. B. Upjohn and Kenworthy Drown 
— for Appellant. 

Herbert , A. M. Dunne and K. V.b. 

V a rasi mil am —for Ro9pondou ts. 
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Lord Sinha. — This is an appeal 
against a decree of the High Court of 


Madras, dated the 19th of April 1920, 
varying a decree of the Subordinate 
Judge of North Arcot, dated the 31st 
March 1917, made in a suit filed in 
that Court on the 21st December, 1915. 

That suit arose out of a transaction 
between the Raja of Tuni, which was 
omhodied in Exhibit A and Exhibit I in 
the case. 

Ex. A purports to be a deed of 
“ mortgage with possession ” of immovo" 
able properties dosoribod in Schedules A, 
B, C and D (hereafter called the A, B, C 
and D properties) for a sum of 11 lakhs 
of rupees, with interest at 10 annas per 
cent, per month, to be recovered from the 
ronts and protits. The mortgagor was to 
have liberty to pay olf the mortgage 
money at the end of four years, with 
option to defer payment for a further 
period of two years. If the money was 
not paid on the 13th of March 1915, the 
entire amount then duo was to carry in¬ 
terest at 1 par cent, per mensem—10 
annas from the rents and profits and the 
remaining 6 annas to be payable by the 
mortgagor fiorsonally being also chargod 
upon the properties. 

Ex. I purports to ’bo a muchilka or 
counterpart lease, by which tho mortgagor 
Raja takes a lease from tho mortgagee of 
the A ” properties for a poriod of four 
years, from the 1st July 1909, to the 
30th of June 1913. The losseo was to 
pay a fixed yearly rent of Rs. lb,750, in 
three equal instalments, which is equi¬ 
valent to interest on 2 h lakhs at 10 
annas per cont. per month. In default 
of payment of tho rent reserved, tho 
amount was to he recovered from tho in¬ 
come of the ijara villages, and by means 
of tho lessee’s other proporty “ besides ” 
tho proporty which was mortgaged with 
possession. 

There was considerable controversy as 
to tho^ prociso moaning of tho Tolugu 
wo ^d gaka ” in Ex. I, translated abovo 
as besides. ” It may moan “ in addi¬ 
tion to” or "excepting.” Their Lord- 
ships fool no doubt that in tho contoxt 
that word means " in addition to.” 

Iho circumstances under which tho 
transaction embodied in Exs. A and I 
took place wore as follows : 

I ho Raja of Ivalahasti was heavily in 
debt at tho time. Decreos for salo had 
boon obtained by mortgagees against tho 
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^ A,” B ” and " C ’’ properties. The 

B ” and “ C ” properties had been actu¬ 
ally 3old, though proceedings to set aside 
tho sales of tho ‘ B ” properties %yoro 
pending. To pay off all those encum¬ 
brances and to moot the expenses in 
connexion with the proceedings to set 
aside the sales which had already taken 
place and other immediate necessities, it 
was necessary for tho -Raja of Kalahasti 
(the mortgagor) to raise a sum of 11 lakhs 
of rupees. That money was to he applied 
as follows : 

(a) 2*1/2 lakhs for payment of three mortgage 
decrees agaiust tho “ A ” properties and expenses 
in connexion therewith. i 

' (b) 2-1/2 lakhs to satisfy the mortgage decree! 

against tho “ B ” properties and to meet all ex¬ 
penses in counexion witli the proceedings to set 
aside the auction sales thereof, as also other 
necessities of tho mortgagor, and 

(c) 6 lakhs to satisfy a mor^gago against tho 
" C ” properties in favour of a Soweur of Hydera¬ 
bad, who was in possession of those properties 
with an agr *oinent to reconvoy tho same on re¬ 
ceipt of G lakhs of rupees. 

The Raja of Tuni agreed to lend this 
amount of 11 lakhs of rupees and to ap¬ 
ply tho simo for the above perposos on 
the security of tho “ A,” " B” and “ G ” 
properties, with tho addition of another 
small property described n Schedule D 
of Ex. A, this last, it is suggested, being 
included merely with a view to regis¬ 
tration in tho District in which it was 
situated. 

The terms of this agreement were 
ombodied in tho two doeds, Ex. A and 
Ex. I, which were oxecutod and regis¬ 
tered on the same date, tho 13th March 
1909. 

Thereafter tho mortgagee paid o(T tho 
three mortgage decreos against the “ A ” 
properties and cortain other expenses 
in connexion therewith and the amount 
so appliod was moro or less 2£ lakhs of 
rupees. 

Ho also paid into Court a sum of 
Rs. 1,.13,017 in respoct of the mortgage 
docreo against tho " B ” properties. 

Theso properties (23 villages in Taluk 
Pamur) had beon sold, together with 
four other villages in tho same taluq, in 
Court auction and tho mortgagor had 
applied to sot asido thoso sales. Tho 
lirst Court confirmed tho sales of tho 
four villages and set asido tho sales of tho 
B villages (23 in number). Both 
sides appealod to tho High Court, which 
confirmed all tho halos (i. o., of all 27 
villages) and the mortgagee lost his 
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possession of the B ” properties. He 
covild not, however, got hack the money 
he had paid into Court, as stated above, 
till the 24th April 1912, when his widow 
and representative got back from the 
Court Rs. 1,80,412-10-0 out of the 
Rs. 1,93,017 paid in. It is admitted that 
he did not receive any interest on 
the latter sum for the period while it 
was in Court, i. e., until the 24th April 
1912, nor any interest thereafter on the 
balance which romainod unpaid, i. e., on 
(lie dillorenco Rs. 13,205-6*0. 

The mortgagee did not pay tlio 0 lakhs 
iof rupees to the Hyderabad Sowcar and 
consequently the “ C ” properties never 
icame under the operation rf the mort¬ 
gage (Ex. A), and no question arose in 
the suit with reference thereto. 

The mortgagor remained in possession 
of the “A” properties under the lease 
(Ex. I), hut did not pay any portion 
of stipulated rent. The mortgagee 
(lessor) obtained a money decree in 
respect, of seven instalments of the rent, 
hut it is common ground that that decree 
as well as the remaining five instalments 
of vont, remained unsatisfied. 

The mortgagee died in 1911, and in 
1913 his widow and representative 
transferred all his interest in the mort¬ 
gaged properties to Defendant No. 1, who 
thereafter sub-mortgaged it to Defendant 
No. 2. Defendants 3 and 4 arc tlio 
representatives of the original mortgagor 
and mortgagee respectively. 

The equity of redemption of tho “ A ” 
properties was sold in execution of a 
money docrco against the mortgagor and 
purchased by tho plaintilV, who instituted 
i lie present suit cu the 21st December 
191.5 against the defendants abovo 
described for redemption and possession. 

The plaintiff alleged that Defendant 
No. 1 was claiming a great deal more 
than the sum (Rs. 2,34,150) which ho 
admitted to ho duo on tlio mortgage of 
the “A” proportios; and ho asked that 
an account might ho taken of tlio 
amount duo to tho Defendant No. 1 on 
the socurity of tho proportios and that 
on payment of tho samo by the 
plaintiff, the defendants ho directed to 
deliver to tho plaintiff tho mortgago 
instruments and all documents in thoir 
possession relating to tho proportios and 
to deliver possession of tho said proper¬ 
ties to the plaintiff without any oncum- 
branco and to execute and rogistor an 


acknowledgment in writing to tho effect 
that the interest created by the mort¬ 
gage lias been extinguished. 

The Defendant No. 1 annexed an 
account to his written statement under 
which he claimed that a sum of 
Rs. 5,63,172-15 11 was due on the 
mortgago, including the arrears of rent 
above mentioned, and ho also asked that 
an account should ho taken of all money 
due to him and the plaintiff declared 
entitled to redeem only on payment of 
tho whole amount found duo, together 
with his costs of suit. 


Now. a portion of tho defendant’s ac¬ 
count consisted of claims for compensa¬ 
tion based on several grounds, such as the 
alleged misdescription of ono of tho 
villages mortgaged, the fact that another 
of tho villages was allowed to ho sold 
for arrears of rovonuo on tho alleged 
fraudulent compromise of tlio litigation 
for setting asido tlio sale of the “ B ” 
villages and so forth. Tlicso formed the 
subject of Issues Nos, 7. 8 and 9 in the 
trial Court and wore all decided in favour 
of tho plaintiff. Both tho Subordinate 
Judgo and, on appeal, tho High Court, 
hold that those wore all claims for breach 
of contract sounding in damages and were 
not in any way charged upon tho pro¬ 
perty. They therefore lioid Mint tlio 
plaintiff, as assignee of the equity of 
redemption, could not lie required to 
pay such damages as a condition of 
redemption. Some of thoso claims wore 
repeated in tho case for the appellant- 
defondant before this Board, hut as Mr. 
Upjohn, on behalf of tho appellant, 
abandoned thorn at tho hearing thoir 
Lordships need not deal with them 
oxcopt in connexion with tho question 
of tlio costs of this appeal. 

Tlio questions remaining for considera¬ 
tion are : 1st, Is tlio dofondant entitled 
to credit in tho mortgago account taken 
in this suit for tlio amounts ho paid 
i„ connexion with " B ” properties 
and if so, at what rate and for what 
period is ho ontitlod to interest 
thereon? And 2nd. Is tho dofondant 
similarly ontitlod to credit for the 
arrears of ront remaining unpaid m 
respect of tlio '* A ” properties ? Those 
formed tho subject of Issuos Nos. 4, ■> 
and 12 in tho first Court, winch decided 
thorn all against tho dofondant. 

That Court hold as a mattor of con¬ 
struction that Ex. A amounted to fchreo 
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different mortgages for three different 
amounts on three distinct properties, and 
that the mortgage for ! 2 £ lakhs on the 
“ A ” properties was distinct and separate 
from the other two items of lakhs and 
6 lakhs, which were similarly received 
for the respective purposes of relieving 
the “13” and “C” properties from the^ 
encumbrances subsisting thereon. In 
that view the Subordinate Judge dis¬ 
allowed the claims in connexion with 
the “13” properties and went to the 
length of splitting up the stamp duty 
on Ex. A, allotting' half of it only, 
viz., Rs. 6,000 out of Rs. 12,000, to the 
claim against the “ A” properties. 

On the second point, ho held that the 
mortgage (Ex. A) and the lease (Ex. 1) 
were separate and severable transactions, 
that the arrears of rent payable under 
Ex. 1 were not charged upon the “ A” 
properties, either as to principal or in¬ 
terest, and that the plaintiff was not 
bound to pay the sums claimed in respect 
of such arrears. 

Taking the account on this basis, the 
Subordinate Judge decreed that (1) : 

if the plaintiff pays into Court on or before 
the 80th June 1917, the amount declared due, 
viz., R*. 2,70,752*1-9, the defendants should 
deliver up to the plaintiff . . . all documents 

in his possession or power relating to the mort¬ 
gaged property and should, if so required, re¬ 
transfer the property to the plaintiff free from 
the mortgage and from all eucumbranoee, etc., 
and shall put the plaintiff in possession of the 
property, and (2) that if such payment was not 
made on or before the 30th June 1917, the said 
mortgaged property should be sold. 

The defendant appealed to the High 
Court. Tho learned Judges in that 
Court, differing from tho Subordinate 
Judge, held as a matter of construction 
that Ex. A could not ho treated as creat¬ 
ing three distinct mortgages and that 
there was nothing in its provisions to 
out down tho plain words of tho instru¬ 
ment by which tho properties in the four 
schedules were charged in respect of the 
vvholo debt. They, thoroforo, modified 
the decree of tho first Court by including 
in tho mortgage debt tho difference bet¬ 
ween the amount paid into Court by tho 
mortgagee in respect of tho “ B ” pro¬ 
perties and tho amount drawn out by 
him viz., Ils. 13,204-0*0, with intorest 
thereon at 10 annas per cout. per mensem 
Iroin tho 31st January 1911, up to 19th 
April 1920 (date of High Court decree). 
T-hoy further modified tho lower Court’s 
decree by giving to the defendant the 


wholo of the Rs. 12,000 for stamps, etc.— 
tho additional sums thus allowed 
amounted, with interest, to Rs. 29,711-8-2. 

The only objection to this part of the 
High Court’s decree urged before this 
Board is that the appellant is entitled 
to interest on tho ontiro amount paid 
into Court by the mortgagee (Rs. 19,3,617) 
from the time he lost possession of tho 

B” properties, i. o., to the 24th April 
1912, at 10 annas percent, per month, 
in addition to the interest on the diffe¬ 
rence (Rs. 13,204) allowed by the High 
Court. Their Lordships are of opinion 
that this contention is well founded and 
tho High Court decree must he varied so 
ai to give offoct to it. 

A second claim urged on behalf of the 
defendant - appellant to a sum ot 
Rs. 5,572-14-8,is based on the ground that 
tho mortgagor had collectod a portion of 
the rents of the “A” properties between 
the 13th March 1909, and tho 30th June, 
1909, and that this portion amounting 
to Rs. 5,572*14-8 was payable under 
Ex. A to tho mortgagee. Tho Subordi¬ 
nate Judge, as well as the learned Judges 
of tho High Court, found against the 
defendant-appellant in respect of this 
claim and their Lordships see no reason 
to disturb this concurrent finding of fact. 

A more important point iu the case 
relates to the arrears of rent payable 
under tho leaso (Ex. 1). As stated above, 
the mortgagor never paid any of the in¬ 
stalments of rent payable under the lease 
(Ex. A). For seven of these instalments 
a decree was obtained in O. S. No. 17 of 
1912 and a small sum of money realized 
in execution of that decroe ; the remain¬ 
ing live instalments also remained unpaid 
and tho defendant claimed that two sums 
of Rs. 30,997*14-1 and Rs. 38,684-11-0 
remained due in respect of these arrears 
Of rent with interest thereon. Their 
Lordships understand that there is no} 
dispute as to tho amount, hut tho plain¬ 
tiff contends that these sums are not in 
any way charged upon the “ A” pro¬ 
perties and that ho was not hound to pay 
tho same for the purposos of redemption. 

Tho Subordinate Judge decided in 
favour of the plaintiff on the ground that 
the lease (Ex. I) did not create any charge 
on tho corpus of tho ’’ A” properties. 
The High Court upheld that part of his 
decision, hut on different grounds. Tho 
learned Chief Justico (tho other learned 
Judgo not dissenting) rejected tho Subor- 
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dinato Judge's construction of the loase 
and hold that the annual payments 
thereby provide 1 wore charged on the 
land in question hy Ex. I. The Chief 
Justice hold, however, that hy virtue of 
S. 02, Cl. (h), of the Transfer of Property 
Act, the plaintiff had a statutory right 
to redeem the usufructuary mortgage 
created by Ex. A without paying off the 
charge for arrears of rent under Ex. I. 
Mr. Justico Sheshagiri Ayyar agreed with 
the Chief Justico and was further of opi¬ 
nion that apart from S. 02, Cl. (b), on 
which the Chief Justice relied, the defen¬ 
dant’s claim on this head failed because 
thoro was no right in Indian law in a 
mortgagoo to roquiro all the mortgages 
on a property to ho rodeornol together. 

It is contended beforo this Hoard on 
behalf of the dofondant-appellant that 
,tho two deeds Exhibits A and I should ho 
read together as they form parts of ono 
transaction, the lease bein ; in tho nature 
of machinery for tho purpose of realizing 
tho interest duo on tho inortgago. Fur¬ 
ther, that S. 62 of tho Transfer of Pro¬ 
perty Act has no application to tho case 
as it applies only to a case of a usufruc¬ 
tuary inortgago pure and simple, which 
Ex. A is not, a-; it contains covonants for 
payment both of principal and interest. 
Tho section which the appellant’s counsel 
urges as being applicable to tho facts of 
this case is S. (• L of the Transfer of Pro¬ 
perty Act, which enacts by implication 
that a mortgagor seeking to redeem shall 
not he entitled to do so without paying 
any money that may ho duo undor a 
separate mortgage or charge, if tho latter 
rolatos to the same proporty. 

Their Lordships aro of opinion that 
thoso contentions on behalf of tho appel¬ 
lant must provail. A nurnborof authorities 
on tho soctions of tho Transfer of Pro¬ 
porty Act wore cited which their Lord- 
ships havo considered, but upon which 
they think it unnecessary to comment. 
In their Lordships’ view S. 62 of tho 
Transfer of Proporty Act applies only to 
usufructuary mortgages pure anti simplo 
and is not in any way inconsistent with 
tho provisions of S. 0L. 

Tho mortgage in question, Ex. A, no 
doubt is usufructuary, hut it is some¬ 
thing more, inasmuch as it contain? 
covenants on tho part of tho mortgagor 
to pay both principal and intorost. 
Their Lordships aro disposed to agroo in 
the viow taken of tho mortgago by tho 


learned Chief Justice of Madras that it 
was an anomalous mortgage or at least 
a combination of a simple mortgage and 
an usufructuary mortgage. In no other 
view could the preliminary decree of the 
Subordinate Judge directing a sale of 
tho property in default of payment, or 
the final docreo of tho High Court which 
embodies such direction, ho made. If, 
again, apart from the usufructuary mort¬ 
gago thoro is a simplo mortgage or a 
charge subsisting on the properties in 
favour of tho defendant by virtue of 
Ex. I, tho decrees both of tho Subordi¬ 
nate Judgo and of tho High Court must 
ha held to be erroneous in so far as thoy 
direct that on payment of tho amount 
duo under Ex. A tho defendant should 
deliver possession of the proporty free 
from oncnmbrance and all documents 
relating to tho mortgaged proporty. 
Counsel, on behalf of the first respon¬ 
dent, conceded that that portion of tho 
decree should he set aside, but urged that 
tho plaintiff should lie relegated to a 
separate suit to onforco tho simple mort¬ 
gage or charge undor Ex. I. 

It seems to their Lordships that tho 
courso suggoshe.l hy f ho first respondent's 
counsel would load to a circuity of action 
and would he contrary to the provisions 
of O. 31, It. 1, of the Co.lo of Civil Pro¬ 
cedure, which requires all persons 
having an interest in the mortgage secu¬ 
rity to ho joined as parties to any suit 
rotating to the mortgage. Tho object of 
that provision is that all claims affoct- 
ing tho equity of .redemption should ho 
disposod of in ono and tho same suit, 
if the defendant did not sot up his 
charge for the arrears of rent in this 
suit serious questions might well arise 
as to whothor ho would fie ontitled sub 
soquently to bring a suit to enforce that 
charge. Their Lordships are of opinion 
that tho defendant-appellant is ontitlod 
to add tho sums in question to his claim 
in this suit, with intorost thereon, from 
tho duo dato of tho mortgago, viz., 13th of 

March 1915. 

Tho judgment of tho High Court 
should ho varied on tho points men* 
tionod abovo and the case remitted to 
that Court in order to make a decree on 
tho abovo basis, and their Lordships 
will humbly advise His Majesty accord¬ 
ingly- , 

The Respondent No. I must pay tho 

appellant’s costs of this appeal, loss a. 
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sum of £ 50, which their Lordships as¬ 
sess as being payable to him by the ap¬ 
pellant in rospeot of unsustainable claims 
abandoned only at the hearing of this 
appeal. ' 

Appeal alloircd. 

Bolicitors for Appellant— Douglas, Grant 
and Dold. 

Solicitors for Respondents— Ily. S. L. 
Pol ale. 
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{From Allahabad) 


10th December 1926 

Lords Phillimore, Blanesburgh and 
• Salvesen and Sir John Wallis 

Sri Krishn Das and others —Appel¬ 
lants. 


v. 


86 F. C. 91=A. I. R. 1925 All. 324=47 All. 
355, Overruled. 

Whore tho sale challenged wan made after duo 
euquiry as to the legal necessity by tho vendee, 
such necessity had been proved by him to tho 
extent of Rs.’ 8,000 out of a total price of 
Rs. 3.500 and sale .was for au adequate con¬ 
sideration : 

Held : that tho mere fact that after a long 
interval of time tho purchaser had not been ablo 
to establish how the surplus of Rs. 500 was 
applied is not a sufficient ground in law for 
setting aside the sale. [P. 39, C. 1, 2, P. 41, C. 1] 

B. Dube —for Appellant. 

S. Hyam — for Respondents. 

Lord Salvesen. —This is an appeal 
from a judgment and decree dated 30th 
March 1921, of tho High Court of Judi¬ 
cature at Allahabad which on second 
appeal reversed a judgment and decree 
dated the 1st February 1919, of the Addi¬ 
tional District Judge of Aligarh who had 
set aside a judgment and decree dated 
oOth August 1918 of the Subordinate 
Judge of Aligarh. 


Nathu Ham and another —Respondents. 

Privy Council Appeal No. 183 of 1924 : 
Mlahabad Appeal No. 36 of 1921. 

❖ # Hindu Law—Joint family—Alienation 
l\J father—Suit to set aside—Necessity as to a 
portion of consideration not proved—-Question 
bs whether the sale as a irholc was for legal neces¬ 
sity—Where sale Is for necessity, whole amount 
will be presumed to have been expended for 
jamily benefit—Jiona fide purchaser after due 
enquiry is not bound to return money not spent 
Jor neccssitji to members challenging sale : 86 I. 

C. 91=A. I. R. 1925 All. 324=47 All. 355, 
Overruled. 


Tho statement that, “ where a father has gold 
ancestral property for tho discharge of his debts, 
if the application of the bulk of tho proceeds 
is accounted for the fact that a small part is not 
accounted for will not invalidate the sale, " 
although in itself a correct statement of tho law, 
is not a complete statement of the law ; a sale will 
not necessarily be invalidated wherovor the part 
•of tho consideration not accounted for cannot be 
Inscribed as small. 

The true question which falls to be answered 
in Bueli cases is whether the sale itself was one 
which was justified by legal necessity. This is 
the point of view from which tho matter should 
be approached. 


V» hero the sale has been hold to bo justifi 
but there is no evidence, us to the applioutior 
i portion of the consideration, a presumpt 
arises that it lias been expended for proper p 
pOHw, and for tho benefit of the family. 

Where the purchaser acts in good faith i 
after due enquiry, and is able to show that 
sale ittelf was justified by legal necessity, h 
•in«lor no obligation to enquiro into tho up] 
cation of any surplus and is, therefore, not boi 
to make repayment of such surplus to the m. 
‘ho family challenging the n do : G M. / 
(B. C.) ; (lSGt) H\ It. 885 ; (1807) 8 W. It. 
llel. on ; 25 All. 380 and 27 All. 491, Ultappro i 


The petition of plaint was at tho 
instance of Nathu Ram and bis brothers, 
sons of one Dungar Mai and was directed 
against Kanhaiya Mai who bad purchased 
ancestral property from tho plaintiffs’ 
father in the year 1902, and tho main 
relief sooght was that the sale deed dated 
23rd December in that year should he 
declared invalid, and the plaintiffs 
awarded proprietary possession of tho 
property thus alienated by their father. 
The property sold consisted of: 

1. Ono moioty share in a 6 biswa, 5 
hiswanei zamindari sharo of a property 
in mauza Daulatpur. 

2. A proportionate share in 51 biglms, 
18 biswas, 13 biswansis “ pnkhta ” of 
zamindari property in tho same mauza, 
both situated in the district of Aligarh. 

Tho plaintiffs were members of a Hindu 
joint family of which their father Dungar 
Mai was manager, and were minors at 
tho date of the sale deed, and the eldest 
of them only attained majority somo 
short time before the suit was brought. 
Tho plaintiffs’ father, Dungar Mai, was 
mado a party to the action, hut did not 
defend. He was alive at tho date of tho 
trial, hut has sinco died. 

The facts found by tho District Judgo 
of Aligarh, which are admittedly conclu¬ 
sive, may ho summarised as follows : 

1. The ?alo deed in favour of the Defendant 
No. l’a father was executed in December 1902, 
and the consideration therein stated of Rs. 3,500 
was paid in cash. 
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2, 1 he property in question bad been previ¬ 
ously sold by auction, but on the 5th January 
1W2, Dungar Mai paid Rs, 1.300 to get this sale 
*et aside, and shortly before that he had spent a 
sum of about Rs. 4,000 on his sister s wedding. 

3. In order to meet part of his indebtedness 
thus incurred Dungar Mai had borrowed on 
promissory notss from JCewal Ram a money- 
lender, two sums of Rs. l.uOO and Rs. 1,000. 

1. I hese two sums, with interest, bringing the 
t°tal up to Rs. .'5.000, were discharged out of the 
consideration money paid by the vendee, and the 
promissory notes delivered up. 

5. Before purchasing the property from the 
Hindu fither the vendee ascertained the facts 
above mentioned. 


v. Nat in; Bam (Lord Salve 3 en) 1927 

w! T n r'i ' vh ‘ ch \ vas . take » for legal uecessitv. 
e should find it.difficult, having regard to the 

decisions of this Court, to hold that Rs. 600 is 

in tins instance a trilling amount, and wo think, 

therefore, that we ought to follow the line which 

was taken in the two Allahabad cases above 
referred to. 


They accordingly gavo the plaintiffs a 
conditional deerfie by which they wore 
declared entitled on paymontof Rs. 3,000 
within six months from tho date of the 
decree, to have the sale set aside, and 

fho property returned by tho Defen¬ 
dant 1. 


u. Them was no evidence as to how Dungar 
Mai applied the Rs. 500. the balance of the 
purchase price, and he did not tender himself 
as ;i witness. 

7. The Additional Judgo accepted the conclu¬ 
sion of the Subordinate Judge that the <ale was 
made for adequate consideration, and indeed, 
that the seller got a good price for it 

N. He appears also to have accepted the view 
of the Subordinate Judge that there was no truth 
in the allegations made by the plaintiffs against 
their father as to his leading an immoral life, 
but that there were grounds for holding that the 
suit had Ikijn instigated by him. 

O. During the sixteen venrs preceding the 
action tli '* vende^ spoilt large sums on the im¬ 
provement of tho property, tho value of which 
at the date of the suit now exceeds its. 10,000. 
Hn these facts the Additional Judge held in law 
that the sale was executed “ for legal necessity " 
and, therefore, the transaction was one which 
the plaintiffs cannot set aside. He accordingly 
dismissed tho suit with costs. 

^ The plaintiffs appealed to the High 
Court, tho main, if not tho only ground 
of their appeal being that tho sum of 
Rs. 500 had not boon applied in payment 
of debts for which tho property sold 
could havo hoen charged. This argu¬ 
ment prevailed. In their judgment tho 
learnod judges said : 

/ It is difficult to decide cases -of this nature 
upon any fixed principle. It lias been held by 
their Lordships of tho Privy Council that in 
cases where tho father has sold ancestral pro¬ 
perty for tho discharge of his debts if tho ap¬ 
plication of tho hulk of tho proceeds has boon 
satisfactorily accounted for tho fact that a small 
part is not accounted for will not invalidate the 
sale. That principle has been followed in num¬ 
erous cases. riio difficulty always is to as¬ 
certain what amount, in cases like this is tho 
bulk of the purchase money. 

After roforring to two Allahabad cases 
to which more particular reference will 
afterwards ho made, tho learned Judges 
go on to say : 

.Vo havo, thoreforo, tod?al with each case on 
its merits, and to decido whether in a particular 
instance the amount for which tho legal neces¬ 
sity has not been proved is with regard to tho 
whole consideration what may be described as a 
trifling sum. In tho prosent case it is shown 
that out of Rs. 3,600 only Rs. 3,000 represented 


I’hc two decisions referred to by tho 
Gained Judges, and which were treated 
as binding by them are those of Gobind 
S ! n V Jt V. Balden Singh (l),and Ram Dei 
huntear v. Abu Jafar (2). In the former 
of these cases on a suit to set aside the 
^aloof family property, it was found 
( hat out o| tho total consideration of 
Rs. 3,2!)!)-S, sum of Rs. 2,923*8 repre* 
son tod money which had boon applied 
foi purposes of legal necessity. In 
the second caso it was found that 
Ks. 2,o.>1) out of tho total consideration 
of Rs. 2,9‘io represented monoy taken 
for legal necessity. In both cases con* 
ditional decrees setting aside tho sales 
were passed on payment of the sums 
which wore found to havo boon applied 
for purposes of legal necessity. Con¬ 
sidering, therefore, tho matter simply as 
one of arbhmotical calculation tho deci* 
sion in tho present caso may ho said to 
havo followed upon these, and so from 
the point of view of the learned Judges, 
who decided tho present caso, to have 
been sufficiently justified. 

Tho appollants, howevor, contended 
that tho two docisions founded on wore 
wrongly docidod, and as thoy aro not 
binding upon their Lordships’ Board 
their argument involvos a review of tho 
wholo authorities with a view to as¬ 
certaining tho correct principles on which 
similar questions to thoso raised in tho 
present suit ought to ho docidod. In 
view of tho diversity of opinion in tho 
various presidencies of India, thoir Lord- 
ships consider that thoy aro bound to 
accodo to this demand, and not tho less 
so because oven in Allahahad a recent 
judgment of tho Fligli Court, which is 
printed as part of tho record, appears to 
he at variance with tho throo preceding 
judgments. In that caso tho Court of 

(1) (1008} 26 All. 880=(190«) A. W. N. 57. 

(2) L1 ‘J03J 27 All. 494=(1U05) A. W. N. 03. 
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first instance had found that out of the 
entire consideration of Rs. 1,500 a sum 
of Rs. %7 only represented debts binding 
upon the family property. It was held 
that to the extent of the balance of 
Rs. 532 no legal necessity was estab¬ 
lished. Tno District Judge differing 
from the trial Court, held that the sale 
should be sustained; that there were 
binding debts to the extent of Rs. 1,196 
and that as the bulk of the purchase 
money went to satisfy these debts the 
plaintiffs had no right to cancellation of 
the sale. This judgment was affirmed by 
the High Court, although the difference 
between the purchase money and the 
debts which were found to create the 
legal necessity was much greater pro¬ 
portionally than in the present case or 
in tbo two cases on which reliance was 
placed above referred to. The ground 
of differentiation was that the property 
sold was a moiety share of a fixed rate 
tenancy over which there also extended 
a mortgage, and that in such circum¬ 
stances 

if is not always possible for the father of a 
family to sell just that share of the property 
which will bring in the precise sum which is 
wanted to clear the dedts which are binding. 

These two considerations apply equally 
in the present case : 

In their decision the learned Judges 
of the High Court roly on the authority 
of the case of Girdliaree Lai \. Kanta 
Lall (3), and especially on the headnoto 

which contains this passago : 

Where a father lias sold ancestral property for 
the discharge of his debts, if the application of 
the bulk of the proceeds is accounted for the 
fact that a small part is not accounted for will 
n ot invalidate the sale. 

While this is in itself a correct state¬ 
ment of the law so far as it goes, it does 
,not by any means follow, as the learned 
High Court judgos seem to have thought 
that it is a complete statement of the 
law or that the sale will bo invalidated 
wherever the part of tbo consideration 
not accounted for cannot be described as 
small. If this were sound tbo question 
would in each case bo a matter of arith¬ 
metical calculation, and opinions would 
necessarily vary as to what constituted 
the bulk of the proceeds " or " a small 
part of tbo same in each particular 
case. Tbo learned Judges seem to have 
lost sight of tbo true question which 

(8) (1874) 1 1. A. 8Slsrl4 B. L. R. 187=22 
W. R. 60=3 Bur. 880 (P. C.). 


falls to be answered in such cases, viz., 
whether tho sale itself was one which 
was justified by legal necessity. This is 
the -point of view from which the 
matter is approached in the earliest case 
cited at the Bar of Hunoomanpersaud 
Panday v. M unraj Koonweree (4). The 
case related to a charge upon pro¬ 
perty by way of mortgage, and not of 
a sale, but the principles to be applied 
appear to their Lordships to be tbo same 
as in the case of a sale of property. The 
headnote states correctly the points 
actually decided so far as bearing on the 
present caso: 

The power of a manager for an infant heir to 
charge ancestral estate by loan or mortgage is by 
the Hindoo law a limited and qualified power, 
which can only be exercised rightly by the 
manager in a case of need, or for the benefit of 
the estate....The actual pressure on the estate, 
the danger to ha averted, or the benefit to be 
conferred in the particular instance, are the 
criteria to be regarded.... 

A lender, however, in such circumstances, is 
bound to inquire into tho necessities of the loan 
and to satisfy himself as well as he can, with 
reference to the parties with whom be is dealing, 
that the manager is acting in the particular in¬ 
stance for the benefit of the estate. If he does 
inquire, and acts honestly, the real existence of 
an alleged and reasonably credited necessity is 
not a condition precedent to the validity of his 
charge, which renders him hound to see to the 
application of the money. 

In delivering the judgment of the 
Board Lord Justice Knight Bruce, after 
stating tho law substantially as laid down 

in tho headnote, said : 

The purposes for which a loan is wanted aie 
often future ns respects the actual application, 
and a lender can rarely bavo, unless bo enters 
ou the management, the means (f controlling 
and rightly directing the actual application. 
Their Lordships do not think that a bona fide 
creditor should suffer when be ban acted honestly 
and with due caution, hut is himself deceived, 
(p. 421). 

This decision was followed in the case 
of a sale by a Hindu widow in the case 
of Pain Go pal Ghose \. Bulled eh Pose (5), 
where it was bold by the High Court of 
Calcutta that 

where there is no doubt as to the necessity for 
a sale by a Hindu widow and tho vtndee pays a 
fuir price for the property sold, and acts through¬ 
out bora fide, the mere fact of only two-thirds of 
the purchase money having been paid to creditors 
would not invalidate his conveyance, lie not 
being bound to see to the application of his 
money. 

A similar decision was pronounced by 
(ho same Court, Pal an Lnchmerdhur 

(4) [I860} 6 M, I. A. 898=18 W. R. 81 = 2 
Suther 29=1 8ur. 662 (P. C.). 

(6) (1801) W.R. 885. 
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Singh v. Ekbal Ali (6), where it was laid U om her husband for exactly the sum due to the 
down that : creditor. 


the rule that ouly so much of tho property 
should be sold as will meet the necessity does 
n >t apply to cases whors the excess is small, or 
whorotho money really required cannot other¬ 
wise bo raised. 

The case was a strong illustration of 
the principle laid down by Lord Justico 
Knight Bruce, because there was an 
admitted surplus of about Rs. 14.000 as 
to the mode of application of which thoro 
wa-5 no very distinct evidence, tho total 
salo price having been Rs Go,000. Never¬ 
theless, tho learned Judge, who delivered 
tho opinion of tho High Court, made this 
observation : 

l/ockiug at tho transaction as a whole wo con- 
si'L-r it to bo one in which it is proved that tho 
purchaser acted with reasonable and sufficient 
caro and caution and in which a sufficient neces¬ 
sity did exist. We. therefore, declare tho sale 
f > he good and valid against the plaintiff. 


This ca^e was 
the same Court, 
Uha Kv.n wiin (7), 
of an cstato by 


followed by another in 
Lola Chatranarayan v. 
where a sale of a jiortion 
a widow for Rs. 095 to 


lay oli a debt of her father-in-law of 
Jv^. toU was not invalidated by tho moro 
fact that she sold it, for more than tho 


amount of tho debt when tho purposo for 
which the sale was made, namely, tho 

payment of tho ancestral debt, was nuito 
legal. 


Similarly in Kainikha prasad Hoy v. Sri- 
v:alt Jagndamla Jjasi (8), Mr. Justice 
Markby expressed tho.opinion thus para¬ 
phrased in the head-note, that: 

In purchasing frcni u Hindu widi w the pur- 
••hnser i« net hound to look to tho appropriation 
<>f the money, nor is he affected by the fact that 
the alienation was inado for a larger sum than 
tho necessity of tho case required. 

Reference may also ho made to tho easo 
of }'rJamin Hoy v. Jlayalanaml JJanerjec 
(9), in which tho Calcutta High Court 
held that: 


Where a Hindu widow bona fido executed a 
porniAneTit learn) upon taking a Kola mi of Rs. 12. r > 
in older to pay off a debt < f bor hunhand amoun¬ 
ting to Rs. 10(), this wjih not a ciimo in which tho 
roversioners should he allowed to recover posach- 
fiun upon payment of tho amount actually 
needed to pay off the loan. 

In tho cou i'ho of Ihoir judgment tho 

learned Judges made this observation : 

It, would manifestly be impossible, and possibly 
prejudicial to the in to rent of lbo oMnto if tlm 
widow wore to bo held to bo bound in evory in* 
stance to sell property for payment ot a debt duo 


(0) f l«t>7) H W. R. 75. 

(7) [1MJH] 1 It. L. R. 201. 

(«) 11 M70j ft II. L. It. 508. 

(U) (1909] 14 C. W. N. fcl)5=fl I. C. 207. 


Mote important than any of these is 
tho decision of this Board in an appeal 
from Madras, Thirumalaiappa Mudaliar 
v. iS aivar Tcvan (10). In that case the 
widow of a separated Mitakshara Hindu 
sold property belonging to her husband's 
estate in her possession as limited owner 
for Rs. 5,300 in order to pay off Rg. 4,588 
duo on two mortgages executed by her 
husband. The balance of Rs. 712 was 
appropriated by tho widow to a purpose 
which did not constitute a legal necessity, 
but it was hold that tho salo was not in- 
\alid on this account, as the purchasers 
w r eio not hound to seo how tho widow 
applied tho purchase money. 

AH those decisions are, in their Lord- 
ships opinion, entirely inconsistent with 
tho judgment appealed from, and with 
tho Allahabad cases on which it was 
based. They are oqually inconsistent 
w ilh tho decision in a recent case from 
tho same provinco, Dwarka Hum v. Jhnlai 
Pande (11), and especially with tho 
ground of judgment therein onunciated in 
the following absolute terms: 

If any part of tho consideration was invalid 
and not binding on tho plaintiff, tho plaintiff 
would bo entitled to have tho sale set nside, but 
if a portion of tho consideration was good and 
binding on the piaintiff ho would be entitled to 
relmhurso it to tho defendant. Tho form of tho 
decree in a case cf this Kind should, thorefore, bo 
a decree for possession in favour of tho plaintiff 
subject to his paying to tho purchaser so much 
of tho consideration as w*as required for tho neces¬ 
sities of the family. 

In a still moro rocont caso from tho 
samo Provinco, Uaulat v. San hath a Pra¬ 
sad (12) tho Judgos of tho High Court 
appear to have rovortod to tho prinoiplos 
upon which tho judgment now undor 

roviow is based, holding that : 

the criterion for deciding whether tho sale 
should bo uphold or set asido is whethor tho 
]K»rtion which was not taken for legal necessity 
was such a small portion of tho wholo considera¬ 
tion that it might reasonably bo loft out of 
account. 

As fho sum in question was only Rs. 

105 out of a total consideration of 
Ks. 2,112-12-6, tho Court uphold tho .salo 
transaction, hut diroctod tho dofondauts 
to repay lo tho plaintiff tho sum of 
Rs. 105 which was found not to ho cov¬ 
ered by legal nocossity. It is to ho re¬ 
marked that, this is tho only caso of thoso 
ehocl t o thoir Lordshi ps in which aa 

(10) A. I. It. 1922 P. 0. .107. 

(11) A. I. R. 1923 All. 218=45 All. 429. 

(12) A. I. R. 1929 All. 824=47 All. 855. 
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order for repayment of a small sum was 
made although the sale itself was sus¬ 
tained, and is entirely opposed to the 
whole current of authority. It was not 
done in the recent case decided by this 
Board, Masid-Gllah v. Lila, Damodar 
Prasad (13) There a sum of Rs. 2,000 
out of a total consideration of Rs. 18,400, 
was not shown to have been applied in 
the discharge of ancestral debts ; but, on 
tbc other hand, there was no ovidenco 
that it was used for immoral or unautho¬ 
rized purposes. In sotting aside tho judg¬ 
ment of tho nigh Court and dismissing 
the plaintiffs’ suit their Lordships made 
no condition as to the repayment of this 
balance of Rs. 2,000. It would rather 
appear that in any case where the sale 
has been held to bo justified, but there is 
no evidence as to the application of a 
imrtion of tho consideration, a prosump¬ 
tion arises that it has been expended for 
proper purposes and for the benefit of 
of the family. This is in line with the 
sories of decisions already referred to, in 
which it was held that, where tho pur¬ 
chaser acts in good faith and after duo 
enquiry, and is able to show that tho 
sale itself was justified by legal necessity 
he is under no obligation to enquire into 
the application of any surplus and is, 
therefore, not bound to make repayment 
of such surplus to tho members of tho 
family challenging the sale. 

Applying tho principles laid down in 
the above series of cases by this Board, 
and consistently' followed in other Courts 
in India, except in Allahabad, their Lord- 
ships have reached the conclusion that 
tho judgment of the High Court cannot 
bo sustained. On tho facts found by tho 
District Judge it must be taken that the 
sale challenged was mado after duo 
enquiry as to tho legal necessity by tho 
vendee ; ‘that such necessity has boon 
proved by him to the extent of Ks. 3.000 
out of a total price of Rs. 3,500 ; that tho 
sale v/as for an adequate consideration , 
and that tho mere fact that, after a long 
interval of time, tho appellants have 
not boon able to establish bow the sur¬ 
plus of Rs.500 was applied is not a sulli- 
ciont ground in law for setting asido the 
t-alo. '] hey will, therefore, humbly advise 
Uis Majesty that tho judgment and 
docroo of the High Court should bo sot 
asido, and tho plaintiffs' suit dismissed 


(18) A. 1. R. 19211 1\ c. 105 = 18 Afl. 518. 


with C03ts in all the Courts, including 
the costs of tho pie ent Appeal. 

Appeal allowed. 

Solicitors for Appellants— lly. S. L. 
Polak. 

Solicitors for Respondents — Douglas, 
Grant and Dold. 
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(On appeal from A. I. R. 1925 Cal. 401.) 

29th October 1926 

Lord Phillimore, Lord Simia, 

Mr. Ameer Ali aed Lord 
Salvesen 

Lalit Mohan Pal Roy —Appellant. 

v. 

Srimati Dayamoyi Roy Chowdlur 
rani (since deceased)—Respondent. 

# Hindu Late—Limited owner—Decree aginst, 
bindti her and not the estate unless sped fic inten¬ 
tion appears to that c ffex.1. 

Where a creditor files a suit ngaiDst a limited 
owner (e. g. daughter) as such and not against 
tho estate of the last male holder and a decree is 
passed personally agaii st the limited owner, the 
decree and tho auction sale of property following 
thereon does not bind the reversioner, although 
the foundation of the decree bo a liability which 
might bind the reversion : A. I. R. 1925 Cal. 
•101, affirmed. 

L. DeGruylhcr and IF. Wallach —for 
Appellant. 

S. C. Chaudhuri —for Respondent. 
Facts fully appear in A I. R. 1925 
Calcutta 401. 

Lord Phillimore .—T heir Lordsh i ps 
are of opinion that the judgment of tho 
High Couit i9 right for tho reasons given 
by that Court and especially for the rea¬ 
sons at line 25 on ] age 4 of the second 
part of the record where their Lordships 
say : 

It is possible that although no c hargo was 
created, tho original debt having been for lawful 
purposes, tliu creditor might have recovered his 
debt from the estate left by Bharat, if ho had 
chosen to do so. But in order to make the estate 
liable lie ought to have framed his suit in a pro¬ 
per manner. What ho asked for wus simply to 
have a personal decree against Monomohini and 
the guardian who was made tho second defeu- 
dant. 1 ho Court passed a decree against tho 
minor alone. It does not appear anywhere that 
tho minor was made a party to the suit as repre¬ 
senting her father’s estate. 

Thoir Lordships will only add to this 
that, thoy have been very much Btruck 
by tho different framing of tho two suits, 
tho suit against tho father's estato in 
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which the original debt was created, and 
die suit against Monomohini and her 
guardian. 

Their Lordships will therefore humbly 
advise His Majesty that this appeal 
should bo dismissed with costs. 


Appeal dismissed. 

Solicitors for Appellant— W. W. Box 
>v Co. 

Solicitors for Respondent— S L Wil¬ 
son & Co. 
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(From Madras : A. T. B. 1923 
Mad. 282 F. B.) 

13th December 1926 

Loros Sinha, Blanesburgh and 
Salve.sen and Sir John Wallis 

T. V. Kalyanttsundaram n- 

pellant. ‘ 1 

V. 

Karuppz Mooppanar aud others -Res- 
pondenfcs. 

Privy Council Appeal No. 141 of 1924. 

# ❖ Transfer of Properly Act, S. 123—Gift 
deed duly executed and attested but not regis¬ 
tered—Oi ft accepted by donee—Donor cannot 
t c ix) s.e. 

Where the donor of immovable property has 
handed over to the donee un instrument of gift 
duly executed and attested, and the sift has 
been accepted bv the donoe, the donor has no 
power to revoke tho gih prior to the registra- 

o?S tv n\° in !^ u T nt: A • L R - 1925 no*”- 

210 (F. D.) and 40 Mad. 204. Appr. 

[P. 44, C. 1] 

h. DcGruyliter and B. Dube —for Ap¬ 
pellant. 

G. R. Lowndes and K. V. L. Nara- 
snnham for Respondent. 

Lord Salvesen Thoso arc two con¬ 
solidated appeals from a judgmont and 
two decrees dated 13th November 1922, 
of tho High Court of Judicature at 
Madras. It is unnecessary to re-state 
tho prior procedure or judgments which 
dealt with a number of contentions in 
law, and questions of fact now either 
finally disposed of or no longor insisted 
upon. It is sufficient to say that when 
leave to appeal was granted by tho 
order of tho High Court of 19th April 
1923, it was on tho spocific ground that 
it raised tho substantial question of law, 
namely, 
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whether an adoption of a son by a Hindu 
made after tho execution and delivery of a deed 
< f gift, but heforo registration thereof, render* 
a deed void as against tho adopted son. 

This is the only ground of appeal 
w licli is set forth in the appellant’s case, 
and the respondents in their case, para- 

V 1 V 1 11 fc k Q same position. 
Although, therefore, other grounds were 

indicated in tho argument addressed to 
tho Board which might have been 
equally fatal to tho appeal, their Lord- 
ships think it right, in all the circum¬ 
stances, to deal only with that which 
was the ground of judgment of the High 
Court, and in respect of which leave to 
appeal was given. 

Iho relevant facts, which are no longer 
disputed, lio within short compass. On 
the 9th September 1891, a certain Vaithi- 
lingam Pillai executed a trust deed by 
which ho appointed trustees to 
administer a trust for charity in the 
wide sense, ineluding tho maintenance 
<>f religious services at certain temples. 

In order to provide tho necessary funds 
foi the maintenance of these services, 
and for discharging tho other duties im¬ 
posed upon tho trustees, ho sot apart 
certain immovahle properties belonging 
to him, tho incomo of which was to he 
dovotod to the purposes of tho trust. Afc 
tho date of tho deed, \aithilingam had 
no son. Tho deed, however, was oxocuted 
on tho footing that it was his immediate 
intention to adopt a son for tho porpotu- 
ation of his lineage, as although ho had 
two wives, ono of whom was living with 
him at the time, ho was still childless 
and despaired of having issue. There is 
no question now that this constituted a 
gift of immovable proporty within tho 
moaning of S. 123 of tho|Transfor of Pro¬ 
perty Act, 1882, nor is there any question 
that the trust deed, on tho day of its 
execution, was duly delivered to tho 
trustees named tlioroin. 

On lOfch Soptombor 1891, Vaithilingam, 
by a doed oxocuted on that day, adoptod 
tho appollant, tlion five years old, as his 
son. On 11th Soptembor, ho exocuted a 
deed of guardianship to tho newly adop¬ 
tod son, and on tho 12th, a partition deed 
botwoon himself and th# guardian of that 
son, tho olloct of which need not, for tho 
purposo of this judgmont, ho further 
roforrod to. On 15th Septombor, threo 
days later, tho deed of gift was registered. 

On this it was contcndod for tho appel- 


1927 


IvALYANASONDAIUM v. KARUPPA (Lord Salvesen) Privy Council 43 


lanfc that the deed of gift was nob com¬ 
plete until registration, and that, as the 
grantor had beforo registration adopted 
the appellant as his son, tho latter’s 
rights in the family property had inter¬ 
vened so as to revoke or invalidate the 
gift. The loading statutory provisions 
on which the solution of the question 
depends are Ss.1‘22 and 123 of tho Transfer 
of Property Act 1S92, and Ss. 47 and 49 
of the Indian Registration Act 3 of 1877. 
8. 122 of the Transfer of Property Act is 
as follows : 

Gilt id the transfer of certain existing move- 
able or immovable property made voluntarily 
and without consideration by one person called 
the donor to auother called tho douee and 
accepted by or on behalf of tho donee. Suoh 
acceptance must be made during the lifetime of 
the donor and while ho is still capable of giving. 
If the donee dies beforo acceptance tho gift is void. 

Section I 23 is in those terms : 

For tho purpose of making a gift of immo¬ 
vable property tho transfer must bo oflootod by 
a registered instrument signed by or on behalf 
of tho donor, and attested by at least two wit¬ 
nesses. 

Tho controversy in the numerous cases 
in the Courts of India which have dealt 
with this point has always centred round 

the words in this soction : 

Tho transfer must be effected by a registered 
instrument, 

and it has been forcibly argued that, 
until registration, there is no complete 
gift, and that if the donor dios or revokes 
or becomes incapable of making tho gift 
before registration, it cannot take effect. 
On the other‘hand' attention must he 
directed to 8. 47 of tho Indian Registra¬ 
tion Act of 1877, which is in these 
terms : 

A registered document shall operate from 
the time from which it would have commenced 
to operate if no registration thereof had been 
required or made, and not from tho time of its 
registration. 

The learned Chief Justice in the Court 
below, after referring to the above sec¬ 
tions, said : 

The effect of thoso sections in my judgment is 
that if a title is complete except for registration, 
no subsequent alienation or dealing with tho 
property by tho vendor or donor as the case may 
be can defeat tho title which on registration 
becomes an absolute title dating from the data 
of tho execution of the document. 

The other two Judges concurred in this 
view, making special reference to tho 
case of Venkati Hama Iieddi v. Pillali 
iiama lltuldi (1), which, being a decision 

(1) [ 1017J 40 Mad. 204~!1 M. L. J. 690=4 L. 
W. lG5=f)S 1. C. 707=(1917) M. W. N. 
112 . 


of tho Full Bench, was binding upon 
them. In that caso tho donor died on 
the day following tho execution of the 
deed of gift, and tho deed was not pre¬ 
sented for registration until a period of 
six months had elapsed from tho date of 
his death ; facts which, as it appears to 
their Lordships, were certainly not loss 
cogont in favour of incompleteness than 
are those in tho present caso ; and them 
the District Judge held that the gift 
deed, not having been registered hv tho 
donor during her lifetime, was void, and 
that the post-mortem registration was of 
no offect. This judgment was, however, 
reversed on appeal by tho unanimous 
decision of tho Full Bench. There was 
no ox press finding of fact, so far as ap¬ 
pears from the report, that the deed of 
gift had been delivered to and accepted 
by the donee prior to the death of tho 
donor, although, perhaps, this may he 
implied from tho circumstances. In the 
present cases fortunately, there is no 
room for doubt on this point, because the 
learned Judges of tho High Court remitted 
this question of fact to the Subordinate 
Judge and he reported that the deed had 
boon delivered over, on the day of its 
execution, to one of the trustees appointed 
under it on behalf of himself and the 
other trustee. The decision of the Full 
Bench in 40 Madras is thus summarized 
in the head-note : 

There is nothing in S. 123 of the Transfer of 
. Property Aot which requires the donor to have 
the doed registered. All that is required is that 
he should have executed the deed. Once such 
an instrument is duly executed the Registration 
Act allows it to be registered eveu though the 
donor may not agree to its registration, aud 
upon registration the gift takes effect from the 
date of execution. 

Their Lordships think that this state¬ 
ment of tho law needs qualification by 
reference to 8. 122 of the Transfor of 
Property Act, and is only correct upon 
the footing that tin gift had been ac¬ 
cepted by or on behalf of the donee 'dur¬ 
ing the lifetime of tho donor. A deed of 
gift executed in accordance with tho 
terms of S. 123 of immovable property 
hut never communicated to tho intended 
donee, and remaining in the possession of 
the grantor' undelivered, would, in their 
Lordships' opinion, not come within the 
ruling of tho Full Bench in the ca=o in 
question. 

Tho ODly other caso to which it is 
necessary to refer is a Full Bench deei- 
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sion of (ho High Court of Bombay in 
>921, namely Atmaram Sakha ram 
Kalkijc v . Vaman Janardhan Kashelikar 
-)• The ciietiinstances in that caso wore 
vo! y much tho same as in the present, 
and the decision is thus correctly ex¬ 
pressed in tho head-nofe : 

| Whore donor °f immovable property lias 
landed over to the donee an instrument oi gift 
duly executed and attested, and the gift has 
tKOu accept d by the douce, the donor has no 
power to revoke the gift prior to the registration 
of the instrument. 
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the Judges of the High Court of Madras, 
in allowing leave to the appellant in the 
present case to proceed with his appeal, 
de-ned to elicit an authoritativo opinion 
as to the soundness of the two latest 
decisions in tho Madras Courts, and their 
Lordships think it desirable that a point 
which has occasioned so much contro¬ 
versy in the past should ho sottled by a 
decision, which will apply to tho whole 
of India. 


T.his case was very fully argued and 
• he argument on behalf of the appellant 
in the |iresent appeal could not he hotter 
s f af. d I ban it was in the dissenting judg¬ 
ments of Shah, Acting, C. J. and Mu 11a, 

’ • > ailf > those arguments wore all brought 
very forcibly under their Lordships' 
notice, and supplemented by the learnod 
co’-nsel for the appellant. Their Lord- 
.ships, however, cannot accept them, 
i buy are unable to see how the provision 
of 8. 12! of the Transfer of Property \ct 
can ho reconciled with 8. 17 of tho Regis- 
tra‘ion Aet, oxcopt upon (ho view that, 
while registration is a necessary solem¬ 
nity m order to tho enforcement of a gift 
ot immovable property, it floes not sns- 
pend the gift until registration actiuylly 
takos place. When the instrument of 
gift, has been handed by the donor to the 

donee and accepted by him, tho formor 
has done ovorything in his power to 

complete tho donation and to make it 
effective. Registration does not depend 
upon his consent, hut is f ho act, of an 
otlicer appointed by law for tho purpose, 
who, if tho deod is oxecutod by or on 
hohali of the donor and is attested by at 
least two witnesses, must rogistor it if it 
• a presented by a poison having tho nocos- 
sary interest within tho proscribed 
period. Neither death, nor tho ox press 
revocation by the donor, is a ground for 
refusing registration, if tho other condi- 
, lons aro complied with. Thoir Lordships 
accordingly find thcinsolvos in coinploto 
agi cement with tho judgment of tho Full 
Bouch of tho Bombay High Court in tho 
caso cite !. As this tlecision, anti tlio 
similar decision of tho Full Bench of tho 
Madras Court, had settled t he law for 
these Presidencies, it is unnecessary to 
rofor to tho various conflicting decisions 
of inferior tribunals which wore over¬ 
ruled. Thoir Lordships apprehend that 
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J hoii 1 Lordships will accordingly 
humbly advise His Majesty that tho judg¬ 
ment and decrees of tho nigh Court 
should ho affirmed, and that this appeal 
should bo dismissed. The appellant must 
pay the costs. 

Appeal dismissed. 

Solicitor for Appellant— H.S.L. Polak 
Solicitors for Respondents — Douglas 
Grant and Dold. 
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14th December 1926 

Lords Phillimork, Sinha, 
Blanesburgh and Sal\ esen and Sir 

John Wallis 

V. M. Abdul Rahman —Appellant. 

v. 

Kmg - Km peror -—Opposi fo Party. 

Privy Council Appeal No. .38 of 1926. 

K* (a) J'ractice (Criminal)—Privy Cminctl — 

Appeal to, is restricted to vert/ special grounds, 

Thu Roan I only recommends His Majesty to 
exercise his jurisdiction in appeals in criminal 
cases upon certain very restricted grounds. 

[I\ 4fh C. 1JJ 

& (//) Criminal trial—Serious defect In con- j 

ducting trial cannot it cured by consent of ac¬ 
cused's advocate. 

No serious defect in the modo ot conducting a 
criminal trial can bo justified or cured by the 
consent of the advocate of the accused. 

[J\ 17. C. 1) 

# # (o) Criminal J\ C\, S. 3 GO—Object of [ 

reading over is to ol>taln accurate record from the 
witness a fid not to enable accused to suggest cor¬ 
rections. 

Tho object of reading over the deposition is to 
obtain an accurate record from tho witness of 
wliat he really means to say, and to give him an • 

opportunity of correcting the words which the 
Magistrate or bis clerk baa taken down. It is 
not to euablo the accused or his advocate to sug¬ 
gest corrections. (!*• 47, C. ‘i] 
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Sjc Id) Criminal P. C., S. 350— Accused not 
knowing Court’s or witness’ language — Deposition 
after it is rea l over to witness need not be In'er- 
preted to the accused. 

Where the aesusad does not understand either 
the language of tin Court or of the witnosa, there 
is no provision for the deposition of a witness 
being interpreted to the accused after it has bean 
read over and interpreted to the witness. 

[P. 47. C. 2] 

(e) Criminal P. C., S. 3G0— Provision as to 
reading over should be complied with except 
where it will be absurd. 

It is dangerous in caso3 of criminal law to ac- 
copt equivalents, and except in cases where read¬ 
ing over to the witness would be absurd, as, for 
example, with a stone deaf parson, the provision 
should be complied with : 3t> Cal. 935, Appr. 

[P. 43, C. 1,2] 

(/) Criminal P. C., S. 537 “ Unless such 
error” qualifies all letters. 

The passage beginning “ unless such error" 
does not qualify (d) only, but also the other 
lettors of the alphabet. [P. 43, C. 2] 

* ❖ lg) Criminal P. C., Ss. 533 and 537— 
Mere non-compliance with S. 3G0 is not enough to 
quash conviction—Criminal P. C., S. 3G0. 

A more onission or irregularity to comply with 
S. 3G0 unaeoompanied by any probable suggestion 
of any failure of justice having been thereby 
occasioned, is not enough to warrant the quash¬ 
ing of a conviction. [P. 49, C. 2j 

John Simon and Walter Framplon —• 
for Appellant. 

A A/. Dunne and Kewoorthy Droion — 
for fcho Crown. 

Lord Pnillimore. —This appeal which 
is presented by special loive, arises in 
the following circumstances : One Mani 
lyor, presented an insolvency petition in 
the High Court of Rangoon against the 
lirra of D. K. Cassim & Sons, alleging 
that the firm ha I allowed tho attach¬ 
ment of certain immovable properties 
to remain undischarged for over three 
weoks and had thereby committed an act 
of insolvency. 

On hearing of tho petition it appeared 
that tho orders for tho attachment had 
boon made on tho 19th and 21st Novem¬ 
ber 1923, but that tho date of execution 
was the 27th, and that within throe 
weeks of the 27th, though not within 
throe weeks of tho 19th, the attachment 
had been discharged, and, thoroforo, thoro 
wa^ no act of insolvency. 

It appeared, however, that in order to 
support tho potition, tho dates of execu¬ 
tion of tho warrants had been altered 

from tho 27th to the 20th and 21st, res¬ 
pectively. 

Lhi-; being so, tho Tudgo dismissed tho 
petition and roportod the case with a 
view to criminal proceedings, and pro¬ 


ceedings wero taken against Mani Iyer 
and against the present appellant Abdul 
Rahman, who was alloged to have abet- 
tod the forgery in order to injure or ruin 
trade rivals. 

After some mistaken stops, tho matter 
finally came before the District Magis¬ 
trate at Rangoon, ide, after taking evi¬ 
dence, formulated two charges against 
etch of the accused. The first was to 
the effect that each of them aetiug 
jointly with tho other, 'instigated some 
person unknown to forge false dates and 
serial numbers on the warrants ; and tho 
socond was that they attempted to pro¬ 
cure the head process server to alter the 
dates on the register so as to make them 
correspond with tho forged dates on the 
warrant. 

Upon theso two charges the District 
Magistrate convictod both- the accused : 
and upon tho first charge bo passed sen¬ 
tence on each of two years rigorous im¬ 
prisonment. In respect of the second 
charge ho passed no sentence. 

Both the accused appealed from these 
convictions and sentences to the High 
Court which affirmed the convictions, but 
reduced the sentences to rigorous impri¬ 
sonment for nine months. Erom this con¬ 
viction and sentence Abdul Rahman has 
now obtainod special leave to appeal to 
His Majosty in Council. 

Ouo objection which is taken on be¬ 
half of tho appellant can he disposed of 
shortly. It takes tho form of an attack 
upon the conviction on the socond charge, 
it being urged by counsel that though no 
sentence was passod in respect of this 
conviction, the .Judges may have taken it 
into account in estimating tho quantum 
of sentence to be passed on the first con¬ 
viction. 

Inasmuch as tho sontonce passed in 
respect of the first conviction was one 
which the conviction by itself would 
warrant, their Lordships desire them 
solves to ho understood as not expressing 
any opinion as to the propriety of such 
a point being taken on an appeal to this 
Board. It is now well established that 
this Board only recommends His Majesty 
to exercise his jurisdiction in appeals in 
criminal casos upon certain very res¬ 
tricted grounds. But with this reserva¬ 
tion their Lordships will deal with tho 
point as it has been raised, and they are 
of opinion that it is not a good one. 
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It arises upon Sections 100 and 191 of 
tho Code of Criminal Procedure, which 

\ rovido as follows : 

' 100.—(1) Except as hereinafter provided, any 
Presidency Magistrate, District Magistrate or 
Su't*-divisional Magistrate, and any other Magis¬ 
trate specially empowered in this behalf, may 
take cognizance of any offence : 

(a) upon receiving a complaint of facts which 
constitute such offence ; 

lb) upon a report in writing of such facts 
made by any police officer ; * 

ft ) upon information received from anv person 
r, t-her than a police-officer, or upon his own 
knowledge or suspicion, that such offence has 

becu committed. 

l f tl. \\ hen a Magistrate takes cognizince of an 
offence under sub-section (1), Clause (c), of the 
pn ceding section, the accused shall, befole any 
evidence is tiiken. I>e informed that he is entitled 
to have the case tried by another Court, and if 
the accused, or any of tlie accused, if there be 
more than one. objects to being tried bv such 
Magistrate, the case shall, instead of being tried 
bv su'-h Magistrate, be committed to the Court 
<’f Session c r transferred to another Magistrate. 

The complaint is that tho Magistrate 
did not inform tho accused that ho was 
entitled to have the case tried by another 
Court, and for this purpose reliance is 
placed upon the case of Emperor v. Chcdi 
(1 ). where a Magistrate, when trying the 
owners of certain licensed premises on a 
charge of refusing to admit tho police, 
acquitted the employers and forthwith 
proceeded to try and convict tho servant 
without giving him an opportunity of 
electing to he tried by another Magistrate. 

But in that case tho Magistrate was 
proceeding under Clause C, whereas in 
this case ho was proceeding under Clause 
A. It was not a case in which while 
trying one person, tho Magistrate finds 
occasion to formulate a charge against 
someone else, bub a case in which ho was 
taking cognizance of an olTonco after 
receiving a complaint of the facts which 
constituted the offence, lie formulated 
this Kocond charge as ho formulated tho 
lirst in consequence of tho one complaint. 

In this connexion Heine v. Emperor 
(2) is not without importance. 

The second point and tho one mainly 
relied upon on hehalf of tho accused can 
ho best stated in his favour by sotting 
out tho material parts of an affidavit 
sworn on his bohalf by his clerk Naraynn 
which was produced to tho Court of 
appeal. Ho doposos that ho was pros- 
onb on all tho dates on which witnesses 

(1) [ID05J ‘JH All. 212= (1-JU5) A. W. N. 286=2 

A. L. J. 715' 

(2) A. I. R- 1925 P- C. 130=0 Lab. 220. 


wore examined before tho District Magis¬ 
trate. Rangoon, 

that the procedure adopted by the Magistrate 
in the said trial in relation to tho reading over 
of the depositions to the witnesses, who did not 
know English, was to hand over the depositions 
. to the Interpreter, who read over and interpreted 
the same to the witnesses, and that while such 
reading over and interpretation was going on, 
the learned District Magistrate went on record¬ 
ing the depositions of other witnesses; 

that in tho case of English-speaking witnesses 
who gave their depositions in English, their 
depositions were handed over to them to read 
and the said witnesses read the depositions to 
themselves silently ; 

that in the case of some witnesses, who were 
examined in Burmese and could read English, 
namely, Po Shin, Head Clerk, Ba Kyaw, the 
Copyist, and Shwc Iltun, the Process-server, the 
depositions were handed to thorn and they read 
their depositions to themselves silontlv ; 

that in none of those instance, where tho wit¬ 
nesses roid over their depositions to themselves 
silently, the depositions as recorded were read 
over and explained to the accused ; 

that even in the case of Burmese depositions, 
the statement of witnesses were in no time road 
over and explained to the accused, 
and 

that his master does not know Burmese. 

Tho procedure is regulated by tho 
following sections of tho Code of Criminal 
Procedure. 

Section 300.—(1) As the evidence of each wit¬ 
ness taken under S. 350 or S. 357 is completed it 
shall ho read over to him in the presence of the 
accused if in attendance, or of his pleader if ho 
appears by pleader, and shall, if necessary, bo 
corrected. 

(2) If the witness denies tho correctness of any 
part of the evidence when the frame is read over 
to linn the Magistrate or Sessions Judge may, 
instead of correcting the evidence, make a memo¬ 
randum thereon of the objection made to it by 
tho witness and shall add such remarks as ho 
thinks necessary. 

(3) If the evidence is taken down in a language 
diHeront from that in which it has been given, 
and the witness does not understand the lan¬ 
guage in which it has boon taken down, the 
evidence so taken down shall be interpreted *in 
the language in which it was given or in a 
language which he understands. 

Section 361.—(i) Whenever any evidence 
given in a language not understood by the ac¬ 
cused, and ho is present in person, it shall be 
interpreted to him in opou Court in a language 
understood by him. 

(2) If he appears by pleader, and the evidence 
is given in a language other than the language of 
tho Court and not nndorotood by tho pleader, it 
shall bo interpreted to such pleader m that 
language. 

Tho point having been raised hy tho | 
ailidavit and tho additional grounds oj j 
appeal on hohalf of tho accused, tho High 
Court required a report from tho District 
Magistrate, and it appeared that the 
course taken was adopted in order to save 
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timo and to meet tho wishes of the 
counsel for the accused. 

Their Lordships have thought it right 
that this should he stated in exoneration 
of the District Magistrate, and hocauso 
in applying S. 537 of the existing Code of 
Criminal Procedure, the Court is directed 
to have regard to tho question whether 
the objection could and should have been 
raised at an earlier stage in the proceed* 
|ings, but they wish it to be understood 
that no serious defect in tho mode of 
conducting a criminal trial can bo justi¬ 
fied or cured by the consent of the ad¬ 
vocate of tho accused. 

Now with regard to tho objections 
taken in this affidavit, they aro two: tho 
first being that the depositions were read 
over while other stages of tho case wore 
proceeding, so that tho accused and his 
advocate could not attend to the reading 
over, being occupied with listening to tho 
further ovidonco that was being given, 
and indeod, that they wore not so loudly 
road that the accused or his advocato 
could hear them, and tho second objection 
being that in some cases tho depositions 
wore not read out to the witnesses at all, 

they being loft to read them to them¬ 
selves. 

What is more remarkable about this 
affidavit than its averments aro its 
omissions. • 

It does not avor, and as has been 
shown it could not aver, that any objec¬ 
tion was taken by the accused or his 
advocato to the course pursued. It does 
not aver that tho accused suffered any 
prejudice or that there was any correc¬ 
tion of tho evidence which any witness 
would havo made, or which tho accused 
or liifr advocato might with propriety 
have suggested, if all the depositions had 
been read out loud to tho witnesses and 

to the accused and, whore necessary 
translated. 


It does not suggest that thore was 
actual or possible failure of justice 
reason of tho course pursued, and 
being the case, it would be contrary 
the rule according to which this Be 
proceeds, if their Lordships wore 
entertain this appeal. 

It has indeed, been submitted 

counsol that inasmuch as special leav 

appea has been granted, tho ordir 

r ules limiting tho exorcise of this jr 

dlotion coasod to apply. But this is 
60 # 


Tho case of Arnold v. limy-Emperor (3) 
was a case where special leave had been 
given and where, notwithstanding such 
leave, their Lordships adopted and re¬ 
peated tho language of Lord Watson in 

Dillcl's case (4) which was as follows 

Tho rule has been repeatedly laid down, and 
has been invariably followed, that Her Majesty 
will not review or interfere with the courts of 
criminal proceedings, unless it is shown that by 
a disregard of the forms of legal process, or by 
sonic violation of the principles of natural 
justice, or otherwise, substantial and grave in¬ 
justice has boeu done. 

Those considerations really dispose of 
the appeal. Inasmuch, however, as ques¬ 
tions havo been raised as to the propriety 
of tho course pursued at tho trial, the 
duty of Indian Courts of appeal in crimi¬ 
nal matters and the effect of Ss. 535 and 
o i< of tho Code Criminal Procedure 
upon which there has been some differ¬ 
ence of opinion in India, their Lordships 
think it desirable for tho guidance of the 
Courts that they should pronounce their 
opinion upon these points. 

With regard to one objection made on 
behalf of tho accused, a careful study of 
the sections will show that tho object of 
reading over tho deposition is to obtain 
an accurate record from tho witness of 
what ho really means to say, and to give 
him an opportunity of correcting the 
words which the Magistrate or his clerk 
has taken down. It is not to enable the 
accused or his advocate to suggest cor¬ 
rections. 


The distinction between S. 3G0 and 
S. 361 is very marked. Undor the latter 
section, if evidence is given in a language 
not understood by the accused or his 
pleader, it is to he interpreted into their 
language, while undor the former section 
when it is read over, it is to bo inter¬ 
preted to tho witness in his own language; 
hut there is no provision for its bein'* 
interpreted to tho accused. Thus, if the 
depositions arc taken down in English, and 

tho language of the accused is Hindi * and 

the languago of a witness is Burmese (as in 
the present case) the depositions will 
havo to ho taken by gotting tho witness’ 
answers in Burmese, having them inter¬ 
preted to the Court, so that they umv ho 
taken down in English, and further in¬ 
terpreted to tho accused, so that ho may 
understand them, in Hindi. When . 


(3) 

( 1 ) 
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however, the deposition comes to bo read 
over, as it will be in English, it will bo 
interpreted to the witness in Burmese, 
but not to the accused in Hindi ; and 
if the accused knew neither English nor 
Burtnoso, ho will ho none the wiser. 

No doubt the ovidonce has to be read 
over in tho presence of the accused or of 
his pleader, no is entitled to bo sure 
that it has been read over, and that the 


witness has had an opportunity of correct¬ 
ing tho written word. But he is not 
necessarily entitled to the opportunity of 
suggesting corrections. Thoir Lordships 
are of opinion that upon tho strict con¬ 
struction of tho sections of tho C >do there 
was no violation of their provisions in tho 
course taken with rospect to those wit¬ 
nesses whoso depositions were read over 
to them n; already described. 

At the same time, their Lordships can¬ 
not hut see that it would ho a better 
course if depositions other than more 
formal ones were read over so that tho 
accused or his pleader could hear thorn 
and give their undivided attention to 
them. Caro would, <>f courso, have to ho 
taken that no suggestion should ho con¬ 
veyed to a witness in tho form of a 
correction which would make him alter 
his ovidonce, hut there mi 'lit ho obvi ui; 
slips to which, under proper safeguard, 
attention mi lit ho called by tho accused 
or his pleader. Si ill it should ho remem¬ 
bered that the primary object is to fix 
tho witness and t > onablo him to protect 
himself against any inaccuracy in tho 
words taken down fr an his lips. 


Tho second objecliop is morn serious. 
S. 360 says that tho dopositi >n is to bo 
read over to the witness. This provision 
is not complied with in terms by giving 
tho witness an opportunity of reading it 
over to himself. Ho may do so in a 
alovonly and imperfect manner. IIo may 
not easily decipher tho handwriting. 
Ho may not feol tho responsibility in tho 
same way that ho would if it wore read 
over to him. No doubt thorn are cases in 
which it would ho moro likely that ac¬ 
curacy would ho obtained if the witness 
read over tho deposition to himself, as for 
instance, if tho pronunciation of tho 
Magistrate or of tho interpreter, in a 
language not his own, was difficult to 
follow, or if a witness was partially deaf. 
But it is dang-'rotis in cases of criminal 
law to accept equivalents, and oxcopt in 
cases whoro reading ovor to tho witness 


would bo absurd, as for example, with aj 
stone deaf person tho provision should b3 
complied with. The course adopted in* 
this caso seems to be that which was 
condemned in tho case of Jyotish Chandra, 
Mulcerjec v. Emperor (5). 

Then arises tho further question whe¬ 
ther non-compliance in this respect should 
vitiate a trial, and in this connexion thoir 
Lordships have to?considor the provisions 
of Ss. 5*35 and 537 of tho'Codo of Crimi* 

nal Procedure, which are as follows:— 

535.—(1) No finding or sentence pronounced or 
passed shall be deemed invalid merely on tho 
ground that no charge was framed, unless, in 
the opinion of the Court of appeal or revision, a 
failure of justice has in fact been occasioned 
thereby. 

(2) If the Court of appeal or revision thinks that 
a failure of justice has been occasioned by an 
omission to frame a charge, it shall order that a 
charge be framed, and that the trial bo recom¬ 
menced from the point immediately after the 
framing of tho charge. 

537. Subject to the provisions hereinbefore 
contained, no finding, sentence or order passed 
by a Court of competent jurisdiction shall bo 
reversed or altered under Chapter 27 or on 
appeal cr revision on account 

(;») of any error, omission or irregularity in the 
complaint, summons, warrant, charge, proclama¬ 
tion, order, judgment or other proceedings before 
or during trial, or in any inquiry or other pro¬ 
ceedings under this Code ; or 

(c) of tho omission to revise any list of jurors 
or assessors in accordance wiih S. 324 ; or 

( I) « f any misdirection in any charge to a jury 
unless such error, omission, irregularity, 
or misdirection has, in fact, occasioned a failure 
of justice. 

Kjplanatlon ;—In determining whothor any 
error, omission or irregularity in any proceeding 
under this Code has occasioned a failure cf 
justice, tho Court shall have regard to tho fact 
whether tho objection could and should have 
been raised at an earlier stago in tho proceedings# 

Tho passago hoginning “unless snch 
error" docs not qualify (d) only but also 
tho other letters of tho alphabet. 

Tho legislation on this matter in of 
long standing. Thoir Lordships havo 
reforred to Ss. 426 and 439 of tho Code of 
1861; Ss. 283 and 297 of tho Code of 1872 
and 535 and 537 in tho Codos of /JS8‘J 
and 1898. 

Tho variations are not important, the 
chief thing to noto being that a rather 
trivial illustration which appeared in the 
Code of 1908 has disappeared from tho 

present Code. t . 

Thoro have boon a numbor of decisions 
in India upon thoso onabling or curing 
sootions, hut tho on l y important ono 

(5) C1909J 30 Cal. 965=4 I. C. 410=14 0. W. 

N. 82. 
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which came before this Board is the caso 
of Subramania Iyer v. Emperor (5a). 
There the trial of a man on charges of 
extortion in which 41 criminal acts ex* 
tonding over a period of two yoars were 
hronght against him in contravention of 
a section of the Code which provides 
that a man can only he tried for threo 
offences, and those committed within a 
period of 12 months, was hold had, and 
the conviction was quashed becauso the 
provisions of Soclion 537 of tho then 
Criminal Procedure Code did not cure it. 

Tho distinction between that case and 
tho present is fairly obvious. Tho pro¬ 
cedure adopted was one which the Code 
positively prohibited, and it was possiblo 
that it might have worked actual in¬ 
justice to the accused. 

The other authorities which havo been 
brought to their Lordships’ notice, are 
decisions of the High Courts in India. 
There is Chech’s caso (1) already quoted, 
on which their Lordships offer no com¬ 
ment, and several decisions in Calcutta. 
One of the carliost is tho case of Sheikh 
Baza in 1867 where it was held by a 
Full Bench of tho High Court of Calcutta 
that there had bet n an error in the 
action of tho Magistrate in sending up 
joint charges against persons who took 
part in the riot on opposite sides, hut 
that inasmuch as tho accused had had a 
fair trial notwithstanding, the convic¬ 
tion should not he set aside. 


A more apposite case is that of Jyotish 
Chandra Makerjee v. Emperor (5) decided 
in 1909 already cited. Tho error in that 
caso seems to havo boon the same as tho 
error in tho present case ; hut Jenkins, 
C. I., delivering tho judgment of the 
Court, said that they were ablo to hold 
that in the special circumstances, tho 
omission was not fatal. 


On behalt of Hie appellant rolianco 
was placed upon two later decisions of 
tho High Court of Calcutta, both in the 
>cai 1-121, and both reported in Volume 
52 of tho r. L. R. (Calcutta). 
i In tho first case, that of llira Lai 
Chose v. Emperor (G), with regard to fivo 
depositions, it did not appear positively 
that tlioy had been road over to the 
witnesses and tho matter was left as one 
of inforenco ; two others had not signed 
then depositions, and the Court held that 


(5a) (l'.ioj) 2!> fud. Gl=28 I. 

L. J. 231=8 8,ir. 1(30 (P. ’c.)."‘ 
(G) 52 Oal. 159=A. I. R. 1924 Cal 
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these irre; ularitios could not he cured. 
It will ho oh erved that the irregularity 
or omission in that ca«o was graver than 
the irregu arity in tho case now under 
appeal, be :auso in tho present ca^e all 
the witnessed signed their depositions 
as having either had them read over, or 
having read them over themselves. But 
oven so thoir Lord hips cannot accepi 
tho reasoning in that case, and they are 
of opinion that though it is regrettable 
that such an irregularity should creep 
in, and thou ;h it might ho taken into 
account with other oleinents (if such 
there wore) of objection to tho satisfac¬ 
tory character of a trial it would 
not by itself bo ground sufficient 
for qua-hing a conviction. 

If, indeed, it were shown that (ha 
omisdon did leal or oven with probability 
might have led *80100 material error in 
the depositions net being checked, tho 
caso would he otherwise. 

The second caso before the <ame Judge? 
[th it of Durcjahi v. Empc ror (7)] follows 
on tho same lines, and tho only further 
comment to Ire made upon it is that it 
was somewhat doubtful whether any 
error in fact had been committed, and 
that the learned Judges would rather 
seem to have neglected to u-o all the 
means which they might have used to 
enquire into tho correctness of the facts 
alleged in objection to the conviction. 

To sum up, in tho view which their 
Lordships take of the several sections of 
tho Code of Criminal Procedure, the bare* 
fact of such an omission or irregularity 
as occurred in the caso under appeal, 
unaccompanied by any probable sugges¬ 
tion of any failure of justice having beou 
thereby occasioned, is not enough to 
warrant tho quashing of a conviction, 
which in their Lordship?' view, may be 
supported by tho curative provisions ol 
Ss. ode and 5 (7. Thoir Lordship? will 
humbly adviso His Majesty that this ap¬ 
peal should be dismissed. 

Appeal dismissed. 
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(From PatHi) 

29th November 1926 

Lords Piullimore, Siniia, 
Blynesburgh and Salvesen 

Fad ha Kishun and others —Appellants. 

v. 

IIira Tj il Sih and olhers —Respondents* 

Privy Council Appeal No. 116 of 1921 : 
Patna Appeal No. 31 of 1923. 

(a) Contra'* Act, .S’. GO —Debtor alleging ap¬ 
propriation in a particular wag—Onus is on 
debtor. 

Where the debtor alleges aporopriation to be 
made in a pirticular way, burden is on him to 
prove the same. [P. 51, C. 2] 

(/>) I uteres'. — 'Jompmn l —Durden — Proof. 

The burle i is on th ; credit er of proving an 
agreement te piy compound iuterost.fP. 51, C. 2] 

George hvvnles and S. Ilgam —for Ap" 
pollants. 

.1. M. Dunne an 1 IJ. Dube —for Respon¬ 
dents. 

Lord Phillimore.—Tho plaintiffs and 
defendants are respectively firms of 
Indian bankors who aro close neighbours. 
They had business relations for a con¬ 
siderable period, tho business boginning 
on tho 5th Chait in tho Fasli year 1309 
and tho relations ending on tho 27th 
Katik in tho Fasli year 1321. 

The account is sometimes described as 
a natural current account, but as far as 
their Lordships have boon permitted to 
see tho papers, it was a ono-sido:! account 
of loans made from time to time by the 
plaintiff s’ firm and paymonts from timo 
to timo in whole or partial discharge of 
tho ad vancos. But tho question of 
mutuali ty is not a material one. 

Plaintiffs sued for tho balance of tho 
account with compound intof>sb at tho 
rate of 8 annas per cent, per monsoin. 
Tho defendants claimed to reduce tho 
rate of intorest hy one pio and disputod 
tho claim of compound intorest, and 
further pleaded that all tho oarlior itoms 
wero barred hy tho Indian Limitation 
Act. Tho way in which thoy put their 
tafo as to limitation was this: thoy said 
that in tho Fasli year 1321 they were 
in money difficulties, and that tho plain¬ 
tiffs refused to make them further 
advances ; that there was an intorval of 
about 16 months, and thon a now arrange¬ 
ment was como to by which the plaintiffs 


agreed to make advances provided that 
the sums advanced never exceeded 
Rs. 5,000 and provided that each advance 
was repaid before another was made; 
and tho defendants claimed to appropriate 
their payments made, since the new 
arrangement began, to the new advances. 

The plaintiffs, on tho other hand, con¬ 
tended that there was no such specific 
appropriation, an 1 that they might, as 
the creditors, appropriate the payments 
made by tho debtors to the earlier items, 
which would otherwise be statute-barred. 
Thoy deniod that there was any change 
in the mode of transacting business from 
the start to the finish or any new 
arrangement made as suggested in the 
Fasli year 1323. 

The accounts wero sent to a Commis¬ 
sioner, whoso report, except in respect of 
one item, was not questioned, and the 
matter thon came before tho Subordinate 
Judge for trial. The principal plaintiff 
and his gumasta gave evidence on the one 
sido, and tho principal defendant and his 
gumasta gave ovidonco on tho other. 
Some other witnesses were examined, but 
their ovidonco is unimportant; and, except 
tho accounts, there wore no documents 
to consider. 

Laying asido one disputed item, tho 
hooks of both parties wera in substantial 
agreement. Thoy showed a number of 
entries at various intervals; loans and 
payments in discharge vory frequently 
made, with a gap of approximately 16 
months, and thon during tho later period 
advances of round sums novor exceeding 
Rs. 5,000, always, oxcopt in one caso 
which could bo oxplainod, paid off (but 
not nocossarily in ono payment) boforo 
another advance was made, and paid off 
so speolily that simplo intorest on all 
tho alvancos during this poriod came to 
a smallor sum than Rs. 100. Defendants 
ovidonco was, as already stated, that in 
the Fasli year 1.321 thoy had got into 
financial straits, and tho plaintiffs’ firm 
rofusod to make them furthor alvancos, 
but that towards tho end of 1323 thoir 
position had improved, and thoy thon 
induced tho plaintiffs to agroo to financo 

thorn to tho oxtont of Rs. 5,000, on tho 

terms that oach advanco was specifically 
ropaid boforo anothor was malo. 

Tho plaintiffs' case was that thoy 
novor know that tho defendants woro in 
financial straits, that thoy novor rofusod 
cro lit, l^iat it did just se happen for no 
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particular reason that they knew that 
the defendants had not come for advances 
during the 16 months, but that they 
never made any stipulation as to 
' Rs. 5,000. 

The Subordinate Judge came to the 
conclusion that the defendants’ story- 
was the true one. He came to this con¬ 
clusion not so much because he thought 
the defendants’ oral evidence more trust¬ 
worthy, but because he thought that 
the circumstances of the various payments 
clearly implied that they were to he 
appropriated, and were in fact appro¬ 
priated, each distinct debt boing satisfied 
as shortly as possible after the date of 
the loan, and before a subsequent debt 
was incurred. No doubt the fact that 
the particularity with which these 
repayments wore made is not only 
remarkable in itself, but in strong con¬ 
trast with the accounts in the previous 
years. In his view, it was unnecessary 
to decido whether there was a previous 
agreement. lie thought that the cir¬ 
cumstances indicated that each time the 
defendants made a payment, they appro¬ 
priated it to discharge a particular 
advance. Accordingly, ho mado a docreo 
for Rs. 52-12-8, boing simple interest on 
tho several advances in the later period. 

From this view, the High Court 
dilTerod. Tho learned Judgos thought 
that there had indeed been a fresh 
agreement made in tho Fasli year 1323 ; 
but it was an agreement according to 
which tho defendants were to bo allowed 
a furthor credit of Rs. 5,000 in addition 
to their old debt, whatevor it was. They 
laid stress on the fact that only on six of 
tho twenty-three occasions was tho sum 
advanced ropaid in one repayment. But 
they seem not to have noticed, or, if they 
noticed, thoy failed to appreciate, the 
fact that in all tho remaining 17 cases 
but one, tho whole previous advance 
was ropaid before a fresh advance was 
nought for. It is to bo noted that there 
aro expressions in tho judgment of Das, J., 
which would load their Lordships to 
suppoio that if he had 'appreciated this 
fact, ho might have come to a dilToront 
conclusion. 

Morojvor, it is to bo obsorvod that to 
support his decision, Das, .1., assumes in 
favour of tho plaintiffs that an agroe- 
moot was mado to which tho principal 
plaintiff never deposed and which is 
,inlood incosistont with his story. 


The burden is upon tho defendants 
to prove the appropriation for which 
thoy seok. ludoed, in their Lordships 
opinion, it is a heavy burden and one 
which must he completely discharged. 
If all allowance for this is made, still 
the inference to he drawn from the 
accounts may he such as to justify the 
Subordinate Judge in accepting the 
defendants’ evidence, while tho reasoning 
by which the High Court supports a 
different conclusion is not satisfactory. 

Still, however, their Lordships would 
be in doubt if it were not for another 
consideration. Strangoly enough, both 
side3 say that they wore quite unaware 
how much was duo in respect of the 
old debt incurred before the interval. 
This is probably because tho interest 
columns had not been workod out in tho 
hooks of either side. 

Now there were two disputes about 
interest; one of slight importance, though 
it bulks rather largely in tho judgment 
of tho Subordinate Judge, whether the 
rate was 8 annas or 7 annas 9 pies as the 
defendants said. 

Plaintiffs agreed to this extent, that 
they were ready to allow one pie 
as a deduction when the compound 
interest for which they contended was 
reckoned up. 

The Subordinate Judge took tho view 
that the rate must ho 7 annas 9 pies, 
and the objection to his finding has not 
been pressed. 

Compound interest is another matter. 
The burden is on the plaintiffs of proving 
an agreement to pay compound interest. 
They say that it is arrived at by taking 
yearly rests. The defendants say that 
it is only chargeable if and when an 
account ha3 been stated; and in tho 
present case no account was stated till 
tho plaintiffs brought their suit. 

Here again the Subordinate Judge was 
in favour of the dofenbints, and the High 
Court was in favour of the plaintiffs. 

Now, as already observed, no entries 
or calcluation as to interest wore made 
in tho books of either sido, and no 
balanco was struck at tho end of any 
year. In itself, with so modorato a rate 
of interest, compound interest would 
not ho unnatural or unusual ; hut it is 
difficult to sec how it co ild bo intended 
to ho charged if no balance wore struck 
and no intimation given ; and there is a 
passage in tho ovidonco of the plaintiff's 
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gumasta that certainly looks as if ho 
took the same vi«w as the defendants 
t-akjastotho general practice; though 
in this ca^o ho doposed to there h^ing a 
special agreement to pay compound 
interest. 

Their Lordships do not think that this 
special agreement is made out. and in 
their view the Subordinate Judge was 
right upon this point and his decision 
should not liavo hcen reversed. 

There remains the one disputed item. 
Th i 5 , as found by the Commiss'onor, is a 
principal sum of Ru. 0,910. The Sub¬ 
ordinate Judge found in favour of the 
defendants on this item, but the Judges 
of tho High Court thought that his deci¬ 
sion was uncertain, and as they woro 
remitting the case hack to him, desired 
him to reconsider this point. It does 
not appear that, as things stood, tho 
Hi.'h Court would have takon upon itself 
to reverse his finding. 

If tho q lostion of appropriation is 
decided against tho plaintiffs, neither 
the point of compound inter, st nor tho 
point of this item become * material. But 
in determining tho question of appro¬ 
priation it is not witho it importance to 
consider how tho balanco stood before 
the 1G months’ interval. 
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(From Allahabad) 

10th December 192G 

Lords Sinha, Bl\nf,seurgh and 
Salvesen and Sir John Wallis 

Deo No rain Pande —Appellant. 

v. 

Agyan Ram Pande and others— Respon¬ 
dents. 

4M 

Privy Council Appeals Nos. 10 to 12 
of 1922; Allahabad Appeals Nos. 1 to .3 
of 1919. 

Hindu Law Joint family — Separation — 
Onus — Evidence Act, S. 102. 

Where joiutuess up to a certain date is proved, 
the on us of proving a separation subsequent to 
that date is on the party alleging such separa- 
tion. [p t 54 ( q 2 ] 

L. DcGruy liter and A. Majid — for 
Appellant. 

Respondents —Ex parte. 

Lord Sinh*. —The principal question 
in the'O app als is whother or not Deo- 
navain Pande and Thakur Persad Pando 
wore at the time of tho latter’s death, 
members of a joint Mitakshnra family. 

Tho family pedigree, about which there 
is no dispute, is shown below :— 

(For pedigree, soo page 53.) 


If it is not a large figure, it is miro 
likoly to have boon left out of considera¬ 
tion when dealings wore ronewod hot- 
weon the parties; and as their Lordships 
road the Commissioner’s findings, if both 
these matters woro decidod against the 
plaintiffs, their sharo would only he 
Rs. 1.7G1, with some simplo interest duo 
to tho plaintiffs beforo the 1G months’ 
intorval. Moreover, as alroady stated, 
neither side apparently cared what it 
was. Those facts assist their Lordships 
in coming to tho conclusion that tho 
Subordinate Judge was right in his 
finding on tho question of appropriation. 
His decision shodd not liavo been 
roversed, and their Lordships will hum¬ 
bly rocommend His Majosty that tho 
appoal should ho allowed, and that tho 
docision of tho Subordinate J dge should 
ho restored with costs boro and bolow. 

Appeal allowed. 

Solicitors for Appollants — Barrow , 
Rogers and Nevill. 

Solicitors for Respondents— 17. S. B. 
Polnk. 


Thakur Porsad died on fclio 3rd Feb¬ 
ruary 1911, leaving two widows, Ram 
Piari and Lai Dei. hut no children. 
Thereupon, there was what has been 
called the inevitable preliminary contest 
for mutation of namos in tho revenue 
Courts Deo Narain claimed that hi* 
namo should ho registered in lieu of 
Thakur Persad’s in rospoct of all pro¬ 
perties which stood registered in his 
namo, jointly or otherwise, on tho ground 
that Thakur Porsad’s intorosfc had passod 
to him by right of survivorship. Tho 
widows claimed that they had succeeded 
to that intorost. ns Thakur Persad was 
sopar.ate from Deo Narain whom ho died. 
Agyan Ram did not forward any claim 
of his own in thoso mutation proeoodings. 

Tho rovonuo Courts docided in favour 
of tho widows and against I)oo Narain. 
Thereafter, on tho 13th January 1914, 
Doo Narain instit' tod two faults in tho- 
Court of tho Subordinate Judge of 
Basti, Nos. 13 and 11 of 1914. 

Suit No. 13 of 1911 was brought 
against Agyan Ram and tho two wid*wn 
of Thak ir Persad in nupoct of an 
olophant which wasclaimod as belonging. 
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to the joint estate of Thakur Persad, 
deceased, and the plaintiff Doonarain, 

Suit No. 14 of 19U was brought 
against tho widows, Mb. Ram Piari and 
Lai Dei for the reoovery of the proper¬ 
ties in dispute as forming tho said joint 
estate. 

Agyan Ram also brought a suit 
against the widows and Deonarain 
(No. 97 of 1914) claiming that he and 
nob Deonarain was joint with Thakur 
Persad when tho latter diod. 

All the three suits aforesaid (No. 13, 
No. 14 and No. 97 of 1914) were tried 
together, and tho two principal issues 
raised were : 

1 . Whether Thakur Persad, when ho 
died, was joint with Doo Narain or 
Agyan Ram or neither? 

2. Did Agyan Ram take possession of 
any elephant belonging to Thakur Persad 
and Deonarain (jointly). If so, what was 
its valuo ? 


died, and accordingly decreed tho widows 
appeal and dismissed Agyan Ram’s appeal 
in Suit No. 14. They decreed Agyan 
Ram’s appeal i n the elephant case 
on the ground that as Doonarain had no 
present interest in Thakur Persad’s 
e 3 tato, ho had none in tho olophant, even 
if it did belong to that estate and not, as 
Agyan Ram claimed, to his daughter-in- 
law’s estate of Luggupur. 

Doonarain has appealed to His Majosty 
in Council against both tho High Court 
decrees against him, viz., tho one in 
favour of tho widows, and tho other in 
favour of Agyan Ram. Tho respondents 
in those appeals which have been heard 
togothor have not appeared and they 
have consequently been heard ex parte. 
Their Lordships have considered the 
whole of the evidence, which has been 
fully and fairly placed before 'them by 
tho appellant’s counsel. 


Lachmi Narain 



Salik Ram 

I 

Ganga Porsad 
Udai Sankar 


Ram Nidh 


Tulsiram 

_l_ 


Agyan Ram 

1 


1 

Thakur Porsad 

Mt. Ram Piari ) 

Mt. Laldei V 

1 

Sital Persad, 
deceased 

1 

Ajudhya Persad, 
deceased 
Mr/Sartaj Koer 

i 

Kanhuiva 

Persad, 

deceased. 


Deonarain 




After recording evidence, both oral and 
documentary, on behalf of all three 
parties, tho Subordinate Judge, in an ex¬ 
haustive and careful judgment, held that 
when Thakur Persad died, he was joint 
with Deo Narain but separate from Agyan 
Ram. He also hold that Agyan Ram 
had taken an olophaut, belonging to tho 
joint estato of Thakur Porsad and Deo¬ 
narain and of tho valuo of Rs. 2,000. 
Ho accordingly made a docreo in favour 
of Deonarain in oach of his suits 
(Nos. 13 and 14) and dismissed Agyan 
Ram’s suit (No. 97). 

Tho widows and Agyan Ram filod 
separate appoals to the High Court 
against tho two former decroos and 
Agyan Ram also appoalod against tho 
docreo in Suit No. 97. 

Tho nigh Court hoard all those 
oppcala togothor and hold that neither 
Doonarain nor Agyan Ram was joint 
with Thakur Porsad when tho lattor 

1927 K—7b/4, 8, 9a/4 


As is nob uncommon in cases of this 
class in India, the bulk of tho very con¬ 
siderable body of oral ovidence in these 
cases on behalf of all the threo partios 
was considered unsatisfactory and unreli¬ 
able by both tho Subordinate Judge and 
tho High Court, and their Lordships 
agree in that opinion. Unfortunately, a 
good deal of the documentary evidence 
also is more or less inconclusive. Both 
Courts therefore found considerable diffi¬ 
culty in coming to a conclusion upon the 
evidence on what appears at first sight to 
bo a simple question of fact. 

In those circumstancos, their Lord- 
ships would first consider what are the 
facts which woro undisputod or have 
boon concurrently found by both the 
Courts, and they appoar to bo as follows : 

At one time, the two branches of the 
family of Lachminarain Pando woro joint, 
with thoir ancestral homo at village 
Datua Khor where thoy had two houses, 
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one lar. o and one small. They owned a 
number of villages, including one called 
Gumanari, in winch fchoy had a sort of 
hut called a khalunga (collection or cut- 
chori-house). Some time prior to March 
1889, there was a separation between the 
two branches, i. e., between Salikram’s 
branch, represented by Ganga Pcrsad, 
and Ram Nidb’s branch, represented by 
Tulsiram and Agyan Ram. It is not 
clear whether t-horo was at tho same 
time a separation in fact between Ttilsi 
Ram and Agyan Ram inter so. It is 
argued that when Ganga Persad separated, 
tho whole coparcenary was dissolved as a 
matter of law, and Tulsi Ram and Agyan 
Ram became necessarily separated, though 
Tulsiram from that time would continue 
joint with his own son and grandson 
(Thakur Persad and Deonarain) who from 
then onwards constituted a now joint 
family. The case reported in Jlari 
Bakhsh v. Baba La.I (1), is relied upon as 
authority for this proposition. 

However that may bo, it has been con¬ 
currently found by both the Courts that 
some time between 1889 and 1892 Agyan 
Ram did actually separato from his 
brother Tulsi Ram and his branch. 
Thereafter ho never had any transaction 
jointly with Thakur Porsad or his branch, 
and was separately recorded in the ro- 
vonue register and the villago papers, 
with regard to the villages jointly owned. 
Their Lordships have no hesitation in 
accepting this concurrent finding that 
Agyan Ram became soparato from bis 
brothor Tulsi Ram’s family boforo 1892. 

Tho noxt undisputed fact in tho history 
of tho family is that about tho year 1889 
Tulsi Ram and bis branch of tho family 
loft tho ancostral homo at Datua Khor 
and migrated to Gumanari whore they 
converted tho little khalunga into their 
family rosidence. Agyan Ram continued 
to live with his family in tho old homo 
at Datua Khor. Tulsiram died shortly 
after 1889 and thereafter Thakur Porsad 
and his minor nephew Doonarain con¬ 
tinued to live at Gumanari, until Thakur 
Porsad built a now house at villago 
Mohna Khor, some timo botwoon 1901 
and 1901, to which ho romoved with his 
two wives, loaving Doonarain to live in 
the Gumanari house with his family. 
Both Courts havo found and their Lord- 
ships agree that noithor Doonarain nor 

(1) A. 1. R. 19i» P. 0. 120=5 Lah. 92 (P. 0.)7 


Agyan Ram over lived in this house at 
Mohna Khor. 

Tho roason why Thakur Persad re¬ 
moved to Mohna Khor has been variously 
stated in tho evidence. It is not neces¬ 
sary to go into that matter, as it is not 
the case of any of the parties to this 
litigation, and there is no evidence even 
to suggest that a partition took place bet¬ 
ween Thakur Persad and Deonarain at 
the time when the former removed bis 
residence from Gumanari to Mohna Khor. 

Deonarain was a child when Tulsi 
Ram’s family removed to Gumanari about 
1889 and after Tulsiram’s-death be re¬ 
mained joint with his undo Thakur 
Persad ; and the sworn testimony of 
Thakur Porsad himself, in Suit No. 781 of 
189b, recorded on the 13th of January 

1897, proves incontestably that ou that 
date lie and Doonarain were still joint. 
Tho onus of proving a separation between 
them subsequent to that date is of course 
on tho party alleging such separation. 

The case made on behalf of Thakur 
Porsad’s widows—and in this respect 
Agyan Ram supported them—was that 
such separation took place in fact some 
timo towards tho end of 1897 or early in 

1898, shortly after Deonarain attained 
his majority. Considerable oral evidence 
was adduced to provo that at this timo 
Doonarain was pressing for a partition 
which was effected and by which Deo¬ 
narain gave up his share in tho different 
villages over which tho family ostate was 
scattered and took in lieu thereof the 
whole of the 12 annas sharo or patti in 
villago Gumanari which previously be¬ 
longed jointly to bimsolf, Thakur Persad 
and Agyan Ram. 

Tho Subordinate Judge rejected the 
case so made. It was, ho considered, in¬ 
vented after tho mutation proceedings. aS 
no such case was at that timo made by 
tho widows or by Agyan Ram who was 

then supporting thorn. 

Tho High Court on tho other hand ac¬ 
cepted this case. Mr. Justico Walsh 
considorod that though tho ovidonco of 
oxpross partition could not ho accoptod, 
Doonarain’s own course of conduct, 
in rosidonco, business and lifo and his 
insincoro efforts to oxplain thorn away 
show conclusively that ho bad separated 
from Thakur Porsad. Mr. Justice 
Piggott in a caroful judgment roviewod 
tho wholo ovidonco and whilo agreeing 
with tho Subordinate Judge that much 
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• of it was unreliable also came to the 
conclusion that the circumstances of 
•the case generally and the documentary 
evidence afforded a great deal of cor¬ 
roboration to those witnesses who de¬ 
posed to a definite separation between 
Deo Narain and Thakur Porsad shortly 
after the former had attained his 
majority. 

Taking first the direct evidence, it 
appears that Mr. Justice Piggott was 
inclined to accept the evidence, in part at 
least, of two of the witnesses who deposed 
to an actual and formal separation in 
1897 or 1898, viz., Shivraj Ram Sukul, 
tho family priest, examined on behalf 
of Agyan Ram, and Tribeni Lai, the 
village Patwari (a witness for the 
widows). Apart from the discrepancies 
in their evidence to which the learned 
Judge himself alludes and the un¬ 
favourable comments thereon by the 
Subordinate Judge, it appears to their 
Lordships that this evidence cannot be 
accepted for the following substantial 

i reasons. Firstly, because the partition 
they speak to as having taken place in 
1897-93 is one between the three co¬ 
sharers, viz., Thakur Persad, Deonarain 
and Agyan Ram, and not merely between 
the two former. Having regard to the 
linding that Agyan Ram had separated 
before 1892, it is impossible to accept 
the story which assumes that he re¬ 
mained joint till 1898. But the matter 

,• -does not rest there. If the story was 

ii true, Agyan Ram in 1898 gave up his 
■share in village Gumanari to Deonarain, 
But the revenue registers show that 
Agyan Ram continued to be recorded as 
proprietor of a 3 annas 10 pios 8 chataks 

t sharo not only in 1911, when Thakur 

Porsad died, hut even after the widows 
got their names registered. What is of 
\ oven greater importance is that the Pat- 
t! wari’s villago papers (Ex. R. and Ex. 5), 

filed on behalf of the widows, show 
beyond doubt that Agyan Ram continued 
;b realize tho ronts of his share of 

d Gumanari, through his agent Chail Behari 
>5, Lal ln 1315 and 1310 Fasli (1908-09). 

c t, Thus the whole basis of tho allogod parti- 

,i* tion-by which Deonarain took tho share of 

Agyan Ram in Gumanari in addition to 
j lug own and Thakur Porsad’s fails en- 

iot tiroly. Thoro is tho further fact roforrod 

d t0 In tho i u dgmont of the Snbordi- 

od -nato Judge that tho alleged partition 

f h would h*vo also affected the shares of 
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Thakur Persad and Agyan Ram as be¬ 
tween themsolvos in tho other villages 
in such a manner that thereafter Agyan 
Ram would collect two-thirds and 
Thakur Porsal one-third of tho rents 
thereof—a fact which is not only not 
borne out, but disproved by the evidence. 
Nor is it possible altogether to ignore 
the fact that no such partition was al¬ 
leged by the widows in the mutation 
proceedings. 

There remaius for consideration the 
circumstantial evidence which was con¬ 
sidered by the High Court to support 
the story of a partition in 1897-98. 
That resolves itself into (1) separation of 
residence ; and (2) documents after 1898 
showing that Thakur Persad and Deo¬ 
narain wore transacting business sepa¬ 
rately. 

As regards residence, it is sufficient 
to observe that Thakur Persad admit¬ 
tedly did not remove to Mohna Khor 
till after 1901—possibly 1904. This 
change of residence is hardly any evi¬ 
dence to prove a partition in 1897-98. 

As regards documents, showing trans¬ 
actions by members of the family, quite 
a number were proved to make out either 
joint or separate dealings. There are 
17 such on the record executed between 
1890 and 19L1. Of these the most impor¬ 
tant are four conveyances or sale deeds— 
all of them in favour of Thakur Persad 
and Deonarain jointly. One of those 
tour, Ex. 3, is a conveyance by which 
Thakur Persad and Deonarain purchased 
in their joint names a small share in 
village Datua Khor on the 21st of Octo¬ 
ber 1908, i. e., more than ten years after 
the alleged partition. With regard to 
this document, it cannot be argued, as it 
can in support of somo of the others, 
that tho consideration was money owed 
to the family prior to 1898, for in this 
case tho consideration was partly in 
cash and partly money owing under 
mortgages of as late as 1900 and 1907. 

The rest of the documents, fully sum¬ 
marized by tho Subordinate Judge are 
either insignificant or inconclusive in 
thou naturo , so far as they show joint 
dealings thoy discredit tho allogod 
partition, and tho mere fact that either 
of thorn had small transactions of their 

own doo3 not provo that thoy woro nocos- 
sarily separate. 

On tho whole their Lordships are of 
opinion that the widows did not dis 


r 
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charge the onus which rested upon them 
ot proving that there was a separation 
between Thakur Persad and Deouarain 
in 1897-98 or at any time prior to tho 
death of tho former in 1911. 

There remains the question of tho 
elephant in Suit No. 13 of 1921. The 
Subordinate Judge hold that an elephant 
belonging to tho joint ostato was wrong¬ 
fully taken possession of by Agyan Ram 
and that tho latter’s defence to the effect 
that it belonged to his daughter-in-law 
Sartaj Kueri, proprietress of tho big 
Luggupur estate, was not made out. 
Agyan Ram appealed. As tho High 
Court held that Deonarain was separato 
from Thakur Persad, and, therefore, 
took no present interest in his ostato or 
in the elephant, oven if it bolonged 
thereto, they docreed tho appeal. As 
their Lordships havo arrived at a 
different conclusion on the main ques¬ 
tion, it is necessary to consider how far 
tho Subordinate Judge’s judgment and 
decree for Rs. 2,000 in favour of Deo¬ 
narain is well founded. 

Having considered tho ovidonco placed 
before them, their Lordships seo no 
reason to interfere with that docrco. 

•Their Lordships will accordingly 
humbly adviso His Majesty that tho 
deoroos of tho High Court appoaled from 
should bo sot aside with costs and tho 
decrees of tho Subordinate Judge res¬ 
tored and that tho respondents pay the 
costs of thoso appoals. 

' Appeal allowed. 

Solicitors for Appellant— Raymond, 

Oliver fc Co. 

Respondents — Ex-pa t ie. 
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3rd February 1927 

Lords Phillimore, Carson and 
Darling and Mr. Ameer Ali 

_ ,v 

Lingangowda Dod-Basangowda Pali 
and others —Appellants. 

v. 

Basangowda Bistangowda Palil and 
’ ethers —Respondents. 

•'• Privy Council Appeal No. 184 of 
1924. 


& Civil P. C., S. 11, Eipl. 6—Hindu family 
—Each member cannot be allowed to litigate the 
same point over again—Hindu law — Joint- 
family. 

In the case of a Hindu family whero all have: 
rights, it is impossible to allow each member 
of tho family to litigato tho same point over- 
and over again, and each infant to wait till he 
comes of ago, and then bring an action, or 
bring an action by his guardian beforo ; and in 
each of these cases, therefore, the Court looks 
to Explanation G of S. 11 of tho Civil P. C., 
to see whether or not the leading member of the • 
family has been acting either on behalf of 
minors in their iutorest, or if they a^e majors, 
with tho assent of tho majors : A. I. B. 1925 
P. C. 272. Be f. [ V. 5G, C. 2, P 57, C. H 


K. Brown —for Appellants. 

G. R. Lowndes and E. R. Raikes for 


Respondents. 

Lord Phillimore. —Their Lordships 
have listened carefully to the argu¬ 
ments of counsol for the appellants, 
hut they are of opinion that on tho first 
point, which, docidod in the way in 
which they propose to docide it, deter¬ 
mines the appoal, the judgment of tho 
High Court was right. Their Lordships 
adopt their reasons. It was necessary 
for a decision in tho previous suit that 
tho Judge should consider what was 
tho position in tho family of the fourth 
and fifth defendants, now tho present 


ospondents, and ho camo to a very 
:loar decision on tho ovidonco, that not 
>nly wero they members of tho joint 
amily, but that they wero in possession 
>f some of tho joint family property- 
[t sooms, thoreforo, to bo beyond doubt 
; hat the quostion has been decided in 
previous litigation between tho parties. 
Chat is tho matorial part of tho deci- 
lion of tho High Court, except with 
regard to one point which was urged by 
>ounsol for tho appellant, and to which 
ihoir Lordships have given further con- 

udoration. Tho judgment says : 

Tt not now boon urged as it was urged in 
ho lowor Court that tbo present plaintiffs, w o 
tho flonfl of tho plaintiff in that .nit. 

Q ot bound by tho decision. 

Counsel for the appellants says truly 
that nobody ia ovor precluded from 
raising a point of law. except whore 
there are some other considerations 
which would make it unfair that ho 
should raise it. But when ho seeks to 
ir gue it now, tho answor is that this 
“as not a pure point of law. It dop<m- 
led vory largely upon tho fact!J. 

3a so of a Hindu family whero all hav 
rights it is impossible tt> Ulow each 
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member of the family to litigate the 
same point over and over again, and each 
infant to wait till he becomes of age, 
and then bring an action, or bring an 
action by his guardian before ; and in 
each of these cases, therefore, the Court 
jlooks to Explanation 6 of S. 11 of the 
•Code of Civil Procedure to see whe¬ 
ther or not the leading member of 
|the family has been acting either on 
behalf of minors in their interest, or if 
jthey are majors, with the assent of the 
majors. In this case there is no question 
of majors. It seems clear that the plain* 
tiff in tho previous suit was acting on 
behalf of himself and his minor children 
“to try to exclude a collateral branch 
from a share of the family property. If 
he had succeeded the judgment would 
have inured for the benefit of the 
children, and as be has failed, they must 
take the consequences. Their Lordships 
had occasion to comment upon and apply 
this Explanation G, in the case of Mata 
Prasad v. Nageshar Sahai (l). 

In their Lordships’ view this appeal 
fails, and they will humbly advise His 
Majesty that it be dismissed with 
costs. 

D.D. Appeal dismissed. 

Solicitors for Appellants— Douglas, 

<Grant & Dold. 

Solicitors for Respondents— T. L. Wil¬ 
ton <fc Co. 

' Tl) A. I. R. 1925 P. C~272=47 A11. 883=52 
L A. 398 (P. C.). 


^ A. I. R. 1927 Privy Council 57 

(From Bombay : A. I. B. 1922 Bom. 383) 

18th January 1927 

TjORDS SlNHA, BLANKSBUROn, AND 
Salvesen and Sir John Wallis 

4 

Shri Sachidanand Vidya Shankar 
Bharati Swami Guru Shri Sachidanand 
Vidya Narsinha Bharati Swami Jagad- 
guru and another —Appellants. 

v. 

Shri Vidua Narsinha Bharati Guru 
Vidya Shankar Bharati Swami Math 
Karvir and anothet —Respondents. 

Privy Council Appeal No. 33 of 1925. 

ij« Civil P. C., O. ‘23, II. 1 —Compromlse 
decree—Transfer pcndlny suit—Compromise bet¬ 


ween transferee and opposite parly is valid 
though transferrer is not joined although h party 
to stUt. 

Where a party to suit transfers his interest in 
the subject-matter to another and the transfer 
is brought on record and tho transferrer's name 
continues on the record, compromise eflected bet¬ 
ween the transferee and the opposite party re¬ 
lating to tho subject-matter is vulid though th 
transferrer is not a party to the compromise. 

[P. 59, C. 2] 

G.li. Lowndes and J.M.Parikh —for 
Appellants. 

L. De Gruythcr and E. B. Iiaikes —for 
Respondents. 

Sir John Wallis .—This is an appeal 
from a decree of the High Court of Bom¬ 
bay sotting aside the decree of the Sub¬ 
ordinate Judge of Belgaum in terms of a 
compromise entered into between the 
plaintiff and the second defendant in the 
suit, and remanding the case for disposal, 
on the ground that the decree was passed 
in tho absence of the first defendant and 
without notice to him. 

The suit, O. S. 219 of 1910, instituted 
in tho Subordinate Court of Belgaum, 
was between rival claimants to the office 
of Jagadguru or head of the Sankeshwar 
and Karvir Mutt, an ancient foundation 
having two branches, one at Sankeshwar 
in the Belgaum district of tho Bombay 
Presidency and the other in the Native 
State of Kolhapur (which of the two is 
the principal branch is in dispute), and 
owning properties both in British terri¬ 
tory and in Kolhapur. The dispute as to 
the succession arose from the fact that 
Balavadakar, a former head of tho Mutt, 
who bad appointed and installed one 
Brahmanalkar as bis successor in 1903, 
aftorwards, in 190G, purported to revoke 
the appointment, and to appoint one 
Atbanikar, who, in turn appointed and 
installed the plaintiff in 1909. Brahman¬ 
alkar, on tho other hand, denied that ho 
had been lawfully deposed, and before 
his death in 1909 appointed and installed 
one Atmaram Shastri, who was tho ori¬ 
ginal defendant in this suit. The plaint 
alleged that lands owned by the Mutt in 
British India, which included the Mutt 
at Sankeshwar, were in tho possession of 
tho plaintiff, but that by ordor of the 
Commissioner of tho Southorn Division 
tho inam villages and cash allowances (in 
British India) wore being held in Amanat 
(under attachment) and wero to be given 
to tho claimant who should obtain a 
decree declaring his right. Tho plaint 
accordingly prayed for a declaration that 


the plaintiff was the owner of the pro¬ 
perty moveable and immovable of the 
Sankoshwar and Karvir Mutt and of the 
powers and rights of that Mutt as the 
duly appointed Jagadguru. 

The written statement alleged that the 
Court had no jurisdiction as the Sankesh- 
war Mutt was only a branch of the prin¬ 
cipal Mutt in Kolhapur and the Kolha¬ 
pur Durbar alone had power to decide 
who was head of the Mutt ; that that 
Durbar had decided that the defendant 
was the head of the Mutt, and that, in 
any case, Balavadakar had no power to 
depose Brahmanalkar (through whom the 
defendant claimed), or to appoint the 
plaintiff, 

Atmaram Shastri died in November 
11)16 having appointed and installed 
Atmaram Pitri, the present hist defen¬ 
dant, who w T as brought on the record as 
dofondant on the 28th March 1917. Sub¬ 
sequently. on the :ird June 1917, the 
first defendant appointed and installed 
the second defendant Kurtkoti. This 
having apparently come to the know¬ 
ledge o' the plaintiff on the 2‘>th July 
1917. nc obtained leave to administer in¬ 
terrogatories to the first defendant. The 
questions and answers, which arc material 
tor t>io purposes of the present ca-o, wore 
a^ follows : 

ijueshon I. 

Have you installed your disciple on 
your Gadi (seat). And if (you) have 
installed (him) give particulars in details 
in rospoct of the name. Ac., of that dis¬ 
ciple Swami. 

Answer 1. 

We (l) installed our (my) disciple 
on our Gadi (seat), and ho has beon 
named Shri Yulya Shankar Bharati 
Swami Jagadguru” in accordance with 
the us (i .ge followed in continuity. 

(Jueslion 2. 

Do you legally exist so far as this 
suit i= concerned. 

Answer 2. 

No. 

(Jueslion 

9. In case your logal oxistonco so far 
as this suit, is concerned is lost, will you 
ploase oxplain as to whom you lir.vo 
transferred rights (and) intorost, Ac., in 
tho property in this suit you havo. 

Answer 3. 

As 1 havo lost my logal oxistonco I 
have transferred my right and intorost, 
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in the property in suit to the aforev 
said Shri Vidya Shankar Bharati Swami 
Jagadguru. 

Tho first defendant followed up these 
answers by applying on tho 21st Septem¬ 
ber 1917, that Kurtkoti’s name might 
bo entered as defendant. In his peti¬ 
tion ho stated again that all the 
rights of the Jagadguruship and 

all tho rights over the income of immovable 
ami moveable property of the Samsthan belong¬ 
ing to me havo beon transferred to him. 

lie would appear to havo wished that 
Kurtkoti should be substituted for him¬ 
self as defendant, but the plaintiff, to 
whom notice went, petitioned that 
Kurtkoti he newly entered among the 
defendants, and ho was accordingly added 
as second defendant, leaving the first 
defondant on the record. The second 
defendant then filed an additional written 
statement in which he stated, among- 
other things, that tho plaintiff had ap¬ 
pointed Shirolkar as his disciple. 
Tho plaintiff admitted that he had ap¬ 
pointed Shiroklor as his disciple, to 
succeed him, hut denied that ho had 
resigned the office of Jagadguru in his 
favour. Iu those circumstances Shirol* 
knr was added as third dofondant in the 
suit. 

It now becomes nocossary to advert 
briefly to tho circumstances which led up 
to tho compromise. The socond defen¬ 
dant, on his appointment by tho first 
dofondant, had entered into possession of 
tho Mutt premises and villages in Kolha¬ 
pur, but subsequently tho Maharajah of 
Kolhapur ordored his oflicors to onter in¬ 
to possession of the Mutt villagos for 
reasons which it is unnccossary to oxam- 
ino. Correspondence followed, and 
evontually, by way of protest, as it sooms 
to thoir Lordships, tho socond dofondant 
loft tho Kolhapur Mutt and promises, 
taking with him nothing hut his sanyasi 
robe and boggar’s staff and howl, h® | 

then approached tho plaintiff and a j 

mooting was hold botwoon thorn and their 
pleadors, at which a compromise was 
arrived at; and adoorco was subsequently 
passed in terms thoroof. Tho first dofon¬ 
dant was not a party to tho compromise 
and tho docroo was passed in his absonce * 

aud without notico to him, but one of th® < 

torms was that ho should bo paid any 
costs ho had incurred, and this torm was 
embodied in tho docroo. Shortly, the 
compromise was that tho plaintiffs name 
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should be entered 'in the Government 
records as the owner of all the property 
in suit, that the second defendant should 
receive Rs. 8,001. a year out of the suit 
property and half the collections in the 
hands of Govornmeut under attachment; 
that the second defendant and his dis¬ 
ciple, if ho made one, should have no 
rights over the Sankeshwav Mutt and its 
estate ; that the second defendant should 
have the right to found a new Mutt 
north of the Nerbudda river ; and that, 
if tho second defendant got hack to tho 
villages in Kolhapur he should during 
his lifetime pay tho plaintiff and his 
successors one-half of tho income. 

The first defendant then presented a 
petition for a review of the compromise 
decree on the ground that the second 
defendant had obtained the decree by 
alleging that the first defendant had 
transferred all rights, title and interest 
in the suit properties to him, whereas 
only a limited interest was transferred to 
the second defendant not entitling him 
to alienate tho Mutt properties, that the 
first defendant had always remained a 
party to the suit, and that his interest 
thus continuing to subsist, no compro¬ 
mise decree could he passed without 
notice to him. Lastly, the petition al¬ 
leged that before the date of the compro¬ 
mise tho second defondant had surren¬ 
dered his right, title and interest in the 
Mutt to the first defendant and had 
ceased to have any authority with refer¬ 
ence to tho Mutt and its properties. 
The Subordinate Judge dismissed the 
petition for review observing that, not 
being a party to tho decree, the first 
defendant could not ho bound by it and 
could not lie aggrieved by a decree which 
was not binding on him. The first 
defendant prosonted an appeal from tho 
compromise decree. The appeal came 
before Shah and Hayward, JJ., who 
called for findings on the following is¬ 
sues :— 

(1) Had Defendant No. 1 any subsisting in¬ 
terest as alleged by him in his application for 
rovjow at tho date of tho compromise between 
plaintifl and Defendant Nos. 2 and 3 in tho pro¬ 
perty in respect of which a declaration was 
sought in tho suit ? 

(2) Having regard to tho nature of the pro¬ 
perty with reference to which tho declaration 
was sought by tho plaintifl, was tho »compromise 
between the plaintiff and Defendant ‘Nos. 2 aud 
8 lawful ? 

The case wont hack to a now Subor¬ 
dinate Judge, who rocordcd findings in 


the nogative ou both issues. As regards 
the first issue he found that tho first 
defendant had no subsisting interest and 
had none when ho made his application 
for review oven as regards tho Kolhapur 
branch. 

On these findings the appeal came on 
again before Macleod, C. J., and Shah, J., 
when tho learned Chief Justice gato 
judgment allowing tho appeal and setting 
aside tho compromise decree on the 
ground that tho first defendant remained 
on tho record after the second defendant 
was added as a party. The suit, ho 
observed, was of a very special nature 
and affected tho position of all parties, 
not only from a religious point oi view, 
hut also from their position as owners of 
property. The plaintiff might have 
applied to strike off the first defendant's 
name, when it would have hoen decided 
whether ho had any interest in tho suit 
or not. As it was, the first defendant 
appeared to have such an interest in the 
disputes which were in issue in the suits 
as to entitle him to have the compro¬ 
mise set aside. 

Their Lordships are unable to agree 
with this view. The first defendant was 
sued solely as tho rival claimant to the 
office of Jagadguru, and after transferring 
the office to the second defendant, he 
stated, in answer to interrogatories 
administered by tho plaintiff, that ho no 
longer legally existed so far as the suit 
was concerned, as he had transferred all 
his rights to the second defendant, a 
declaration repeated in his petition to 
bring on the second defendant in his 
place. In these circumstances, the mere 
fact that he so remained on the record 
did not, in their Lordships' opinion, make 
the compromise to which ho was not a 
party, or the compromise decree which 
was passed in his absence and without 
notico to him, binding upon him in any 
‘subsequent proceedings so as to give him 
a sufficient interest in tho suit to entitle 
Hi in to appeal. Tho one question in tho 
suit was, who was entitled to tho oflico 
of Jagadguru. Tho first defendant 
admittedly transferred all his rights in 
tho oflico to tho second defendant, in 
whom they were still vested at tho date 
of tho compromise decree, which estab¬ 
lished the plaintiff’s right to tho office and 
its properties in British India. In their 
Lordships’ opinion the fact that tho first 
defendant continued ou tho record did 
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not entitlo him to intervene in the con¬ 
test between the plaintiff and the second 
defendant, or to object to the admission 
by the second defendant of the plaintiff’s 
claim to the office and its endowments 
either absolutely or on terms. If the 
rights of the public the institution or 
its dependants, including the first defen¬ 
dant, are injuriously affected hy the com¬ 
promise, relief may he sought hy appro¬ 
priate proceedings, but the first defen¬ 
dant has no right of appeal in this suit. 
This result is the less to he regretted if 
as found by the Subordinate Judge, the 
the appeal is really being prosecuted hy 
the Kolhapur Durbar in the name of the 
first defondant. In their Lordships’ 
opinion the appeal should bo allowed, 
the decree of the High Court set aside, 
and the decree of the Subordinate Court 
restored with costs here and below and 
they will humbly advise His Majesty 
accordingly. 

dd. Appeal allowed. 

Solicitors for Appellants— Downer k 
Johnson. 

Solicitors for Respondents— T. L. 
Wilson k Co. 

^ A. I. R, 1927 Privy Council 60 

(From Calcutta) 

21st January 1927 

Lords PtiiLLtMORE, Carson, and 
Darling, Mr. Ameer Ali and Sir 
Lancelot Sanderson 

Sonaton Pal —Appollant. 

v. 

J. C. Galstaun and others —Respon¬ 
dents. 

Privy Council Appeal No. 77 of 1925, 
from Calcutta Appeal No. 10 of 1924. 

#(<*) 1‘racllce—Privy Council—Printing rc m 
cords Objection raised—Registrar of the High 
Court should decide. • 

It ono party thinks a document should bo 
printed and tho other party thinks It un¬ 
necessary, reference is made to th 0 Registrar of 
tho High Court who determines, at any rato, in 
the First instance, what should bo done. 

fP. Cl, C. 2] 

# (b) Pracllce-r-Unnecessary documents — Solici¬ 
tor should select the necessary documents. 

It docs not follow that bocauso unnecessary 
documents have been printed in India, thoy 
should bo included in the books bound for 
their Lordships. It is tho duty of tho solicitor 
in England to mako a selection of tho nocessary 


documents. Tho other papers should be ready 
at hand iu case they should be required. Iu 
cases of doubt the solicitor should take the 
advice of counsel on this point, for which pur¬ 
pose an applicatiou being made a fee will be 
allowed. [P. 61, 0. 2, P. G2, C. 1] 

K.V.L. Narasimham and P. V. Subba- 
row —for Appollant. 

G. R. Lowndes and B. Dube —for Res* 
jiondents. 

Lord Phillimore. —Their Lordships 
do not require to hear counsel for the 
first respondent who alone appears. 

This is an action brought by tbe first 
respondent, tho plaintiff, to enforce 
against tho estate of one Sookias, de¬ 
ceased, an equitablo mortgage by deposit 
of deeds accompainod by a latter or 
memorandum explaining tho deposit. 
Tho contesting dofondant, who is the 
presont appellant, was a judgment- 
creditor of the estato of the deceased, 
and interested, therefore, in disputing 
tho validity of this mortgage, which, a3 
the accounts have now been agreed, 
would, if valid, oxhaust or nearly exhaust 
tho whole proporty. His case was that 
thoro was no such equitable mortgago; 
that there was no such deposit of deeds 
on tho dato mentioned, if over, and that, 
at any rate, it was not a deposit to 
securo a debt; if it was a deposit at all, 
it was for other purposes; but in sub¬ 
stance ho doniod that thoro had over 
boon a doposit and he said that the 
alloged letter accompanying tho deposit 
was a forgery. Tho doposit was alleged 
to have taken place in May 1914, prob¬ 
ably on the 22nd, and tho letter which 
followed was dated the 90th June. It 
is to this effect: " J. C. Galstaun, Lsq., 


hen his address is givon. 

Dear Sir, I handed over tho titlo-doods o my 
opcchur proporty to you on tho 22ud Moj • 
ith a view to create a security for tho dobts 
iat I owed you and for further advance^ 
icoptancos on my account. As evidence thereof 
give you this lottor, ns desired by you. 

And then thoro follows a list of tho 
Jcumonts, and it purports to bo .-.igne 
y Sookias. Tho plaintiff and his man¬ 
ner both doposod to tho fact of the 
)posit and to the correctness and 
muinonoss of tho signature hy Sookias, 
id thoir ovidonco was supported by a 
•other of Sookias. Nobody was called 
say that tho signaturo was not tho 
jnaturo of Sookias, oxcopt ono man 
ho disputed tho gonuinonoss of a 
mbor of signatures by Sookias which 
>ro found hy both Courts to be 
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genuine, and therefore his evidence was 
not of much importance. The Subor¬ 
dinate Judge, however, found that there 
had been no deposit and that the 
letter was a forgery, basing his judg¬ 
ment upon certain correspondence which 
had passed between the plaintiff and 
Sookias, chiefly letters written by Sookias 
which, in his view, did not look like 
there being an equitable mortgage ; upon 
the fact that the handwriting was 
laboured in the way that an imitation 
would bo laboured and that there were 
certain grammatical faults in the letter 
as produced; upon the motive which 
the plaintiff would havo, having been 
extremely fond of the Sookias family, to 
preserve the property of the Sookias 
family for the family from their credi¬ 
tors; and upon various small grounds of 
suspicion. 

In those circumstances, there being 
mobody, except the one discredited in¬ 
dividual who would venture to say that 
the signature was not the signature of 
Sookias, the only motive to bo alloged 
against the plaintiff was not his own 
greed of gain but his charity for people 
who may have belonged to his com¬ 
munity and were distantly related to 
him, and then really for a comparatively 
small amount, because if thoro had been 
no such mortgage, the plaintiff’s debt, 
which is admitted, would havo swept 
out, in competition with the other credi¬ 
tors, the greater part of the estate. 
However, the learned Subordinate Judge 
upon those grounds took upon himself 
the very bold course of disbelieving 
this evidence, and finding perjury and 
forgery. 

The nigh Court, in an extremely 
.-careful judgment, have reviewed that 
•evidence and have come to the con¬ 
clusion that there was no warrant at all 
for suspocting this gentleman or his 
manager of any such crimos. 

With regard to the handwriting, so far 
as it is a matter for the Courts unaidod 
by oxpert ovidonco to examine it, the 
High Cour*i came to a different conclu¬ 
sion to that of the Subordinate Judge, 
.and their Lordships boro, having com¬ 
pared several cf the signatures of 
Sookias, seo no reason to disagroe with 
tho viow taken by the High Coart. 

lhat being tho caso this appeal seems 
to have boon an audacious appeal, and, 
rn thoir Lordships’ opinion, ontiroly fails, 


and their Lordships will humbly advise 
His Majesty that it should be dismissed 
with costs. 

But their Lordships have not concluded 
all that they have to say in tho matter. 
A very large and cumbrous record has 
been produced and put before thoir Lord- 
ships, containing, amongst other things, 
a mass of accounts which wore obviously 
immaterial after tho High Court bad said 
that the parties had agreed the accounts 
between them and had agreed what was 
due to tho plaintiff as a creditor. The 
solicitor acting hero for the appellant 
had notice in a letter sent to him by the 
Registrar, of tho 3rd November 1926, that 
attention would bo drawn to the record 
in this case 

which contains a large quantity of nutter 
which should not be included and which, as at 
present advised, should the appellant succeed, I 
shall not bo prepared to allow on taxation. 

Their Lordships asked Mr. Narasimham 
what ho could say about this subject. 
He pointed out that in Calcutta it was 
very difficult, if one party contended 
that tho documents should be printed 
and made part of tho record in tho case, 
for tho other party to resist it. Their 
Lordships do not agree with this state¬ 
ment. They have the advantage of the 
assistance of Sir Lancelot Sanderson, 
who has just returned from India, and 
they understand that the practice, at 
any rate, in Bengal (and this case comes 
from Bengal), is well settled. If one 
party thinks a document should be 
printed, and the other party thinks it 
unnecessary, reference is made to the 
Registrar of the High Court, who deter¬ 
mines, at any rate in the first instance, 
what should be done. Thoir Lordships 
have no reason to suppose that tho res¬ 
pondent did desire that these accounts 
should bo made part of tho record, but 
if lie did tho appellant should not have 
rested content, but should have gone to 
the Registrar or tho Court for directions 
in respect of that matter. 

That is so far as the legal advisors in 
India are concerned. In their Lordships’ 
opinion, if tho appellant had succeeded, 
all these costs would have boon disal¬ 
lowed for tho reasons given. 

But thoro is another matter on which 
thoir Lordships havo called for tho at¬ 
tendance of the solicitor for tho appel¬ 
lant hero. It does not follow that bo-[ 
causo unnecessary documents havo been 
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printed in India, they should ho included 
in tho booksi bound up for their Lord- 
ships. It is the duty of the solicitor in 
this country to make a selection of tho 
necessary documents. Tho other papers 
should bo ready at hand in case they 
should be required. In cases of doubt 
the solicitor should take tho advice of 
counsel on this point, for which purpose, 
ou application being made, a fee will he 
allowed. 

Their Lordships have intimated tho 
sime opinion to other solicitors on other 
occasions. They have thought it neces- 
-ary to require the attendance of tho 
-olicitor in order to make it quite clear 
to tho profession that ^lrastic action 
will be taken if more care is not used in 
t his matter. 

r) D. Appeal dismissed. 

Solicitors for Appellant — Ily. S. L . 
Polak. 

Solicitors for Respondents — Watkins 
Sc Hunter. 


'As A. I. R. 1927 Privy Council 62 

(From Ontario) 

18th January 1927 

\ iscount Haldane, Viscount Finlayi 
Lords Wrenbury, Darlino and 
Warrington oeClyffe. 

British. America Nickel Corporation 
unnited, and others —Appellants. 

v. 

M. J. O’Br ten Limited —Respondent. 

Privy Council Appeal No. 52 of 192G. 

* Companies Act. ( Indian Act of 1913), S’. 20 
-(English Act of 1908), S. Vi—Power to motlify 
terms on which debentures arc secured—Power 
must be exercised in the interest of a class as a 
whole. 

Io give ft power to modify the terms ou which 
debentures in ft company are scoured is not un¬ 
common in practice. The business interests of 
the company mn) render such a power oxpediont 
even in the interests of tho class of dcbjnturo- 
holdors as a whole. Tho provision is usually 
made in tho form of a power, oonforrod by tho 
instrument constituting tho debenture security, 
upon tho majority of the class of holdors. It 
< ften enables thorn to modify, by resolution pro¬ 
perly passed, tho security itself. Tho provision 
of such a power to a majority boars somo ana¬ 
logy to Buch a power as that conferred by S. 13 
of tho English Companies Act of 1908, which 
enables a majority of tho shareholders by special 
rosolution to alter tho Articles of Association, 
There is, howover, this restriction of such 


powers, when conferred on a majority of a spe¬ 
cial class in order to ouublo that majority to 
bind a minority. They must be exercised subject 
to a goneral principle that the power given must- 
be exercised for the purpose of benefiting the 
class, as a whole, and not merely individual 
members only. Subject to this, tho powor may 
be unrestricted. [P G2 C 2, P G3 C 1] 

F. H. Moutjhan and Glyn Osier —for 
Appellants. 

W.N. Tiltey and G. M. Ileioitt —for 

Respondents. 

Viscount Haldane. —This is an ap¬ 
peal against a judgment of the Court of 
Appeal of Ontario, affirming the judg¬ 
ment of Kelly, J., by which it was found 
in favour of the minority of a class of 
secured debenture-holders of the appel¬ 
lant corporation that tho minority were 
not hound by resolutions passed by tba 
majority of the class of such debenture? 
holders. Tho lattor had purported to 
exorcise a powor conferred on such a 
majority by the terms of a trust deed. 
The resolutions in qnostion sought to 
modify tho rights of tho debenture* 
holdors as an entire class. 

Bofore their Lordship3 proceed to con¬ 
sider tho somewhat involved circum¬ 
stances in which tho question arises, it 
will ho convoniont that they should 
refer to tho principlo to be applied in 
weighing tho outcome of those circum¬ 
stances. 

To give a power to modify tho terms 
on which dobontures in a company uro ( 
socurod is not uncommon in practice. 
The business interests of the company 
may render such a power expedient, 
oven in tho interests of tho class of 
dobenture-boldors as a wholo. The pro¬ 
vision is usually mado in tho form of a 
powor, conforrod by tho instrument 
constituting tho debenture security, upon 
tho majority of tho class of holdors. 
ofton enables them to modify, by reso u 
tion properly passed, tho security itso 
Tho provision of such a powor to a 

majority hears somo -analogy s,1ch a 
powor as that conferred by S. Id of the 
English Companies Act of 1908. which 
onahlos a majority of the share io ers 
by special rosolution to altor tho . r *ces 
of Association. Thoro is, howover, this 
restriction of such powors, when con 
forrod on a majority of a special class in 
ordor to onablo that majority to bind a 
minority. They must ho oxorcised sn 
joct to a gonoral principle, which is AP 
plicahlo to all authorities oonfarrod on 
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majorities of classes enabling them to 
bind minorities. It is that the power 
given must be exercisod for the purpose 
of benefiting the class as a whole, and 
not merely individual members only. 
Subject to this, the power may be un¬ 
restricted. It may bo free from , the 
general,principle in question when the 
power arises not in connexion with a 
class, but only under a general title 
which confers the voto as a right of pro¬ 
perty attaching to a share. The dis¬ 
tinction does not arise in this caso, and 
it is not necessary to express an opinion 
as to its ground. What does arise is the 
question as to whether there is such a 
restriction on the right to vote of a cre¬ 
ditor or member of an analogous class on 
whom is conferred a power to vote for 
the alteration of the title of a minority 
of the class to which he himself be¬ 
longs. 

It was decided by the Judicial Com¬ 
mittee in 1887, in North-West Transpor¬ 
tation Company v. Beatty (1) that where 
a contract, fair in its terms and within 
the powers of a company, had been en¬ 
tered into by the directors with one of 
their own number, as a vendor to them, 
and was therefore voidable, it could not 
be assailod. The reason was that it had 
been ratified by the shareholders at a 
general meeting. At this meeting the 
ratification was actually obtained by the 
aid of tho votes of the vendor director 
himself and his nominees, which produ¬ 
ced a majority of shareholders’ votes at 
that general mooting. Tho vendor in 
exorcising his votes had thus a direct 
personal intorest. It was held that the 
affirmance *of the voidable contract, be¬ 
ing matter only of internal policy, was 
binding on the company, and further 
that evory shareholder, including tho 
vendor, had a right to vote on such a 
question, notwithstanding that ho might 
have a personal interest in the subject- 
matter in conflict with tho intorest of tho 
company itself. As its constitution ena¬ 
bled tho vendor, individually to acquire 
shares freely, bo was entitled to tho votes 
thus carried and to qualify a majority 
at the mooting. Having regard to tho 
constitution of tho company this could 
not bo said to bo opprossivo so as to in¬ 
validate tho voting. Thoro tho question 

(1) (1887] 12 A. C. 689=50 L. J, p. 0. 102= 
57 L. T. 42G=0G \V. R. G47. 


arose, not as regarded a class of credi¬ 
tors, but of shareholders. 

In Burland v. Earle (2) the question 
before the Judicial Committoo was whe¬ 
ther it was ultra vires for a company 
to carry its profits to reserve instead of 
dividing them, and to invest them in a 
manner which, although not ultra vires, 
was objectionable. It was also a ques¬ 
tion with shareholders only. A minority 
of shareholders sued the others, the 
company itself not being a plaintiff, to 
compel the company and its directors to 
distribute accumulated profits, and also 
to compel tho appellant Burland to hand 
over certain funds invested in his sole 
name. It was held that the question* 
being in no way one of ultra vires action, 
was one of internal management only, 
and that any action that could be taken 
required that the company itself should i 
bo plaintiff. It would have been other¬ 
wise had the acts complained of been of 
an ultra vires or actually fraudulent 
character, as had been explained by 
James and Mellish, L. JJ., in Menter v. 
Hooper's Telegraph Works (3), where the 
majority of the shareholders had im¬ 
properly appropriated to themselves pro¬ 
perty which belonged to all tho share¬ 
holders equally. It was laid down in 
Burland v. Earle (2) that a shareholder is 
not debarred from using his voting 
power as a shareholder to carry a resolu¬ 
tion by the circumstance of his having 
a particular intorest in the subject- 
matter of the vote, following in this the 
decision in The. North-West Transporta¬ 
tion Company v. Beatty (1). 

It has been suggested that tho decision 
in those two cases on the last point is 
difficult to reconcile with the restriction 
already reforred to, where the power is 
conferred, not on shareholders generally 
but on a special class, say, of debenture- 
holders, whore a majority in exercising a 
power to modify tho rights of a mino¬ 
rity, must exercise that power in the 
class as a whole. This is a principle 
which goes beyond that applied in 
Mcnier v. Hooper’s Telegraph Works (3) 
inasmuch as it does not depend on mis¬ 
appropriation or fraud being proved. But 
their Lordships do not think that thoro 

(2) [1902] A. C. 83=71 L. J. P. C. 1=85 L.T, 
553=50 W. R. 211=18 T. L. R. 41=0 
Mauson 17. 

(3) [1878] 9 Ch. 850=48 L. J. Ch. 830=30> 
L. T. 209=22 W. R. 39G. 
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is any real difficulty in combining the 
principle that while usually a holder of 
shares or debentures may vote as his 
interest directs, he is subject to the 
further principle that where his voto is 
conferred on him as a member of a class 
lie must conform to the interest of the 
class itself when seeking to exorcise the 
power conferred on his capacity of being 
a member. The second principle is a 
negative ono, one which puts a restriction 
on the completeness of freedom under 
the first, without excluding such freedom 
wholly. 

The distinction, which may prove a 
fine one, is well illustrated in the care¬ 
fully worded judgment of Parker, J., in 
Good fellow v. Nelson Line (4). It was thoro 
held that while the power conferred by 
a trust deed on a majority of debenture- 
holders to hind a minority must ho ex¬ 
ercised bona fide, and while the Court 
lias power to prevent some sorts at least 
of unfairness or oppression, a debenture- 
holder may, subject to this, voto in ac¬ 
cordance *with his individual interests, 
though these may bo peculiar to himself 
and not shared by tho other mombors of 
the class. It was true that a socrot bar¬ 
gain to secure his vote by special treat¬ 
ment might lie troated as bribory, but 
whore tho scheme to be voted upon itself 
provides, as it did in that case, openly 
for special treatment of a debenture- 
holder with a special intorost, ho may 
voto, inasmuch as tho other members of 
the class had tbemsolvos known from 
the first of tho schemo. Thoir Lord- 
ships think that Parker, .T., accurately 
applied in his judgment tho law on this 
point. 

Thoir Lordships now turn to the facts 
in the appoal boforo them. Tho appel¬ 
lant Nickel Corporation was constituted 
under tho law of the Dominion of Canada. 
The Corporation was tho ownor of 
valuable mining properties in tho Pro¬ 
vince of Ontario and of plant there and 
elsewhere. In 1913 tho appollant Cor¬ 
poration had bought from M. J. O'Brien 
now represented by tho respondent Com¬ 
pany and from one John R. Booth min¬ 
ing properties, and had givon them, as 
part of tho purchase price, bonds socurod 
on these properties amounting to ap¬ 
proximately $3,000,000. On a reorganiza- 

(4) [1012] 2 Oh. 324=81 L. J. Ch. fiG4=107 

Jj. T. 344=19 , Man9on 2G5=28 T, L. R. 
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tion, to he presently referred to, these 
bonds were exchanged for bonds secured 
under a trust deed. The Nickel Cor¬ 
poration had an authorized capital of 
$ 20,000,000, divided into 200,000ordinary 
shares of $100 each. Before the reorgani¬ 
zation tho Corporation had issued deben¬ 
ture stock to the amount of $10,000,000, 
secured by floating charges. The ap¬ 
pellant Trust Company was the trustee 
of a deed which constituted the floating 
security, and is also trustee of the securi¬ 
ties in question in this appeal. 

By contract of 10th March 191G, the 
British Government had agreed to pur¬ 
chase tho Nickel Corporation’s output of 
nickel up to a large amount for a period 
of ton years. On 15th March 191G the 
Nickol Corporation, being desirous of re¬ 
organizing its finances and of putting 
them on a more satisfactory footing, 
oxocuted a mortgago deed of trust in 
favour of the second appellant as trustee 
to enable them to issue bonds. These 
bonds were issued at G por cent, interest 
in two series. A and B. of $3,000,000 
each, specially secured on assets of the 
Nickol Corporation, and ranking pari 
passu, with a difference only in the 
period for redemption. The bonds were 
held substantially as follows : 

$ 

J. R. Booth, A Bonds ... 2,184,000 

(Mr. Booth had held bonds 
in tho older form, which 
wore now paid off.) 

J. F. Booth, A Bonds ... 

Francos D. Anderson, A Bonds 
C. A. Masten, A Bonds ... 

M. J. O’Brien, Ltd., A Bonds 


147,000 

38,000 

G.000 

G25.000 


Tho British Government, 
B Bonds 


• • • 


$3,000,000 

3,000,000 


$6,000,000 

The British Government had, as 
already stated, bought tho output of 
nickol by tho appollant Corporation, 
and it appears to have been desirous to 
strengthen tho position of the Corpora¬ 
tion by aiding it to raise a loan. 

Tho trust doed of 15th March 1916 
provided power to a majority of tho 
bond-holders, consisting of not loss than 
three-fourths in value, to sanotion a 
reconstruction of tho Corporation, to 
ontor into a schemo for selling its assots, 
to sanction any modification of tho rights 
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of the bond-holders against the Corpora* 
tion or its property, either under the 
trust deed or otherwise, to accept Other 
securities of the Corporation in lieu of 
the bonds, or to consent to an issue of 
securities constituting a prior charge 
together with other powers. 

The effect of the war was to dis¬ 
organize the markets of the appellant 
Corporation, so that it was mainly by 
the aid of purchases of its stock by a 
Norwegian nickel group, and by the co¬ 
operation of the British Government, 
that the appellant Corporation carried 
on its business between 191G and 1919. 
The Norwegian group purchased both 
debenture stock and ordinary stock in 
large amounts. As the Corporation was 
indebted to its bankers in the end of 
1920, at a meeting of tho first mortgage 
bondholders authority was given for the 
croation of a prior lien bond for 
$300,000 having priority over the first 
mortgage bonds, and this was issued to 
tho bank. 

In February 192L the Nickel Corpo¬ 
ration made default in payment of tho 
half-year’s interest due to tho respon¬ 
dent on tho first mortgage bonds. A 
scheme for l’econstruction was prepared 
on behalf of tho Corporation and was 
laid boforo a meeting of tho first mort¬ 
gage bondholders on 31st March 1921. 
The object of this scheme was to compel 
tho holders of tho first raortgago bonds 
to exchange them for an amount of now 
“A” income bonds equal to tho principal 
of tho former bonds. Tho Corporation 
was also to bo at liberty to issue 
$(>,000,000 of first income l>onds at 10 per 
cent, interest and at 20 per cent premium, 
to bo a first charge on tho property of 
tho Corporation. Provision was made 
for the issuo of tho “A” income bonds 
already roforrod to to rank subsequently 
to tho first income bonds. Tho hank 
and tho Norwegian creditors woro, by 
means of these issues, to havo their 
claims reduced. Tho Corporation was 
also to ho onablod to issue “B” incoma 
bonds to tho amount of $12,500,000, 
ranking pari passu as to principal with 
tho “A” incomo Ijonds. Thoro was also 
givon power by extraordinary resolution 
to sanction tho oxchango of tho “A” in¬ 
como bonds into other securities, .and 
tho British Government was to bo 
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relieved of its obligation to purchase 
nickel. 

It was further provided by tho scheme 
that a committeo of four persons (one 
appointed by the first mortgago bond¬ 
holders other than the British Govern¬ 
ment ; one by tho Debenture Stock¬ 
holders ; one by tho hank, tho Canadian 
Bank of Commerce, and a certain 
Dr. Eydo, representing tho Norwegian 
interests ; and one by tho British Gov¬ 
ernment should ;bavo power to modify 
the scheme without confirmation by 
extraordinary resolution of tho bond¬ 
holders. 

Mr. John R. Booth’s vote was necessary 
in ordor to gain tho required majority of 
bond-holders, and it was secured by a 
promise to give him $2,000,000 of the 
ordinary stock of the Nickel Corporations 
This stock was at the time of little 
valuo, hut it was evident that if tho 
price of nickel rose it might become ot' 
value. The promise to Mr. Booth was 
made some months beforo tho now 
scheme was submitted to tho bond¬ 
holders. 

Tho respondents protested against the 
adoption of tho scheme, but it was carried 
by the prescribed majority at tho meet¬ 
ing of 31st March 1921. Tho respon¬ 
dents thon applied for an intorim in¬ 
junction, but the Court allowed the 
resolutions to be carried into effect, on 
tho terms that if at the trial of the 
action it should bo found that they 
ought not to havo been carried into 
effect, tho appellant Trust Company 
should pay to tho respondents the 
amount of those bonds with interest. 

At the trial in tho Supreme Court 
of Ontario, Kelly, J., hold that what was 
really done was that tho majority at 
tho mooting did not act in the bona fide 
exercise of the rights which the majo¬ 
rity might exorcise, but in consideration 
of what would benefit the Nickel Corpo¬ 
ration and tho personal interests of 
those whose >votes were to be secured. 
Tho voto had beon inlluoncod by special 
negotiations in advance of tho meeting. 
Ho also thought that it was outside tho 
powers of tho majority to confer on a 
Committoo, not nocossarily representing 
tho interests of tho first mortgago 
bondholders, powers which belonged to 
these bond-holders alono, and to autho¬ 
rize tho substitution for their security of 
something which was not a satisfactory 
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security. Ho therefore gave judgment 
for the respondents, tho plaintiffs. 

There was an appeal to tho Court of 
appeal, where Ferguson, J. A., delivered 
the judgment. Ho agreed with Kelly, J., 
in holding that the votes neither of 
Mr. Booth nor of tho British Govern¬ 
ment would have been given for the 
scheme had they been influenced only 
by what was most in tho interest of the 
bondholders. Both of these may, lie 
thought, have acted honestly if mis¬ 
takenly. But what really moved them 
was not a legitimate consideration of 
tho improvomont of their security, 
but that they felt that a re¬ 
fusal to approve the schemo would 
result in serious loss to other persons 
who had lent to or invested in tho 
Corporation. They wished to give those 
persons a chance, ovon if a risk to the 
bond-holders had to he takon in doing it. 
This the Ceurt of appeal hold to have 
been improper. On that ground they 
affirmed tho judgmont of Kolly, J., and 
they affirmed it also on the ground that 
thoro was no power in the majority of 
tho bond-holders to delegate their powers 
of binding tho minority. 

Their Lordships are of opinion that 
judgmont was rightly given for tho res¬ 
pondents in this appial. In tho first 
place, it is plain, oven from his own 
lettors, that boforo Mr. J. R. Booth 
would agree to tho scheme of 1921 his 
vote had to bo secured by the promise of 
$2,000,000 ordinary stock of the Nickel 
Corporation. No doubt ho was entitled 
in giving his vote to considor his own 
irtorosts. But as that vote had como to 
him as a member of a class ho was bound 
to oxerciso it with tho interests of the 
class itself kept in view as dominant. It 
may bo that, as Forguson, J. A., thought, 
ho and those with whom ho was nego¬ 
tiating considered tho schomo tho host 
way out of tho difficulties with which 
tho Corporation was besot. But they 
had something olso to considor in the 
first placi. Their duty was to look to 
tho difficulties of tho bond holders as a 
class, and not to givo any one of thoso 
bond-holders a special personal advan¬ 
tage, not forming part of tho schomo to 
be votod for, in ord )r to induco him to 
assent. On this ground by itself thoir 
Lordships aro of opinion that tho reso¬ 
lutions cannot stand. They think, in 
the second place, that tho appointment 
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of a committee of four persons, with 
power to modify in a very extensive 
fashion the security of the mortgago 
bond-holders, was ultra vires. As has 
been pointed out the appointment of the 
majority of this Committee was not en¬ 
trusted to tho mortgage bond-holders 
themselves. They might have acted 
together by a proper majority, but 
neither in form nor in substance, was 
any power given to that majority to 
delegate. It was only under tho pro¬ 
visions of the deed of mortgage and 
trust of 15th March 1916 that the 
scheme of Hist May 1921 could be made, 
and the forraor contained no provision 
authorizing it. Other points referred to 
in the judgments were raised in criticism 
of tho scheme, hut it is not necessary 
for thoir Lordships to enter on them. 

For tho reasons given they will hum¬ 
bly advise His Majesty that this appeal 
should bo dismissed with costs. 

Appeal dismissed. 

Solicitors for Appellants —Blake ft 
Redden. 

Selicitors for Respondents —Lawrence 
Jones & Co. 
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7th February 1927 

Viscount Finlay and Viscount 
Dunedin, Lords Parmoor and 
Darlino Warrington op Clyffi: 

William Robins —Appellant. 

v. 

National Trust Co., Ld.. and others 
Respondents. 

Privy Council Appeal No. 122 of 1925. 

# (a) Will—Testamentary capacity—Exis¬ 

tence as to, is a question of fact. 

Whether ft man ftt tho time of making bD 
will hftd testamentary capacity, nnd whether a 
will was tho result of bis own wish nnd act, or 
was procurod from him by moaris of fraud or 
oircumvontion or unduo inflluonco, are pure 
questions of fact. [I*• CG, C. 1J 

# ( b ) Privy Council — Pule as to concurrent 
findings applies to all judicatures subordinate 
to Privy Council. 

Tho rulo as to concurrent findings is not a 
rulo based on any statutory provision. It is 
rather a rulo of conduct which tho Privy Council 
has laid down for itself. As such it has .gradu¬ 
ally developed. Tho judicature which has 
given greatest occasion for its dovolopmbiit has 
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undoubtedly b 0 en the judicature of ludi*i, but 
the principle is not in any way limited in ita 
application to Indian Legislature or Indian Law. 
The rule is a rule of oouduct for the Empire, and 
will be applied to all the various judicatures 
whoso final tribunal is the Privy Council. 

[P. 69. C. 1] 

(c) Privy Council—Concurrent findings of 
two Courts—Second appeal Court will not ordi¬ 
narily interfere. 

The Privy Council as Court of seooud appaal 
will not interfere with concurrent judgments of 
the Courts below on matters of fact unless very 
definite and explicit grounds for that interfer¬ 
ence are assigned such as miscarriage of justice 
or the violation of any principle of law or pro¬ 
cedure ; 28 Cal. 1 ( P . C.) and 81 Cal. 871 (P. C.) f 
Ref. [P. 68, C. 1] 

This expression means such departure from 
the rules which pormeatd all judicial procedure 
as to make th it which happened not in the pro¬ 
per use of the word judicial procedure at all. 

[P. 68, C. 2] 

There is also another way of preventing the 
application of the rule. If it cau bj shown 
that the finding of one of the Courts is so based 
on an erroneous proposition of law that if that 
proposition ha corrected the finding disappears, 
then in that case it is no finding at all. 

[P. 68, C. 2] 

The rule (as to concurrent findings) is none 
the less applicable because the two Courts may 
not have tikon precisely the same view of the 
weight to bj attached tooich particular item of 
evidence : 33 Cal. 803 (P. C\), Ref. [P. 70, C. 1] 

❖ (d) Will—Testamentary capacity — Pro- 
pounder has to prove. 

According to English Law those who pro¬ 
pound a will must show that the will of which 
probate is sought is the will of the testator, and 
that the testator was a person of testamentary 
capacity. In ordinary cases if there is no sug¬ 
gestion to the contrary, any man who is shown 
to have executed a will in ordinary form will be 
presumed to hive testamentary capacity, but the 
moment the capacity is called in question then 
at once the onus lies on those propounding the 
will to aftlrm positively the testa me itary capa¬ 
city. Moreover, if a will is only proved in com¬ 
mon and not in solemn form, the same rule 
applies even though the action is to attack a 
probate which lias been granted long ago : Barry 
v. ButUn , 2 Moo. P. C. 480 ; Cross , v. Cross 3 
Sw. <k Tr. 292 ; aud Tyrrell v. Vain ton (1894), P. 
161. Def. [P. G8, C. 2} 

Stuart Devan, 0. E. Fleming and 
Robert Aeke— for Appellant. 

Glyn Osier, J. J. Rode and I. F. Tlelh 
mett —for Respondents. 

Viscount Dunedin— The late Ed¬ 
ward Chandler Walker was at first senior 
partner of the firm of Walker & Sons, and 
thereafter when that firm was changed 
into a limited company was President 
of Walker Sons, Limited, whiskey 
distillers, Walkorville, Ontario. lie was 
a very wealthy man, married, hut with 
no children, and ho died on the 11th 
March 1910, loaving a widow. He loft 


a will of date 127th February 1911, and 
the respondents are the trustees and the 
principal beneficiaries under the said 
will. The said will revoked all prior 
wills. The testator had made a prior 
will on 21st December 1901, under 
which the appellant is a benoficiary. 
Tbe present action is at the instance of 
the appellant to sot aside the will of 
1914, and restore the will of 1901. Tbe 
grounds on which ho seeks to set aside 
the will of 1914 are : * 

Want of testamentary capacity in 
the testator on the date of the execution 
of the said will; 

Fraud or undue inlluence by which 
the testator’s brothers obtained the execu¬ 
tion of the said will. 

The appellant was manager of the 
company, both as a firm and afterwards 
as a limited company, for a long period, 
and was on terms of great intimacy with 
th) testator. The appellant loft Walker- 
ville in 1914, and went to England. He 
alleges that he only camo to know of the 
will of 1901 under which he was a bene¬ 
ficiary, and of the state of affairs as at 
the date of the will of 1914, in April 
1922. On the 23rd June 1923, he raised 
the present action against the executors, 
and the beneficiaries were afterwards 
added as defendants. 

The action was tried before Mowat, J., 
without a jury. Evidence was read on 
both sides. The evidence was volumin¬ 
ous and contradictory, and the trial 
lasted six or seven days. The learned 
Judge found that no testamentary in¬ 
capacity of the testator had been made 
out, and that it had not been shown 
that the execution of the will was in¬ 
duced by fraud or undue influence, and 
ho dismissed the action. Appeal was 
taken to the Appellate Division of the 
Supremo Court of Ontario, and that 
Court unanimously affirmed the judg¬ 
ment of the trial Judge. Appeal has 
now been taken to the King in Council 
and the appollant has sought to induce 
their Lordships who sat on this Board t,o 
examine and revise the ovidence and to 
come to the conclusion that the result 
arrived at by the trial Judge and the 
Court of appeal was wrong. This raises 
in a quite distinct way the question of 
whether their Lordships will oxamine 
thd ovidence in order to intorfero with 
the concurrent findings of two Courts on 
a pure question of fact. Whothera man 
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at the time of making his will had testa¬ 
mentary capacity, whether a will was 
the result of his own wish and act or 
was procured from him by means of fraud 
or circumvention or undue influence, 
are puro questions of fact. The rule as 
to concurrent findings is not a rule bused 
on any statutory provision. It is rather 
a rule of conduct which tho Board has 
laid down for itself. As such it has 
gradually developed. The judicature 
which has givon greatest occasion for its 
development has undoubtedly boon the 
judicature of India, but the principle is 
not in any way limited in its application 
to Indian legislation or Indian law, bo 
it Hindu or Moslem, as such. Indeed it 
is obvious that if such a rule is a good 
rule to be applied to tho findings of tho 
Courts in India, thero could bo no reason 
for suggesting that the findings of tho 
Courts of our groat solf-govorning Domin¬ 
ions should bo entitled to less con¬ 
sideration. Their Lordships wish it to 
be clearly understood that tho rule of 
conduct is a rule of conduct for tho 
Empiro, and will ho applied to all tho 
various judicatures whoso final tribunal 
is this Board. 

Being, as has been said, a rule of con¬ 
duct, and not a statutory provision, tho 
rule is not cast iron, but it would avail 
little to try to givo a definition which 
should at onco bo oxhaustivo and accu¬ 
rate of tho exceptions which may ariso. 

It will be sufficient to quoto what 
has boon said on this subject in tho past. 

In Mound Tha Jlnycc.n v. Moung Pan 
P//o (1) Lord Ilobhouso delivering tho 
judgment of a Board which included 
Lord Macnaghton and Lord Lindloy, 
said : 

There has boon nothing to show that thero 
has boon a miscarriage of justico or that any 
principles of law or of procedure have boon 
violated in the Courts bolow. This caso is ono 
which very decidedly falls within tho valuablo 
principle recognised hero commonly observed in 
second Courts of Appeal, that such a Court will 
not intorforo with concurrent judgments of tho 
Courts below on matters of fact; unless vory 
definite and explicit grounds for that intorforonco 
aro assigned. 

And in liani Srimati v. Khajindra 
Narayan Singh (2), Lord Lindloy re¬ 
peated tho viow : 

The appellants have failed to show any mia- 
oarriago of justico or tho violation of any prlnci- 

~7l) 11900] 28 Cal. 1=27 I. A. 100=4 0. W. N. 

808=2 Bom. L. R. 985=7 Bar. 780 (P. C.). 

(2) [1904] 81 Cal. 871=31 I. A. 127=0 0. W. 

N. 74=8 Bar. 035 (P. C.). 


pie of law or procedure. Their Lordships, there-- 
fore, soo no reason for departing from the usual. 
practice of this Board of declining to interfere 
with two concurrent findings on pure questions < 
of fact. 


Thoro was a faint attempt made in the* 
present case to argue that what the 
appellant considered a quite inadequate 
appreciation and an unjustifiable belittl- 1 
ing of a certain witness whom he regarded' 
as all important would amount to a mis¬ 
carriage of justico. The expression means; 
no such thing. It means such departure' 
from tho rules which permeate all judi-j 
cial procedure as to make that which, 
happened nob in tho proper use of the 
word judicial procedure at all. There 
is, however, also another way of prevent¬ 
ing the application of the rule. If it’ 
can he shown that tho finding of one of 
the Courts is so based on an erroneous 
proposition of law that if that proposition 
be corrected tho finding disappears, then 
in that caso it is no finding at all. Such 
an attorapt was mado with great skill 
and portinacity by Mr. Bevan for tho 
appellant in tho present case. Ho laid 
stress on tho law as it had been authori-^ 
tativoly sottlod in England, and inj 
Ontario in such matters tho law of 
England rules. Now the English Courts 
havo gono what some might think protty 
far on tho quostion of what duty lies on 
those who propound a will. Thoso who 
propound a will must show that tho will 
of which probate is sought is the will of 
tho testator, and that tho testator was a 
person of testamontary capaoity. In 
ordinary casos if thoro is no suggestion to 
the contrary any man who is shown to 
havo oxocutod a will in ordinary form 
will bo prosumod to have testamentary 
capacity, but tho moment tho capaoity is 
called in question thon at onco tho onus 
Iios on thoso propounding tho will to 
affirm positively tho testamentary capa¬ 
city. Moroovor, if a will is only provod 
in common and not in solemn form, tho 
samo rulo applios ovon though tho aotion 
is to attack a probato which has boon 
granted long ago. Thoso propositions 
will ho found to bo sottlod by tho follow¬ 


ing oases : „ 

parry v. Butlin (3), Cross v. Cross (1/, 

Tyrrell v. Painton (5)._ 


Moo. P. 0. 480. 



(5) [1094] 

W. R. 843. 



1927 Wm. Robins v.National Trust Co., Ltd. (Viscount Dunedin) Privy Council G9 


Now their Lordships will assume that 
these caso3 aro right. The reason for 
this form of expression is that the Appel¬ 
late Division of tho Court of Ontario in 
tho case of Larocque v. Landry (6), 
seem to havo taken another view, 
for that Court held that once pro¬ 
bate was granted though only in common 
form, the onus was on him who sought to 
set it aside. Now when an Appellate 
Court in a Colony which is regulated by 
English law diffors from an Appellate 
Court in England, it is not right to 
assume that tho Colonial Court is wrong. 
It is otherwise if tho authority in 
England is that of tho House of Lords. 
That is tho supremo tribunal to sottlo 
English law, and that being settlod, tho 
Colonial Court which is bound by English 
law is bound to follow it. Equally, of 
course, tho point of difference may bo 
settlod so far as tho Colonial Court is 


concerned by a judgment of this Board. 
But in tho presont case their Lordship 

do not consider it nocossary to settle 
which of the two views is right; thej 
will assume for tho purposes of this dis 
cussion, that tho English rule is right 
But givon tho law tho appellant in theii 
Lordships’ opinion fails in its applicator 
to the fa at s. Their Lordships canno! 
help thinking that the appellant take 
rathor a wrong view of what is truly the 
function of tho question of onus in such 
cases. Onus is always on a person win 
assorts a proposition or fact which is nol 
self-evidont. t o assort that a man whe 
is alive was born roquiro 3 no proof. The 
onus is not on the parson making the 
assertion because it is self-evident tha( 
he had boon born. But to assert that he 
was born on a certain date if tho dato i 
material, requires proof; the onus is or 
tho person making tho assertion. Now 
»n conducting any inquiry, tho determin 
tribunal, bo it Judgo or jury, wil 
often find that tho onus is sometimes or 
the side of ono contending party, some 
tunes on tho sido of tho other, or, as it i« 
often expressed, that in cortain circum 
stances the onus shifts. But onus as a 
determining factor of tho whole case car 
only an3e if tho tribunal finds tho ovi 
donco pro and con so evenly balancer 
that it can come to no sure conclusion 
Ihon the onus will dotormino the matter 
.t if the tribunal, after hearing ant 
weighing the evidence, comes to a deter 

(°) S2Q. L.R.~47u 
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minate conclusion, tho onus has nothing 
to do with it, and need not ho further 
considered. That seems to their Lord- 
ships the case boro. After reviewing the 
evidence as to capacity the learned trial 
Judge says: 

tho result of this evidence pieced together, 
dovetailed together, combined and considered as 
a whole doas not mike mo think th it there was 
anything which would affect tho mind or which 
would show the incapacity of the Into E. C. 
Walker to make his will when he did. 

Tho Court of Appeal first stated tho 
grounds put forward by tho appellant for 
tho reversal of tho judgment of tho trial 
Judgo, thus : 

that the evidence established that the testator 
was not mentally capable of making a will at 
the time when the alleged will was oxecutod. 

and after examining the evidence it 
concludes thus: 

the plaintiff clearly fails upon the first of his 
grounds for the reversal of tho judgment. 

There is a passage at tho beginning of 
tho trial Judge’s judgment which shows 
that on tho question of onus he agreed 
with what had been laid down by the 
Court of Ontario, and the appellant 
argued that tho learned Judges of the 
Court ot Appeal must ho presumed to 
have had tho same views, and that, 
consequently, the whole judgment was 
vitiated by this wrong view a 3 to onus. 
But, as has been already explained, there 
was no question of onus in the determina¬ 
tion as it came to bo made. It was a 
considered result of tho evidence, and 
onus as a determining factor never arose 
for tho loavno l Judgos could, and did, 
como to a positive conclusion on the 
ovidenco laid. Learned counsel laid 
stress on tho fact that tho trial Judge 
expressed the result of his view ina 
negative fashion : 

Tho ovidouc3 does not make mo think that 
thoro was anything which would show tho 
incapacity of tho testator. 

. A nd ho argued that that was no posi¬ 
tive finding of capacity as the authorities 
require. The learned Judgo was not 
dealing with onus. Ho was stating a 
result in ordinary English, and to say 
that the above sontonco was not a posi¬ 
tive finding of capacity seems to their 
Lordships as out of tho question as to 
say that if ono said of a man that ho was 
not dead on a certain date thero was no 
uncling that ho was alivo. 

Iheir Lordships therefore think that 
tho attempt to avoid tho effect of tho 
concurrent finding rule fails. Much was 
sought to ho made of tho unfair way in 
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which tho appellant argued the trial 
Judge had treated the evidence of a cer- 
tain Dr. Shurly. Sotue of tho criticisms 
lie made do not particularly recommend 
themselves to their Lordships, but in tho 
end ho came to his result on a considera¬ 
tion of the whole evidence. That tho 
Court of Appeal looked at tho evidonco 
in rather a different way matters not, 
for tho rule is a rule as to concurrent 
findings, and not a rule as to concurrent 
reasons. Thus in 11am Amujra Narain 
Singh v. Chowdhry Ha unman Sakai (7) 

tho judgment of their Hoard states : 

The rule (as to concurrent fiudinga) Is none 
the less applicable because tho Courts may not 
have taken precisely the same view of the weight 
to be att ichod to each particular item of evi¬ 
dence. 

No question of this sort arisos as to 
the procuring of tho will by fraud or 
undue influence, because it is admitted 
that in that case tho onus is always on 
tho person who attacks the will. See 
Craig v. Lamournir (8). 

In their Lordships' opinion tho rule as 
to concurrent findings clearly applies in 
this case, and the appial falls to he dis¬ 
missed. A petition was lodged for tho 
admission of now evidonco. This appli¬ 
cation had boon inado to tho Court of 
Appeal and refused. Their Lordships 
will l*e slow indeed to interfere with tho 
decision of tho local Court on what is 
really a question of discretion and pro¬ 
cedure. This potition thoroforo falls to 
ho dismissed with costs. 

Thoir Lordships will humbly advise 
His Majosty in accordance with tho 
above opinion. Tho appellant will pay 
tho costs of tho appeal. 

n.O. Appeal dismissed. 

Solicitors for Appollant— Collyer-Bris' 
tow Co. 

Solicitors for Respondents —HI ike .t 
Hodden Fresh fields, Beese .t Mnnm, 


(7) (1903J 33 Gal. 301=30 I. A. 11^=7 C.W.N. 
225=5 Bom. L. R. C, =s 9»r. 400 (P. C.). 

(8) f 1020] A. C. 310=89 T,. J. 1*. 0. 22=30 
T. T.. R. 20 
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[From Madras : see A. I. U. 

-1922 Mad. 510 (2)] 

14th February 1927 

Lords Phillimore and Darling, 

Mr. Amef.r Ali and Sir Lancelot 

Sanderson. 

Sathappa Chcttij and others —Appel¬ 
lants. 

v. 

S. N. Subrahmanyan Chetty and others 
—Respondents. 

Privy Council Appeal No. 40 of 1924. 

** («) Civil P. C., O. 1. R. 10— Partnership 
—Suit for dissolution—Person who together 
with the firm forms a superior partnership I* 
not a necessary party. 

In a suit for dissolution r.f partnership and 
accounts, a person who was not in partnership 
as a member of the firm, but possibly in » 
suporior p irtnership of which ho was one sido 
and the whole firm as a unit was oa tho other 
side, is not a necessary party. [P 71 C 1] 

❖ (h) Contract Act, S. 253— Dissolution. 

Filing plaint in a suit for dissolution by ono 
partnor is enough of itself to put an end to a 
partnership at Will. [P 71 C 2] 

A. M. Dunne and K. Ilrown —for Ap¬ 
pellants. 

(/. II. Lowndes and K. V. B. Narasinr 
ham —for Respondents. 

Lord Phillimore.—Tho contention of 
the appollants has boon ably put bofore 
thoir Lordships ; but in thoir view it 
fails. 

In this caso live Cliotti families 
forraod, in April 1902, an oral partner¬ 
ship at Will for the purpose of conduct¬ 
ing a banking and money-lending busi¬ 
ness in Burma, they boing thomsolves 
resident on tho continent of India. Uio 
plaintiff and his children forme:! one of 
tho familios and it will ho convenient to 
treat tho representative hold as the 
single party in tho judgment which thoir 
Lordships are giving. He hold six and 
a half out of ton sliaros. Only 90,000 
rupees woro paid in as capital ; hut it 
was ono of tho terms of the arrangement 
that tho plaintiff should bo called ui>on 
and bo prepared to lond furthor sums at 
a spocifiod rate of intorost. Business 
was carried on by agencies and tho first 
agent was one of the partnors, the third 
defendant. IIo did not manago woll and 
by 1907 there had boon vory groat lossoj. 
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After that time very little money-lending 
business was clono ; it gradually dimi¬ 
nished and finally ceased, other agonts 
being appointed, whose principal occupa¬ 
tion was to get in the debt3. The plain¬ 
tiff advanced very considerable sums of 
money and it is obvious and had been 
obvious for a considerable time that, 
if and when the partnership came to 
an end, or whenever it should come to 
an end, the only question would be how 
much the defendants would hive to pay 
to the plaintiff. It is quite clear that 
thoro will 1)0 a considerable loss. It is ’ 
<]uite clear that the plaintiff will not 
get back a great portion of his advances. 
He will himself have to contribute six 
and a half shares out of the ton shares of 
the loss, but lie will 1)9 entitled to some¬ 
thing mere or loss, unless ho is barred by 
the Limitation Act, from the other de¬ 
fendants. 

On 3rd January 1910, the present 
plaintiff and the first defendant sued the 
third defendant, making the other part¬ 
ners also pirties, to recover the loss 
which his mismanagement was supposed 
to have produced. He setup that it was 
a partnership matter and that nothing 
could badetermined against him until 
the accounts of the partnership wore 
taken, and the Subordinate Judge agreed 
with him on 5th December 19LL, and 
dismissed the suit. The High Court 
affirmed this and dismissed the appeal on 
2Lst January, 1915. 

On 6th March 1917, the plaintiff in¬ 
stituted the present suit against his four 
other partners and their sons, claiming a 
dissolution of partnership and accounts 
and consequential relief, including a 
Receiver to get in such assets, if any, as 
are still outstanding. 

The defence raised two point; one 
which can be disposed of at once, that 
there was a partner called Noolainogain, 
who was a necessary party to the suit. 
The Subordinate Judge thought he was ; 
the High Court thought ho was not; 
that he wis not in partnership as a 
member °f the firm, but possibly in a 
superior partnership of which ho was 
ono side and the whole firm as a unit 
was tho other side. In their Lordships’ 
view that is right and that settles tho 
question; he is no necessary party to 
an intornal suit botween the five mem¬ 
bers of tbo unit Which formed the part¬ 
nership with him. 
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That leaves the question of tho Limi¬ 
tation Act. In the view of the Subor¬ 
dinate Judge this partnership had been 
dissolved considerably more than throe 
years before the date of tho institution 
of tho present suit. In their Lordships’ 
view this was not so; in their view 
there never had been any dissolution 
until the plaintiff, by the present suit; 
by his writ and plaint claiming dissolu¬ 
tion 

whi ch of itself is ono ngh to put a n end 
to a partnership at will. Their Lord - 
ships tlnnlTThat the Judges of the High 
Court were right. It is clear that up to 
some stage in tho previons suit tho 
pirties wore urging, and successfully 
urging, that the partnership was still 
subsisting. On one view that may bo 
said to 1)9 the case up to the date of the 
appeal judgment in 1915, which if so is 
within the period of limitation ; but, 
oven if that view be not taken, there is 
no definite date upon which tho defen¬ 
dants can put their fingers successfully 
as a date at which the partnership was 
dissolved, and, when their Lordships 
come to consider the business which lies 
at tho root of tho whole matter, it 
stands in this way : The plaintiff ought 
at some time or other to recover some 
moneys from tho other parties. If the 
partnership was put an end to some 
years ago his rights arose then and 
either the parties ought at once to have 
contributed such a sum as would make 
up to him his share of tho loss, or they 
ought to have in some way disposed of 
tho remaining assets and then mot the 
remainder of the loss by their contribu¬ 
tions. But no ono at the tima suggested 
this - On the other hand they were 
entitled to say to the plaintiff : 

“Until all tho assets are ;realiz*d wo cannot 
tell how much we owe to you. and we claim not 
to pay you anything uutil all the assets; are 
realizid. 

If so, for that purpose tho partnership 
wont on; it went on, not because it 
would do any more business, until those 
assets were realized, tho final dissolution 
of the partnership could not take place. 
For this and for the other reasons given 
by the learned .lodges in tho High Court 
their Lordships are of opinion that their 
decision was right, and they will humbly 
advise His Majesty that this appeal ho 
dismissed with costs. The judgment of 
tho High Court, remitting tho case with 
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directions to tho Subordinate Judge in 
the circumstances appears to their Lord- 
ships to bo tho right one. 

Appeal dismissed. 

Solicitors for Appellants—////. S. L. 
Polak. 

Solicitors for Respondents— Douglas 
Grant and Dold. 
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\From Lahore, A. I. R. 1924 Lahore 

109 and A. I. II. 1924 Lahore 192 (l).] 

11th February 1927 

Viscount Dunedin, Lord Salvesen, 
Sir John Wallis. 

Punjab Cotton Press Co. Ltd. —Appel¬ 
lants. 

v. 

Secretary of State —Respondent. 

Privy Council Appeals Nos. 41, .39 and 
40 of 1925. 

❖ Limitation Act. Arts. 2 and SQ—Plaintlff's 
property suffering damage by canal being cut 
—Canal cut to avoid damage to adjacent railway 
—Art. 2 docs not apply—Northern India Canal 
and Drainage Act (8 of 187 I), S. 15—4 Lah. 
428=79 I. C. 208 aud 4 Lah, 432 = 79 1. C. 
183, Reversed. 

Where the canal authorities cut tho bmk of 
a canal to avoid accident to tho adjoining- rail¬ 
way and not to the canal and plaintiffs adja¬ 
cent mills were damaged. 

Held : that Art. 2 was not applicable as tho 
act alleged was not done in pursuanco of any 
enactment : 4 Lah. 428=79 1. C. 208 and 4 

Lah. 432=79 I. C. 185, Reversed. [P 73, C 1J 
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i ight, although their Lordships do not 
think it went upon the right ground, 
beeauso it was put upon Art. 2 of tho 
Limitation Act, instead of upon Art. 36. 
The . first suit, however, was brought 
within two years, and, therefore, so far 
as limitation is concerned, it is either 
hit under Art. 2 or not at all. Art. 2 is: 

For compensation for doing or for omitting 
to d ) an act allege ! to ba iu pursuanco »of any 
onactui3ut for tho time being in British India. 

and the period is ninety days. 

What is complained of here is that tho 
Government, who aro tho peoplo in 
charge of the canals, constructed a vast 
set of irrigation canals in tho neighbour¬ 
hood of tho Ravi river. The Ravi 
river was prone to frequent floods and 
thoso canals not only acted as irrigation 
canals, hut they also acted to a certain 
oxtent as relievers of tho river in flood : 
hut tho rivor had boon apt to flood to an 
extent which tho canals could not re¬ 
lievo, and accordingly spilt water cam© 
upon certain land on oither side of the 
canal and, at a certain placo.in order to 
deal with this spilt water and let it 
away to the ordinary level of the coun¬ 
try, tho officials, first of all, cut three 
cuts through tho canal at a place marked 
M. on tho map (not shown here). Tho re¬ 
sult of that was to lot water down from 
one side of tho canal, namely, tho side 
noarost tho Ravi rivor, to tho other 9ide 
and thon down tho water tumbled; then 


L. De Gruylher and Dube for—Appel¬ 
lants. 

A. M. Dunne and A". Brown for—Res¬ 
pondent. 

Viscount Dunedin.— Thoso throo 
suits havo boon consolidated aud they 
have all boon docidod on tho same plea 
by the learned Judges of tho High Court 
at Lahoro, but in truth thoy are in a 
different position, becauso tho first suit 
was brought beforo tho expiry of two 
years and tho other two suits woro not 
brought until tho expiry of tho two 
years, in other words, tho lirst suit is 
not hit by tho limitation of Art. 3G of 
tho First Schedule of tho Limitation Act, 
which reads as follows : 

For compensation for any malfeasance, mis¬ 
feasance or uonfoa9anco, independent of con¬ 
tract and not herein specially provided for, 
limitation two years. 

But the two other suits aro hit and 
thoreforo in so far as tho two latter 
suits woro dismissed, tho judgment was 


thoro became a groat accumulation ot 
wator lowor down and, in ordor to lot 
that wator away, tho configuration of 
ground being such that tho Ravi River 
at this placo was in a position well to 
loft of tho canal, looking tho way that 
tho water is flowing, thoy recently cut 
two othor cuts, lotting' tho water hack 
again to its old sido noxt tho Ravi rivoi. 
Thoy cut at a placo which is marked A 
on tho plan, a cut quite closo to whoie 
tho railway passes on a high embank 
mont, and they did so as allogod really 
bocauso thoy wero afraid, if this ac¬ 
cumulation wont on, tho railway era- 
bankmont and tho railway might bo 
injured. Tho result of that, as tho 
plaintiffs’ say, was to injuro thoir mills. 
It is quite clear that, upon tho plain¬ 
tiffs’ showing, this was an act which tho 
dofondants porformod at their own 
hands, and which, so far as statutes woro 
concerned, thoy do not 1 soom on tho 
statement contained in tho plaint in a 
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V03ifcion to justify. No doubt, if they 
can show that what was done falls 
within the provisions of tho Canal Act, 
that is to say, if they can show that it 
was really done, as S.1G (15 ?) of the Canal 
Act says, in order to avoid accident to 
tho canal, then they will como straight 
within the clause already mentioned, 
Art. 2 of tho Second Schedule. But 
their Lordships think tho lower Court 
lias strayed into au error, in that they 
,have taken that as if it were proved 
against the averment of the plaintiffs. 
The plaintiffs’ case as it stands does not 
show that tho action was done for auy 
jpurposo of protecting tho 'canal, hut 
only tor the purpose of protecting tho 
railway and lotting the water away. 
Accordingly, a determination of it at 
this stage depending upon Article 2 can¬ 
not stand ; but, at tho same 'time, when 
the caso goes hack, tho learned Judge 
•of first instance having gone -into^the 
facts, if the High Court, on taking up 
those facts, consider that it is -proved as 

matter of fact that tho operation was 
really (or the protection of the canal and 
that, consequently, it falls within S. 1G 
(15 ?) of tho Canal Act, no doubt tho 
plea of limitation will apply. In other 
words, the judgment io not nocessarily 
wrong in applying tho plea of limitation 
under Article 2, hub it is wrong, because 
it has applied it to a case which is con¬ 
trary to what is averred by tho plaintiffs 
before it has como to a determination on 
tho facts. Tho case will, therefore, have 
logo hack, and thoir Lordships will 
humbly advise His Majesty accordingly. 

As there has boon divided success, 
there will he no costs awarded to either 
party. 

ft- D. Case remanded. 

Solicitors for Apppallants— S. L. PolaU. 

Solicitors for Respondent— Solicitor, 
India OQicc. 
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(From Calcutta : A. I. 11. 1925 Cal. 213) 
22nd February 1927 
Lords Philltmore and Darling, Mr. 
Ameer Ali, and Sir Lancelot 

Sanderson. 

Dankti Ilcliari Chatter]i —Appellant. 

v. 

Narain D is Dxtt and others —Res¬ 
pondents. 

Privy Council Appoal No. 79 of 1925 

Bongal Appeal No. 9 of 1924. 


#*(a) Civil P. C., O. 34, It. C —Several viort - 
gagecs having decrees In the same suit—Last 
mortgagee must not wait for previous mortgagees 
to take steps , to entitle him to personal decree — 
ltlght to personal decree accrues when final 
decree Is made though personal decree can to 
made only after exhausting property ty sale. 

There were several mortgages prior to that of 
the applicant for personal decree. A decree was 
passed in 1905. The applicant took no steps 
until 1919 as ho waited for previous mortgagees 
to take steps : 

Held , that after decree every party was 
an actor and could take steps to enforce the 
decree where the amount was ascertained and 
decreed and if the piior mortgagees were slow 
in exercising their rights so us to imperil the 
rights of tho later mortgagee (the applicant) 
ought to have taken action earlier. It* is no 
doubt true that he could not have got a per¬ 
sonal docree until all the »mortgaged properties 
have been exhausted, but that would not mean 
that tho applicant for a personal decree could 
first wait till just short of 12 years before selling 
and thou take another period just short of 12 
years for a personal decree, sinco his right to a 
personal decree accrued along with his other 
rights when the final decree was made. If he 
wished toexerci?c the right to a personal decreo 
in time he must also take timely steps for those 
proceedings which were necessarilv prelimi¬ 
nary. [P 74, C2P 75, C 1] 

# ^ ( 6 ) Limitation Act , Art . 183— Application 
for transfer of decree Is not revival of decree. 

An application for transmission of a dccreo 
from the High Court to the District Court is not 
by itself a revival of the decree within the mean¬ 
ing of the Act inasmuch as it is a mere minis¬ 
terial act of an officer of the Court and not 
the judicial act of a judge : 43 Cal. 903 (F. It.) 

Appr. A.I. R. 1925 Cal. 213, Afiir. [P 75, Cl A* 2J 

G. It. Lowndes , B. Dube and K. Alt 
Afzal —for Appellant. 

L.Dc Gruyther and E. B. Bailees —for 
Respondent. 

Lord Phillimore —Th is case involves 
two questions upon tho ‘Limitation Act. 
One Sarat Chundor Dutt effected four 
mortgages upon his various properties. 
Tho first encumbered two properties only; 
tho second and third encumbered tho 
samo two properties and thirty-four 
others ; tho fourth, ‘which has givon riso 
to' the prosent appeal, 'encumbered all 
thirty-six and nominally at any rate, 
some three others. 

Tho fact that ’'there wore those addi¬ 
tional properties might in one view have 
some hearing upon the points to he de¬ 
cided, and tho counsel for tho respondents 
insisted upon them ; hut in thoir Lord* 
ships view they are so shadowy and un¬ 
certain that they may ho thrown out of 
consideration in tho present caso. 

Iho dato of tho fourth mortgage was 
the 21st December, 1900—the fourth 
mortgagee being the present appellant. 
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In 1003 tlie mortgagor partly paid off 
the fourth mortgagee by assigning to him 
certain mortgages valued at Rs. 35,000 in 
part satisfaction of his claim. 

In 1001 the (irst mortgagee brought a 
suit on the Original Side of tho High 
Court of Calcutta, making the throe 
subsequent mortgagees and tho mortgagor 
parties and obtained the usual preliminary 
decree on the 27th August 1002, in res¬ 
pect of his mortgage and the other mort¬ 
gagors and a final decree on the 1th Feb¬ 
ruary. 1005. 

In August 1005, tho two properties, 
which were tho subject of the first mort¬ 
gage, were sold, and sufficient was rea¬ 
lized to pay ofT the first mortgagee and 
leave some surplus. 

In February 1017, the properties sub¬ 
ject to tho second and third mortgages, 
were sold, and their proceeds with the 
balance left from the previous salo about 
equalled what was duo, possibly not quite 
enough to pay them. But apparently 
tho second and third mortgagees were 
satisfied. 

The fourth mortgagee took no further 
steps. In April 1010, tho mortgagor 
died, loaving two son''', the respondents, 
Nos. 1 and 2, and on tho 20th May 
1010, the appellant, on tho suggestion 
that the mortgagor was dead, that his 
two sons and his widow represented him, 
and that ho had loft property outside the 
limits of tho original jurisdiction of tho 
High Court, and within tho jurisdiction 
of tho District Court at 1 Iloogly, made an 
application that satisfaction of his judg¬ 
ment might ho entered in rospoct of tho 
sum of Rs. 35,005, and that ho might bo 
at liberty to oxocute his decree for 
Rs. 82,725, being tho balance of principal 
and intorost against tho widow and tho 
two sons, and that for this purpose tho 
propor papers should bo transmitted to 
tho District Court at Hoogly. 

Upon this suggestion an administrative 
order according to tho cursus curiao was 
made by the Registrar and supported by 
a certificate of a Judge stating that satis¬ 
faction had not boon mado of tho full 
judgment debt, and that no order had 
been made in his Court for oxocution of 
the docreo, and fixing tho nocossary costs 
of tho certificate. 

Thoroupon tho appellant appliod to tho 
Subordinate Judge at Hoogly for an order 
for salo of tho properties within tho juris¬ 
diction which wero alloged to have bo- 
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longed to tho deceased mortgagor, and 
notice of this application was given to 
the respondents and the widow. 

Their proper course, there is no doubt, 
was to raise any objection they might 
have in the Court of the Subordinate 
Judge. Instead, however, of so doing they 
applied by petition to the High Court, 
raising among other points the following 
—that tho widow was not liable as a 
representative of her deceased husband, 
that the properties sought to be seized 
and sold were not his at his death, but 
had been given to the widow, and they 
raised the question of the Limitation 
Act. 

Thereupon by consent tho order for 
transmission was amended by striking 
out the widow and modifying the claim 
against tho respondents so as to make it 
clear that they would be only liable in 
respect of property of the deceased which 
had come to their hands,and the Registrar’^ 
order boing so amended, the respondents 
withdrew from opposition to the order 
for transmission from the High Court to 
the District Court. 

The case having thus got regularly 
into the District Court, tho respondents 
then renewed their objection on tho 
Limitation Act, and tho Subordinate 
Judge delivered judgment against them, 
being of opinion that the decree-holder 
had not lost his right to have execution, 
but this judgment was reversed by the 
High Court ; henco the present appeal. 

Upon tho first question to ho decided, 
their Lordships havo littlo doubt that 
tho decision of tho High Court was right. 
The articlo of tho Act dealing with this 
quostion is thus expressed in tabular 
form : (See p. 75 for tabular form.) 

Tho rights of tho appellant to enforce 
tho docreo had all to ho exercised within 
twolvo years from its dato , that is, 
twelve years from tho 4th bobruary 
1905 ; and ho took no stop till 1919. 

It is idlo to say that ho was waitmg 
for previous mortgagees to tako stops. 
After docreo overy party to a suit is an 
actor and can tako steps to onforco tho 
decree. And if this is true in othor 
cases, so especially is it true when it is a 
case of a mortgagee, tho amount of whose 
dohfc has boon ascertained and docroed. 

If tho othor mortgagoos wore so slow 
in oxorcising their rights as to impeii 
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Description of 

Period of 

Timo from which Period 

Application. 

Limitation. 

begins to run. 


I 


183.—To enforce a judgment Twelve years, 
decree or order! 
of any Court esta¬ 
blished by Royal 
Charter in the ex¬ 
orcise of its ordi-1 
nary original civil 
jurisdiction, or an 
order of Ilis Ma- 
jO'ty in Council. 


When a present right to enforce tho 
judgment, decree or order accrues to 
some person capable of releasing the 
' right : 

Provided that when tho judgment, 
decree or order has been revived, or 
some part of the principal money 
secured thereby, or some interest on 
such money has been paid, or some 
acknowledgment of tho right thereto 
has been given in writing signed by 
the person liablo to pay such princi¬ 
pal or interest, or his agent, to tho 
person entitled thereto or his agent, 
the twelve years shall be computed 
from the date of such revivor, pay¬ 
ment or acknowledgment or the latest 
of such revivors, payments or ac¬ 
knowledgments, as the case may be. 


bis, he ought to have talcon action 
earlier. 

Then it is suggested on his behalf, that 
ho could not have a personal decree till 
all tho mortgaged properties had been 
exhausted by salo. This is true, but it 
does not mean that ho could first wait 
till just short of twelve years before 
soiling and then take another period just 
short of twolve years for a personal 
decree. 

His right to a personal decree accrued 
(to use the words of the Act) along with 
bis other rights, when the linal decree 
was made. If he wished to exercise it 
in timo, ho must also tako timely steps 
for those proceedings which were a neces¬ 
sary preliminary. 

The second question is more difficult, 
and their Lordships have been in consi¬ 
derable doubt about it. But upon tho 
whole they think that the decision of 
the High Court cannot be disturbed. 

Tho circumstances of tho case are very 
special and not likely to occur again. It 
was decided by tho High Court of Calcutta 
in the case of Chultcrput Singh y. Sait 
Sutnari Mull (1), a Full Bonch decision 
of the year 19l(J, that an application for 
transmission of a decree from tho High 
Court to a District Court was not by 

( 1 ) 11916 } 480al. U03 =20 C. \V. N. nyj ■ 30 
I. C. 002—23 C. L. J. 015 (F.B.). 


itself a revival of tho decree within the 
meaning of the Act inasmuch as it was a 
mere ministerial act of an ollicer of! 
tho Court and not the judicial act of a> 
J udgo. 

Their Lordships have considered that 
case, and they think that it was rightly 
decided. But it is said that in tho present 
caso the action of the respondents' in 
applying by petition to tho High Court, 
and thereafter agreeing to tho consent 
order, took the amended order of trans¬ 
mission out of tho class of ministerial 
orders and made it a judicial order. 
Their Lordships will examine this con¬ 
tention. 

Under the present and regular practice 
the judgment-debtor bas no notice of tho 
application for tho order of transmission. 
Ilis first information is when he gets a 
notice from tho Court to which the case 
has been transferred and is required to 
show cause why the decree should not bo 
oxccutcd by that Court against him. But 
as it appears from the narrative in tho 
ease eited, there was at ono time a pro¬ 
cedure in the High Court of Calcutta, a 
procedure not authorized by tljo Code, 
under which tho judgment-debtor bad 
notice of tho application for transmission 
and presumably could appear and oppose 
it. 
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Possibly the pracfcifciomr in tli 9 present 
caie had this idea in mind; h it ho was 
mistaken, and ho wont noauto imperil 
his clients’ caso. 


It remains liDwevor, that the order of 
transmission wo aid ho rightly inado ok 
parte and as a ministerial aot. 


tliat this appoal should bo dismissed with* 
costs. 

Appeal dismissed. 

Solicitors for Appellants—IT". W. Box 

& Cn. 

Solicitors for Respondents— Watkins & 
Hunter. 


Treating it otherwise, tlio practitioner 
raised all tho dofoncos which ho could 
and should raise at tho later stage. Then 
by consent, tho instrument of transmis¬ 
sion was rectiliol in certain particulars, 
hirst of all tho widow was struck oat. 
lhe o nission of hernatnodid not concern 
tho othor respondents and may ho taken 
as her objection and not theirs. Secondly 
tho ordor wisaraendol an 1 rightly amen¬ 
ded t> show that tho respondents wore 
only liable to tho extent (if any) of tho 
property within tho district which had 
coiuo to thoir hands. 

This was littlo more than putting tho 
order for transmission into tho correct 
form, in which it ought to issuo, leaving 
all objections of substance to ho raised 
in the district Court. 

Then it is said that tho instrument 
profossos to ho an order, and rolianco is 
placed on tho words ‘ it is orderod that 
tho said defondant . . . boat liberty 

to oxocuto the said docroo, ” and it is 
said that tho^o words are repeated in tho 
amended form, a? tho result of tho con¬ 
sent ordor. 

To this tho answor made in tho Court 
bolow seems sufTiciont. Accompanying 
tho ordor of transmission and a nooossary 
companion to it is the certificate of tho 
judge of tho High Court, and ho certified 
that no order had been made by this 
Ccurt for execution of tho said decree. ” 

In tho viow of tho High Court, tho 
operation of tho consont ordor was limited 
to tho roinoval of certain preliminary 
objections which, strictly speaking, tho 
respondents should havo urged in tbo 
District Court, but which having been 
urgel in tho High Ccurt, hocamo an 
ohstaclo to ho romovod, and which the 
docree-holdor was glad to havo removed, 
hut which could only ho romovod from 
tho filo of tho Court by a consont ordor. 

Thoir Lordships aro unablo to dissent 
from this viow, and thoir Lordships will 
theroforo humbly advise His Majesty 
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(From New Zealand) 

21st January 1927 

The Lord Chancellor, Lords Shaw, 
Wrenbury, Phillimore and 
Blanesburgh. 

William Richard Doughty —Appellant. 

v. 

Commissioner of Taxes —Respondent. 

Privy Council Appeal No. 92 of 1926. 

Income-tax—Sale of whole concern shown 
as at profit—Profit is not taxable in all casos~ 
Company. 

lucomo-tax being a tax upon income, tho salo 
of a whole concern which can bo shown to bo a 
sale at a profit as compared with tho price given 
for tho business, or at which it stands iu tho 
books, does not give rise to a profit taxable to 
income-tax. [P 78, C 1] 

It is easy onough to follow out this doctrine 
wlioro the business is one wholly or largely 
of production, e. g., dairy-farming business or a 
sheep-rearing business, but where a business 
consists entirely in buying and selling goods, 
it is more difficult to distinguish between an 
ordinary and a realization sale, tho object iu 
either ease being to dispose of goods at a higher 
prico than th it given for them, and thus to 
make a profit out of the business. In such a 
caso, a profit mado by tho sale of the whole of 
tho stock, if it stood by itself, might well bo 
assessable to incomo-tax. Put (he caso 1 * < 
feront where the salo is only a slump transac¬ 
tion : J.andU. Craig ( Kilmarnock) Ltd. v. 

Inland Ilevenue (1914 S. C. 888, Appl.) 

(P 78. C 1, P 85, C 2] 

A. M. Latter, M. Myers and C. L. 

King —for Appellant. 

C. J . rr. Harwell, F. 0. Langley and 
Miss Joan Clarkson— for llospondont. 

Lord Phillimore. —This is an appeal 
from tho jndgmont of tho Court of Ap 
poal of Now Zoaland rovorsing tho deci¬ 
sion of Stout, C. .T., on an application by 
tho Commissioner of Taxos sooking to 
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assess tho appellant to income-tax in tho 
sum of £6,010 in respect of income for 
the year ending on March 31st, 1921. 

On the proceedings taken in respect of 
this sssossment a case was stated by tho 
Commissioner which, according to the 
practice in New Zealand, was traversable 
;and was accordingly traversed by tho 
present appellant in his auswor, and the 
matter came in'the first instance beforo a 
Magistrate and was decided in favour of 
tho Commissioner. Ilis decision was, 
however, appealable both on grounds of 
fact and law to a Judge of the High 
Court, in this case Stout, C. J. Tho 

Liabilities £ s. d. 

Capital account ... 48,771 12 0 

Sundry creditors ... 10,366 17 5 

Deposits at interest ... 2,238 • 7 6 

Dills payable current ... 3G.053 12 2 


£97,133 1 9 

docision of tho C. J. is linal on fact, • but 
not on a matter of law. 

The circumstances are these : Tho 
•appellant and one Arthur John George 
•carried on business at Wellington as 
wholesale soft goods merchants and 
drapers in partnership. On the 25 th 
Juno 1920 they converted thoir partner¬ 
ship into a private limited company, of 
which they were the only two share¬ 
holders. The 1 company had a nominal 
capital of £175,000 in £1 shares 
100,000 of which woro ordinary, 25,000 
wore A preference shares and 50,000 
were B preference shares. 

The arrangement, which was embo¬ 
died in an agreement dated 25th Juno 
1920 was that the partners as vendors 
should sell to tho company and the com¬ 
pany should purchase as from 20th 
January thon past, the goodwill of tho 
business, the leaseholds, plant, machin¬ 
ery, book debts, tho bonolit of ponding 
contracts, all cash bills and notes, and 
generally all property to which tho ven¬ 
dors woro entitled in connexion with tho 
business. 

l’art of tho consideration for tho sale 
was tho allotment to tho vondors of 
£70,000 paid-up sharos, £30,000 ordi¬ 
nary shaves to Goorgo and £30,000 to 
tho appellant, and £1G,000 B preference 


sharos to George. Tho residuo of tho 
consideration was the undertaking by 
tho company to satisfy all tho liabilities 
and engagements of tho firm. 

The vondors contracted not to carry 
on tho business of a draper indepen¬ 
dently of the company, and they stated 
that they had iu certain proportions 
subscribed the Memorandum of Associa¬ 
tion for all the 175,000 shares in tho 
company, each thus according to his pro¬ 
portion rondoring himself liable to that 
extent for tho debts of tho company. 

Tho last balance sheet of the old 
partnership stood as follows: 

Assess £ s. d 

Furniture and fittings ... 513 18 4 

Cash at bank ... 106 11 3 

Cash on hand and customs 432 7 11 

Sundry debtors ... 45,151 17 0 

Bills receivable current ... 5,896 3 3 

War loans ... ... 1,974 12 G 

Stock in hand ... .#. 43,357 18 10 

£97,433 9 l 

This should bo corrected in ono respect 
a3 £7,800 was duo for unpaid income 
tax, thereby reducing the capital account 
from £48,774 12s. Or/, to £40,974 12s. 0 d, 

Tho partners having fixed tho price 
at which they sold, if it could bo called 
a sale, their business to the company, it 
remained to adjust the figures on the 
last balance sheet in accordance with 
this arrangement, £76,000 being ovi- 
dontly more than tho sum standing to 
tho credit of the capital account; and, 
in order to effect this, the item on tho 
asset sido “ stock in hand £43,357 18s. 
10//. "was replaced by "an item “stock 
and goodwill £78,383 Gs 10</. " 

It appears from tho evidence of tho 
accountant who mado out these accounts 
that ho suggested that the figure for 
goodwill might bo takon as £20,000, 
and that this view was accepted by 
tho outgoing partners. This left as 
tho residuo of tho item £58,383-6-10, 
or £15,025-8-0, as tho difference 
between tho valuo of tho stock-in-trade 
as shown in tho partnors’s last balance 
shejt and the valuo of tho stock-in-trade 
as it might bo deemed to bo takon over 
by tho company ; and tho Commissioner 
for Taxes claimed that this was a profit 
and to levy income-tax upon it. 
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By tho law of New Zealand each 
partner is severally liable to tax in res¬ 
pect of his share of the prolits of a part¬ 
nership, and the appellant Doughty’s 
share of this supposed profit was fixed at 
.€6,010, in respect of which he was 
assessod to income tax as already stated. 

The appellant puts his case in two 
ways : he says (1), that if the transaction 
is to he treated as a sale, there was no 
separate sale of the stock, and no valua¬ 
tion of the stock as an item forming part 
of the aggregate which was sold ; and (2), 
that there was no sale at all hut merely 
a rc-adjustment of the business position 
ol the two partners, and an application 
for their benefit of the law of New 
Zealand allowing the formation of 
private companies with limited liability. 

Income-tax being a tax upon income, 
it is established that tho salo of a wholo 
concern which can be shown to he a salo 
at a profit a^ compared with tho price 
given for tho business, or at which it 
stands in tho books, does not give riso to 
a profit taxable to income-tax. 

It is easy enough to follow out this 
doctrino where the business is one wholly 
or largely of production. In a dairy farm¬ 
ing business or a sheep-rearing business 
where tho principal objects aro the pro¬ 
duction of milk and calves or wool and 
lambs, though thero are also sales from 
time to time of tho parent stock, a clear¬ 
ance or realization salo of all tho stock in 
connexion with tho salo and winding-up 
of tho business gives no indication of tho 
profit (if any) arising from income ; and 
I ho same might ho said of a manufacturing 
business which was sold with tho lease¬ 
holds and plant, even if thoro were 
added to tho salo tho piecegoods in 
stock, and even if thoso piocegoods 
formed a very substantial part of the 
aggrogato sold. 

Whoro, however, a business consists, 
as in tho present case, ontirely in buying 
and soiling, it is moro difficult to dis¬ 
tinguish between an ordinary and a 
realization sale, the object in oithor caso 
being to dispose of goods at a highor prico 
than that givon for them, and thus to 
mako a profit out of the business. Tho 
fact that largo blocks of stock aro sold 
doos not render tho profit obtained any¬ 
thing ditTeront in kind from tho profit 
obtained by a series of gradual and 
sinallor sales. This might ovon bo tho 
caso if tlio wholo stock was sold out in 


one salo. Even in the case of a realiza¬ 
tion sale, if thero wore an item which 
could bo traced as representing the stock 
sold, the profit obtained by that sale, 
though made in conjunction with a sale 
of tho whole concern, might conceivably 
bo treated as taxable income. 

But upon the evidence in this case, it 
would appear that no such separate sale 
was effected. It was a transfer of all 
the assets of the partnership for 76,000 
shares, some preference, some ordinary, 
all taken at thoir face valuo of £1 each, 
with an obligation measured by a nmn- 
bor of shares not paid up, to discharge the 
liabilities of tho partnership. If these 
several items were not worth'£76,000,then 
the shares were not worth their face 
value. Then as tho vendors were the 
takors of the shares they would gain 
nothing. They may have estimated in 
Juno that their stock was in the previ¬ 
ous January worth more than the sum 
»it which it had been put in their 
balance sheet, but they did not, by so 
estimating it, make it more. 

So far as tho matter is a quostion of 
fact tho judgment of tho Chief Justice 
was conclusive, and if tho question bo to 
any extent a quostion of law, their Lord- 
ships desire to express thoir agreement 
with tho conclusion drawn by tho Chief 
•Justice. 

Tho authorities to which their Lord¬ 
ships have been referred, when carefully 
oxnininod, show- where tho distinction is 
to bo drawn between capital sales and 
sales producing income. 

Some of thoso authorities aro cases in 
which a company is •dealing with land. 

Jn The Commissioner of Taxes v. Mira.’ 
mar Land Co. Ltd. (1) a company was 
formed for tho purposo of dealing in 
land ; and it acquired one property, of 
which it immediately sold a small 
portion, and a few months aftorwards 
sold the rest in one block, and then i 
wont into liquidation. It was held that 
tho business of tho company was ono of 
dealing in land, and that tho profit ulti¬ 
mately acquired was none tho less a profit 
upon dealing, because,when tho last part 
of tho profit was acquired, tho company 
ceased from carrying on businoss. 

So in tho caso of The Californian 
Copper Syndicate v. Inland Ilevcnue (-} 

< 1) (1007J 20 N. /. L. R. 7J8.~~ 

(2) (l'.IOI) 5 Tax. Cas. 159=\ol. C, Scotch 
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a company formed to buy copper-bearing 
land in County California, bought the 
land for cash, improved it, and then re¬ 
sold it in two portions to the Fresno 
Company for 300,000 shares of the nomi¬ 
nal value of £1 each. The whole 
capital of the Fresno Company was 
400,000 shares, of which 75,000 were 
subscribed for in casb, 300,000 wont to 
the Californian Company, and 25,000 
were unallotted. It was held that tlie 
transaction was a salo in the line of tho 
company’s business, resulting in a protit, 
and not a mere change in the mode of 
investment, and therefore that tho profit 
was taxable to income-tax. In that case 
tho Primary Commissioners said that it 
seemed clear to them that the property 
had be6n bought in order to be sold. 

On the other hand, in Tehran (Johorc) 
Rubber' Syndicate, Ltd., v. Farmer (3), 
this case was distinguished, and the 
particular transaction in this latter case 
was held to be a case of appreciation of 
capital and not one resulting in a profit 
taxable to income-tax. Tho facts wore 
that tho company was formed to purchase 
land in Malay and develop it by 
cultivating rubber trees. Two estates 
were bought, and much planting had 
been done ; but tho capital was insuffi¬ 
cient, and the undertaking was (after 
existing for rather more than a year) 
sold to a second company (tho old com¬ 
pany being wound up). The considera¬ 
tion for the salo was £2,500 in cash and 
36,000 £i shares of the new company. 
It was hold that the first company was not 
formed to deal in land as a business, and 
that this was a case of realization of an 
investment. * 

Then there are some difficult cases 
where the business is anent breeding 
stock. In the Australian caso of The 
Commissioner of Taxation for Western 
Australia v. Newman (4), a pastoralist 
put an ond to his business and sold tho 
whole station with stock and plant as a 
going concern, and it was hold that tho 
transaction was not tho carrying-on of a 
business, but tho winding-up of a busi¬ 
ness, and that the profit made on tho 
winding-up was not a profit taxable as 
income ; and in another Australian case, 
Hickman v. Federal Commissioner of 
Taxation (5), anothor pastoralist who 
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put an end to his business and sold his 
property, with all tho improvements 
and the cattle upon it, was hold not to 
be liable to the war-time profits tax in 
respect of the moneys realized by the 
sale of his cattle, oven though in that 
case a separate price was realized for tho 
cattle. It is stated in the judgment of 
Stout, C. J., that these cases have been 
since covered by legislation. 

In tho case of Anson v. The Commis¬ 
sioner of Taxes (6) the view of the Court 
was that Anson, who carried on a sheep 
farm, was carrying it on as a dealer in 
buying and selling sheep, and tho Court 
said : 

Every individual animal (with the negligible 
exception of the rams kept for breeding purposes) 
is part of the taxpayers’ stock-in-trade. It is 
true that he does not, while his business is 
carried on, sell all his stock-in-trade at once , 
he always retains a part thereof. But in this 
respect iiis business is not diflercut from that 
of other merchants. In the case of most trades 
it is onlv when the business is wound up or 
transferred that the entire stock-in-trade is dis¬ 
posed of. Normally a trader retains and carries 
over to the succeeding year a standard quantity 
of stock. But this permanent quality does not 
for that reason cease to be stock-in-trade. 

This being so, in the view of the Court 
it did not make any difference whether 
the stock-in-trado was sold progressively 
or all at once by way of clearing sale or 
otherwise in connexion with a transfer 
or a winding-up of tho business. 
"Whether his profit was derived from a 
single sale of all his stock-in-trade at 
once, or from repeated sales in tho 
ordinary way of his business, his profit 
was taxable income, and was assessable 
accordingly. 

In that case the item of profit, was 
arrived at by taking tho value of tho 
stock as it stood in Dr. Anson’s books 
for one year and comparing it with tho 
same item of value in tho previous 
year, and it seems to have been assumed 
that this particular piece of farming 
could be treated by itself, and that all 
tho items of buying and selling of ani¬ 
mals and profits, if any, from sale of 
wool, with the per contra item of wages 
and fodder and such like, could bo 
taken as balancing each other, so that 
tlie difference between tho values of tho 
shoop stock in tho two jears represented 
the actual profit. 

It would he difficult to arrive at tho 
profit in this way if it wore tho ease of 


(0) (1922) N. 7. L. R. 330. 




^0 Privy Council 

a farm or in England ; but the trade of a 
instoralisfc is one with which the New 
Zealand Courts would ho familiar, and 
which it would he more easy for the 
New Zealand Judges than for their 
lordships to appreciate. 

The reported cases on this branch of 
income-tax law are so involved in dotail 
that it is not always easy to see on 
which side of the lino tlioy fall. Tho 
case o! The Commissioner of Taxes v. 
Ike Melbourne Trust, Tjtd. (7), is an 
authority for holding that in certain 
ca-»es what seems like a distribution of 
assets, is in truth an application of pro¬ 
fits. The case, however, nearest tho 
pro sent is that of J. & M. Craig (Kil¬ 
marnock), Ltd. v. Inland Revenue (8). 
Tliero, on a transference from one 
company to anothor, one-third of the 
value of each item, other than stock-in- 
trade, as it stood in tho hooks of tho 
selling company, was treated as its value 
foi transfer purposes, and the balance of 
a slump price, which, with an under¬ 
taking to discharge liabilities, formed 
tho consideration, was inforontially 
attributable to tho stock. It was hold, 
howover. in that case that no sum could 
lio pitched upon as the actual price of 
tho stock, and no claim to assess a profit 

could be based upon such a founda¬ 
tion. 
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transferred to a company consisting of 
their two selves. 

If they over-estimated the value of 
tho stock, tho value of the several shares 
became loss. The capital of the com¬ 
pany would be to this oxtent watered 
As already observed, they could not, 
by over-estimating tho value of the 
assets, make them more. 

Their Lordships will humbly advise 
His Majesty that this appeal should be 
allowed, and that tho judgment of 
Stout, G. J., should be restored, and that 
the appellants should have the costs 
below and of this appeal. 

D -l>- Appeal allowed. 

Solicitors for Appellant— Shacn, Ros - 
coe, Massey & Co. 

Solicitors for Respondent— Mackrell, 
Maton, Godlec k Quinccy, 
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Their Lordships would repeat that if 
a business bo ono of p irely buying and 
selling, like tho present, a profit mado 
by tho sale of tho whole of tho stock, 
if it stood by itself, might well bo ax- 
jsossable to income-tax ; but thoir view 
of the facts (if it bo opon to thorn to 
consider tho facts) is tho same as that 
of Stout, G. J.—that is, that this was a 
(slump transaction. 

Tho other ground on which tho appol- 
lant’s caso may rost is that tho transac¬ 
tion which lod to tho claim for tax was 
not a salo whoreby any profit acoruod 
to tho two partners. Tho caso of Craig 
just roforred to is an authority for saying 
that tho Crown is not ontitlod to tako 
a mere book keeping entry as conclusive 
ovidonce of tho existonco of a profit. 
Tho two partnors made no monoy by 
the more procoss of having their sfcock- 
in-trado valued at a high rato wborTthey 

(7) [1014] A. C. 1001 = 111 L. T. 1010—DO 
T. Jj. R. 095=84 L. J. P. C. 21. 

(8) [1914 J S. C. 389. 


Tadi Rulli Gangi Reddi —Appellant. 

v. 

Tadi Bnlli Tammi Reddi and another 
—Respondents. 

Privy Council Appeal No. 171 of 1921. 

& # (a) Hindu Lqlw—A lienation by manager 
far religious charity is valid . but It must be inter 
vivos and not by will: 45 Mad. 281, Reversed. 

A dedication of a portion of tho family pro¬ 
perty for tho purpose of a religious charity may, 
according to Hindu Inw, 1)3 validly inido with¬ 
out any instrument in writing, ovon if it bo an 
appropriatio i of some lands*! property, and tho 
act of tho karta cf tho family would l>3 validly 
assented to in any way. howover informally, by 
tho other mombors of tho family. Such an ap¬ 
propriation inly even (if tho property allotted bo 
small as oomparod with tho t >til means of tho 
family) bj mado by tho karta without coisont. 
But the appropriation or alienation must bo 
mado by tho manager by an act inter vivos, and 
must not bo an alienation do future by will : 
45 Mad. 281, Reversed. [P. 82, C. 1) 

# (b) Hindu Law—Religion* endowment . 

Whore profits of a mortgagee wore not all ap- 
pliod to charity but. wore merely treated as 
tho purse from which the evponsos of tho charity 
wore mot ; 
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Held : that thoro was no dedication of 
the mortgage to charity: 45 Mad. 281, Re¬ 
versed, [I* C 1] 

L. DcOniythet —for Appellant. 

K. V. L. Narasimham —for Respon¬ 
dents. 

Lord Phillimore.— This caso turns on 
a question of fact. A momber of the 
family of Reddi, whom it is convenient 
to call Gangi Reddi, was a morchant 
carrying on business at Cocanada. Ho 
died in April 1917. Ho had two sons, 
ouo of whom predeceased him, leaving a 
son the prosont plaintiff. The younger 
son and his son are the present defen¬ 
dants. Thoro wore also several daughters. 

Gaugi Reddi male three wills asser¬ 
ting that his property was solf-acquiro 1 
property, and being such that ho could 
disposo of by will. It has, however, boon 
decided that his property is to bo rogardod 
as ancestral family proporty.and not such 
as ho could dispose of by will. 

Tho younger son had assisted his fathor 
in his later years and was, according to 
tho will to be manager of tho family pro¬ 
perty, and in fact ho undertook to 
manage it and did so till this suit was 
brought on the 18th December 1918. 
By it tho plaintiff’s claim to a half-share 
of tho entire family property was asserted 
and a partition was demanded. 

Tho plaint contained various allega¬ 
tions of malversation by tho first defen¬ 
dant. 

When tho caso carno on for trial a 
number of questions arose which wero 
disposed of by tho Subordinate Judgo. 
Most of bis directions wore confirmed by 
tho High Court on appeal. In tho casos 
in which tho judgment of tho Subordinate 
Judge was so varied tho docision of tho 
High Court has boon gonorally acceptod. 
The only point remaining is that which 
is tho subject of the present appeal. 

Tho earlier clauses of tho'will provide 
for cortain distributions between tho 
wife, aud sons and daughters which aro 
oithcr not questioned or havo been dis¬ 
posed of by tho judgments already men¬ 
tioned. Tho last clauses of tho will run 
as follows: 

<. 1 advanced a loan to Muohilika Appalaraju 
and others cl Chengondapalli, Ernagudom taluk, 
took a usufructuary mortgage of Cbcngonda* 
pa Hi and its hamlets Patuaru Madainpatt, otc., 
forming u muttah belonging to the said App.ila- 
raju aud others and have been managing tlm 
name. Thu not profits realized from tho said 
muttah annually, 1 havo beou giving away for 
tho oi pen sos of feeding, etc., in tho choultry 
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which I built in Gollalamamidada and have been 
making credit and dobit entries accordingly in 
tho accounts also. So long as tho said Chen- 
gondapalli muttah is in our possession according 
to tho term, tho not profits annually realized 
therefrom shall ho paid for the expenses of tho 
said choultry even after my devth, and Bulli 
Thammi Reddi shall look after the whole 
management needed for it. Besides this, tho 
interest that may annually be realized on a sum 
of Rs. 10,000, (tea thousand rupeos,) out of my 
own funds shall either ba spent to meet tho 
expenses of tha charity choultry at Gollala- 
inamidada once a year or shall be kept in deposit 
for the said purpose. 

8. Tho will alroady executed by me on 13th 
May 1‘JOG, and registered as No. 12 on pp. Ill 
to 111 of Vol. 1, Book III, in the office of the 
Sub-Registrar of Bikkavole is hereby cancelled 
and this will has been executed to take effect 
from the time of my death. This will is execu¬ 
ted with my consent. 

It has boen stated that Gangi Reddi 
claimed that his property was all self- 
acquired. He asserted this claim in tho 
first paragraph of tho will in question; 
but as it has been decided that this claim 
was not well founded ho could not dis¬ 
poso of his property or found a charitable 
endowment by will. In tho present suit 
the plaintiff disputed the validity of this 
endowment, and the first defendant sup¬ 
ported it. 

Originally the dofouce rested upon tho 
proposition that tho property was self- 
acquired ; hue during the progress of tho 
case the first defondant was allowed to 
raise further defences, namely, that there 
had been a dedication to charity during 
tho lifetime of Gangi Reddi, and that 
tho plaintiff’s father and other persons 
interested bad acquiesced in tho dedica¬ 
tion. As regards tho sum of Rs. 10,000 
the Subordinate Judgo uphold this dedi¬ 
cation while in ‘respect of the usufruc¬ 
tuary mortgage lie held that there was 
no dedication. As regards so much of 
the charity as he hold to ho validly 
founded, tho Judgo directed that the 
management should ho with tho two 
branches of tho family in alternate years 
varying in this respect tho direction in 
favour of the first defendant which ap¬ 
pears in tho will. 

1 ho plaintiff accepted this docision, 
and so it must ho taken as settled that 
thoro was a valid constitution of a 
charitablo endowment to tho extent of 
tho Rs. 10,000. 1 ho first defendant was 

not contont with tho other part of the 
decision aud appealed to tho High Court* 
which decided that thoro was an ap¬ 
propriation of tho usufructuary mort- 
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f>ago n>s woll as of the Rs. 10,000 to the 
charitable endowment. 

It is from this decision that the plain* 
tiff now appoals. 

It is much to he regretted that the 
first defendant has not seen his way to 
he represented before their Lordships ; 
but the facts of the caso have been fully 
presented by counsel for the appellant, 
and every portion of the evidence on tho 
record has been brought to thoir Lord¬ 
ships’ notice. 

A dolicatiou of a portion of the family 
property for tho purpose of a religious 
(charity ('and tho charity which Gangi 
Raddi purported to endow is of this 
.'nature ) may, according to Hindu law, 
bo validly mado without any instru¬ 
ment in writing, evon if it bo an 
appiopriation ot some landed pro¬ 
perty, and the act of tho karta of tho 
family won hi bo valid if assented to in 
any way, however informally by the 
other members of tho family. Such an 
.appropriation may even ( if the 
property allotted bo small as compared 
with tho total moms of the family) bo 
mado by the karta without consent. 
This much was not questioned by coun¬ 
sel for tho appellant. 

Rut the appropriation or alienation 
must 1)0 mado by the manager by an act 
inter vivos, and must not bo an alienation 
do futuro by will. 

In the view' of tho Subordinate Judgo 
tho foundation, so far as tho Rs. 10,000 
was concerned, was supportod by tho 
principles above stated, but tho other 
ondowmont was not. In tho view of 
the FIigh Court both stood upon tho 
samo footing. 

Tho ovidonco in tho caso was soino* 
what moagro. Tho plaintiff gavo ovi¬ 
donco and bad nothing material to depose 
on this subject, but bo relied on ontrios 
in tho family book of accounts. Tho 
first defendant said that his father wan- 
tod a choultry for Brahmins to bo built, 
and that it had boon located in its place 
for ton or fiftoon yoars. Tho clerk in tho 
servico of tho docoasod vorifiod tho ac¬ 
counts and s|>oko as to a mortgage on an 
ostato called Toyyoru, held in common 
by Gangi Reddi and anothor man namod 
Basavi Reddi, the profits of which, so far 
as it camo to Gangi Reddi, woro usod by 
him for the oxponses of running tho 
choultry, tho balance or surplus being 
spent by Gangi Reddi on his own ac- 
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count. Fie further said that at a later 
dato tho usufructuary mortgage of 
Chogondapalli, spokou of in the will, was 
also acquired. In cross-examination lie 
stated that there wero separate khatas 
or accounts relating to Toyyeru, Cho¬ 
gondapalli and the choultry kept in 
tho ledgoi books, and that the expenses 
incurred for the choultry used to be 
debited to tho choultry account from 
day to day. 

This is all the material oral evidence, 
and it is meagro euough ; but the first 
defendant, on whom lies the hurdon of 
supporting this endow T mont, offered somo 
documentary evidence of importance. 

Gangi Roddi, as it has been said, 
made three wills. The first, dated 13tli 
duly 1)05, was confined to provisions 
rolating to members of the family. In 
the see end, date 1 the 13th May 100(3 
thoso words occur : 

f - rom .ifter iny death interest accruing on a 
su,n of Rs. 10,000, (ten thousand rupees, ) shall 
be paid once a year for the Dharnia Chathram 
(charity house) situate in Gollalamamidada. 

and in the third will comes tho ciaiso 
already mentioned. 

Now the third will statos historically 
that lie has been giving away the net 
profits of tho usufructuary mortgage for 
tho oxpensos of feeding, etc., in the 
choultry, and that bo had boon making 
credit and debit ontries accordingly in 
the accounts, and then procoods to diroct 
that so long as the mortgage remains in 
tho possession of the family tho not pro¬ 
fits annually realized shall bo applied 
in tho same manner. 

This isnotquito in agreement with 
tho statement of tho olork, who speaks 
of a surplus or balance which w'as ap¬ 
plied to the ordinary family expenses ; 
but still tbero is the statement which 
is not to bo neglected. 

Tho othor documont of importance is 
a deposition which Gangi Roddi mado 
on tho 16th Octobor 1003, that is, boforo 
any one of tho throe wills was mado. It 
would appoar that in that caso ho was 
suing upon a promissory noto, and that 
tho dofonoo was that it was a forgery, 
and that this dofonco was supportod by a 
suggestion that bo bad not money 
onough to bo in a position to lend the 
sum, whonover it’was said to bo Vluo on 
tho promissory noto. 

Their Lordships would gather that tho 
transaction had boon offoctod by th) 
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elder son who at tho tirao of tho dopo- 
sitiou, had not been long dead, and that 
some ditticulty may have arisen because 
he was dead at the tirao when tho trial 
came on. In that deposition Gangi 
Reddi started by giving himself a 
character as a substantial person, and he 
said as follows : 

I am plaintiff. I have bean dealing for the 
last forty years. All this is my self-acquisition. 

1 am illiterate. 1 am only a mrrksmau. 1 
■earned my property by trade. I paid this year 
Us. 2G5 or 275 as income-tax. I get about 
Rs. 8,000 from my lauds. I o ldowei a choultry 
at Sainarlakota for R*. 10,000. I gave a lease¬ 
hold right of tho annual value of Rs. 1,200 for 
*25 years for a chatram iu -ray village. My son 
asked me to endow tho chatram for lame and 
bliud people, with tin interest accruing ou 
Rs. 10,000 funded capital. I am going to do so 
hearaftor. Bisivi Rcddv and myself are the 
biggest merchants of my village. There are no 
big merchants iu my village who are not of my 
caste or in the neighbouring villages. For the 
last 10 or 11 years my son was carrying on all 
my affairs. I and Basavi Reldy are partners 
iu the rice mill at Nidadavole. I had dealings 
with defendants. My sou was conducting 
business ou iny behalf with the defend ints. 

He was cross-examined upon this state¬ 
ment, and lie thon said : 

Tho lease right with which I oudowol the 
choultry is hdd jointly by me and Basavi 
Reddi. 

This deposition, it may bo said, cuts 
both ways. It supports the statement 
that he bad endowed a choultry, and 
further supports tho endowment with 
Rs. 10,000. But if the leasehold right 
was hold jointly with Basavi Reddi, 
it was tho leasehold right of Toyyoru 
and not of Chogondapalli, which ap¬ 
parently ho hold alone, and the state¬ 
ment if it relates to Toyyoru, cannot 
he evidence of an unrovocablo donation 
of that property, because no such case 
is now set up. 

Noithor Court in India seems to have 
noticed this. It agrees with tho accounts 
and with tho ovidonco of tho clork that 
at one time some of tho profits of the 
Toyyoru rn ortgage wore applied to sup¬ 
port tho choultry. If so it would bo a 
temporary arrangomont by which the 
deceased in that way applied at his 
ploasuro portion of his incouio to tho 
upkeep of tho charity. 

From tho accounts it appoars that 
some money was spont on the choultry 
at as early a date as L897, and that the 
building was sob up in 1899. 

Down to tho yonr 1900 such oxpondi- 
turo as was made upon the choultry was 
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debited in tho Toyyoru account and not 
to tho Chegondapalli account. This 
expenditure did not exhaust profits from 
Toyyeru, and the mode of accounting 
simply points to those profits as being 
used as the purse out of which tho 
deceased male his charitable contribu¬ 
tion. 

After 1900 and until 1911 an account 
of the expenses on tho choultry never 
amounting to more than a few hundred 
rupees a year, and much leS3 than tho 
receipts of corresponding date from the 
Chegondapalli mortgage, was regularly 
kept ; but there was no transfer <>f the 
debt to Chegondapalli, and no correla¬ 
tion betweon tho two accounts till 
December 1911, when the sum of 
Rs. 8,400 for the charity and another 
sum of Rs. 11,240, being the loss on a 
particular trade, wore both donitod to 
the account of Chogondapalli, and even 
then left it in credit to the extent of 
Rs. 6,321. Such accounts as have been 
filed since that date are simply accounts 
kept contemporaneously for tho two 
purposes without any correlation or 
transfer from one to the other. 

These accounts support tho appellant’s 
case. They are inconsistent with any 
appropriation of the full net profits of 
the usufructuary mortgage to tho pur¬ 
poses of the choultry. They do not even 
show any regular appropriation year 
by year of any fixed sum or indeed of 
the annual cost of upkeep fixed or un- 
lixed, to the account of the charity. 

Their Lordships, however, have been 
embarrassed by the view taken in both 
Courts as to those accounts. There is 
a passage iu tho judgment of tho Sub¬ 
ordinate Judge in which ho says that 
there is 

no doubt of tho fact that iu the Chegoud i- 
palli Khata the Incoin) was being shown 
as having been takei on to the account 
of the choultry in tho account books maintained 
during the time of the lute Gangi Reddi. This fact 
could not bo denied on plaintiff’s side. But the 
plaintiff's counsel contends that though expansos 
for a charity might be met from out of a parti¬ 
cular property it cannot be held th it that pro¬ 
perty was dedicated for the upkeep of the charity. 

This looks at first sight like a finding 
that the whole proceeds of tho usufruc¬ 
tuary mortgago woro applied to the bene¬ 
fit of tho choultry, and if this wore tho 
case there must lie some error in the pre¬ 
sentation of tho accounts as printed, some 
matorial omissions or some explanation 
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which, if the ro^pondontshad boon ropro- 
senfcol by counsel would havo baon 
furnished. The result has been to neces¬ 
sitate very careful enquiry. 

But as their Lordships havo already 
noticod, thoro is an initial mistake in the 
judgment of the Subordinate Judge. Ho 
had failed to notice that the deceased in 
his deposition must havo boon speaking 
of the other estate. Further, when the 
passage of his judgment is mero carefully 
scrutinized, it would seem that he had 
not thought it necessary to draw the dis¬ 
tinction between mooting all the ex¬ 
penses of a charity out of a particular 
property, and applying all the recoipts 
of that property to the charity. 

His judgment, so construed, does not 
throw suspicion upon tho accounts. As 
to t'no High Court, tho loarnod Judges 
say : 

It appeirs from tho accimuts thU tho iucjme 
from tho mutt.ih was utilized for tho expotisos of 
tho choultry from tho <1 it 3 of its opening. The 
evidence shows th it th to was a dedication of tho 
income from th) muttih for tho purpose of tho 
upkeep of tho choultry. 

Much of this paragraph, as already 
oh'orved, is founded on a inistako ; hut 
ho this as it miy, their judgment is con¬ 
sistent with a view that tho profits of 
tho usufructuary mortgage wore not all 
'applied to charity ; hut morely that thoy 
were treated as t!'o purse from which tho 
expenses of the charity were mot. 

This boing so, tho accounts and tho 
evidence of tho clork really conclude tho 
matter, and their Lordships must hold 
that thoro was no dedication of tho Cho- 
gondapalli mortgage by any act intor 
vivos, and that tho viow of tho Subordi¬ 
nate Judge was right; and thoir Lord- 
ships will humbly advise His Majosty 
that tho appeal should he allowed, and 
tho judgrnont of tho Subordinate Judge 
restored with tho costs hero and below. 

n.D. • Appeal allowed. 

Solictors for Appellant— L. DeQruyther • 

Solictors for Respondents — K. V. b- 
Narasimham. 
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(From Patna) 

10th February 1927 

Lcmc>3 PtflLLIMORE, SlNUA, 
BLANESBURqS AND SlR JOHN 

Wallis. 

Mt. Birlciin nisii Bejn-n —Appellant. 

v. 

Debi Bik'ish and another —Respon¬ 
dents. 

Privy Council Appeal No. 169 of 1924 r 

from Patna Appeal No. 8 of 1924. 

gt (a) Contract Act, S. 1G —.Mere need of money 
is no test of domination of will . 

Tho incro fact tint tho borrower is in need of 
money does not put a moneyleader in a position 
to do nimte tho borrower’s will within S. 16. 

[P 86 C 1) 

& ( b) Pardanashtn lady—Nature of trans¬ 
action must be looked to with other circumstances* 

Tho mero declaration by tho transferrer, ;v 
pardanashin lady, subsequently made, that sha 
had not understood what she was doing, obvious¬ 
ly is not in itself conclusive. It mu9t bo a 
question whether, having regard to tho proved 
personality of the transferrer, the nature of the 
transfer, tho circumstances under which it was 
made, and the wholo history of tho parties, it 
reasonably established that tho deed cxocutod 
was tho free and intelligent act of tho settlor or 
not. If the answer is in tho aflirmativo, those 
relying on tho dood havo discharged tho onus 
which rests on them. Of coarse, fraud, du¬ 
ress and actual undue influence are separate 
matters : A. /. 11 1925 P. V. 201, Ref. [P 86 C lj 

L. DeGruythcr and If. Dube —for Appel¬ 
lant. 

A. M. Dunne and S. Tlycim —for Res* 
pondonts. 

Sir John Wallis .— This is an appeal 
from a decree of tho High Court of Patna 
varying the docroo of tho Subordinate 
Judge of Gaya, and giving tho fir>'fc 
plaintiff a mortgage decree as prayed. 
Debi Baksh, tho first plaintiff, a minor, 
suing through his mother, tho second 
plaintiff, a* his guardian and noxt friend, 
and his deceasod fathor, Chnmsukh Mai, 
formed a joint Hindu family carrying on 
husinoss as monoylondors and cloth 
merchants; and tho plaint alleged that 
tho plaintiff’s fathor had advanced 
Rs. 7,500 to the defendant from the 
joint family funds and taken from tho 
defondant tho mortgage sued on. which is 
dated tho 11th Novomhor 1912, in the 
namo of his wifo, who was therefore 
joined as second plaintiff. The circum¬ 
stances which gave riso to tho transfto- 
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tions were stated,as follows: In Novem¬ 
ber 1906, it was alleged, the tirst plain¬ 
tiff’s father had advanced Rs. 2,763 to 
the defendant, of which 2,500 was to hear 
interest at twelve annas per cent, per 
mensem, and Rs. 263 not to carry interest 
in consideration of her granting him a 
Zarposhgi lease of certain lands for nine 
years at an annual jumma or rent of 
Rs. 263, of which Rs. i?25, being 9 per 
oent, on the advance of Rs. 2,500, was to 
be retained by the lossee, and the balance 
of Rs. 38 was to be paid to the defendant. 
Under a loase of this nature the loan of 
Rs. 2,763 would have been payable at tho 
expiry of the term of nine yeai*3, and tho 
lossee would have been ontitlod to con¬ 
tinue in possession on the same terms 
until it was paid. It was alleged, how¬ 
ever, that in 1911 the iirst plaintiff 
became desirous of surrendering tho lease 
and recovering tho loan for certain 
reasons, and that the defendant agreed to 
accept the surrender in consideration of 
the first plaintiff lending her Rs. 7,500 
on mortgage at 15 per cent, and com¬ 
pound interest, out of which sum tho 
first plaintiff was to bo paid what was 
due to him in respect of tho Zarpeshgi 
advance, Rs. 2,374 was to be applied in 
paying out an execution-creditor of tho 
defendant, one Gondan Singh, and the 
balance was to bo paid to the defendant 
who required it for tho conduct of 
suits which had been brought against 
her by Mt. Qamrunnissa, and by her 
against Amirul Hasan, her husband’s 
nephew. It was further alleged that 
after discharging tho Zarposhgi dobt and 
paying out tho execution-creditor, tho 
balance left, Rs. 2,647, was paid to the 
defendant in cash. 

Tho defendant filed a written state¬ 
ment in which after denying that she 
had executed tho mortgage or that it had 
been executed as required by S. 59 of tho 
Transfer of Property Act, she pleaded as 
follows: 

Your p ititioncr is a pardanashin lady, and is 
Quito illiterate. Sho has certainly uo capacity 
to understand transactions. Sho has long bean 
•separate from her husband. Her son, Saiyod 
Ithad lToosan, alias Baratu, has got a weak 
intellect and iB unable to outer into transsic* 
tions. It h is boon admitted by tho plaintiffs that 
l!i. 2,.)00 boro interest at 12 annas per mensem. 
Had your petitioner really entered into trans¬ 
actions Rhc would not certainly have agreed to 
pay interest at one rupee four annas percent 
per mensem on tho said amount. Prom this it 
is ovidout that your petitioner did ,not certainly 
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understand transactions. Tho plaintiffs are not 
at all eutitled to get interest at more than 12 
annas per cent, per mensem evoi if the mortgage 
bond be proved to be genuine. 

I 3 SU 03 were framed on these pleadings 
and tho Subordinate Judge found on the 
first issue that the bond had not been 
duly executed as a mortgage, as he did 
not believe the attesting witnesses called 
for the plaintiffs, who spoke to seeing the 
defendant execute it. Od the second 
issuo ho found that tho consideration 
was proved as alleged in the plaint. On 
the third issue he found that the defen¬ 
dant did not understand tho terms of tho 
bond and its legal effect, and that they 
were not explained to her. On the 
fourth issue, whether the rate of interest; 
and time of payment wero unconscionable 
and penal, the Subordinate Judge ob¬ 
served the defendant would not have 
oxecuted the deed if sho had bad inde¬ 
pendent advice and it bad been explained 
to her, and he further held that her need 
for an advance put the plaintiffs in a 
position to dominate her will and that 
they bad used it to obtain an unfair ad¬ 
vantage. 

Ho therefore refused to grant a mort¬ 
gage decree or allow compound interest 
at the rate in tho bond, but gave tho 
plaintiffs a decreo for the amount claimed 
with simple interest at 9 per cent. 

The plaintiffs appealed to the High 
Court, and Das, J„ who delivered the 
judgment of the Court, found that there 
was not sufficient reason for disbelieving 
tho witnesses who spoko to tlie execution 
of tho suit mortgage. Undue influence, 
he hold, had not been proved. Tho fact 
that the defendant wanted money was 
not enough to put tho plaintiffs in a 
position to dominato her will. He also 
found that tho interest chargod in the 
bond was not unconscionable, as it was 
tho usual rate of interest charged on that 
class of transactions. With regard to the 
fact that tho transaction was one with a 
pardanashin lady, ho held that the 
document had been duly road and ex¬ 
plained to her, and that it was a case in 
which it was not necessary that sho 
should have had independent ad vie j. The 
only question was as to tho rate of inter*' 
est, and that ho found was sottlod affo 
negotiation with the defendant horso) 
Tho appeal was accordingly allowed, a 
tho docreo varied by giving tho plaint* 
a mortgago decreo. 


8G Privy Council M r. Barkatunnissa v. Debi Bakhsh (Sir John Wallis) 1927 


In their Lordships’ opinion the finding 
of the Subordinate Judge that the mort¬ 
gage was obtained by undue influence, on 
the ground that, owing to the defendant’s 
need of monoy, tho plaintiffs wero in a 
position to dominate her will and used 
their power to obtain an unconscionable 
'advantage was clearly erroneous. Tho 
more fact that tho borrower is in need of 
monev does not put a money-londoi, to 
whom she applies for an advance, in a 
position to dominate her will within tho 
moaning of S. LG of tho Indian Contiact 
Act. Tho only questions then that 
remain for consideration are: (1) Was 
execution of tho mortgage the free 
and intelligent act of the defendant 
(2) Was its execution by the defendant 
duly attostod by witnesses who them¬ 
selves saw her oxocutu it as required by 
S. O'.) of the Transfer of Property Act ? 

As regards tho duty of persons who 
take transfers from pardanashin ladios to 
show that they not merely executed tho 
document, but that they understood what 
they were doing, tho law has boon laid 
down in numerous decisions of this 
Board, and most rocontly in tho judgment 
delivered by Lord Sumnor in Fairdun- 
nisa v. Match tar Ahmad (1). 

In their Lordships’ opinion tho way in 
which tho present caso should bo ap¬ 
proached is indicated in tho following 

passage from that judgment : 

Tho inero declaration by tho settlor, subse¬ 
quently made, that sho had not understood what 
she was doinfi, obviously is not in itself conclu¬ 
sive. It must bo a question whether, having re¬ 
gard to the proved personality of tho settlor, 
the nature of tho settlement, the circum¬ 
stances under which it was exocuted, and tho 
wholo historv of tho parties, it is reasonably 
established that the deed executed was tho free 
and intelligent act of the settlor or not. If tho 
answer is in the affirmative, thoso relying on tho 
deed havo discharged tho onus which rests upon 
them. Of course, fraud, duress, and actual un¬ 
duo influence aro separate matters. 

First of all, as to tho transaction itsolf, 
it is said to havo boon so unfair that tho 
defendant would novor havo ontorod into 
it if sho bad understood it, and tlioroforo 
it may bo inferred it was not explained 
to her. Instoad of paying 9 por cent, 
simplo intorost on Its. 2,500 undor tho 
loaso, sho was to pay 15 por cent, com¬ 
pound intorost on Rs, 2,178-15 undor tho 
mortgago, and was also to allow tho 
plaintiffs to tako wator from tho lands 
which bad boon undor loaso to thorn for 

(1) A. I. II. 1925 P. C. ‘201—47 All. 703 =*52 
I. A. 312 (P. C.). 


their own lands, which apparently wero 
lower than the defendant’s lands. But, 
first, as pointed out by Das, J„ the plain¬ 
tiffs under the Zarpeshgi lease wero nob 
merely getting 9 per cent, on Rs. 2,500; 
they were obtaining a lease at an annual 
jumrna or rent which, after deducting the 
interest due to them, calculated at 9 per 
cent,, only left Rs. 38 payable to tho 
defendant, so that in substance, in con¬ 
sideration of this advance, they were to 
enjoy tho demised lands until the ex¬ 
piration of the term, and thereafter till 
repayment for an annual payment to the 
defendant of Rs. 38. As au advance on 
Zarpeshgi lease is more troublesome to 
the louder than an advance on simple 
mortgago at 15 per cent, compound inter¬ 
est, which, as found by the learned 
Judges, are the usual terms of lending 
monoy, it is not likely that the first 
plaintiff’s father would have entored into 
the transaction unless ho expected it to 
ho at least as profitable as lending money 
on simplo mortgage on tho usual terras. 

If the transaction he looked at in 
another way, it is not tho fact that the 
defendant has merely had to pay 15 per 
cont. compound interest instead of 9 por 
cent, simple interest. As against the in¬ 
creased rate of intorost sho immediately 
bocame outitlod to tho full rents and pro¬ 
fits of tho domised land instead of to the 
Rs. 38, which was all sho was receiving 
undor tho lease. This would he a point 
which would ho calculated to appeal to. 
a lady in tho position of tho defendant. 

It was also suggested that tho plain¬ 
tiffs wanted to give up tho lease bocauso 
they wore making a loss. This was denied 
by tho plaintiffs’ agont Phulohund, 
whoso ovidonco on this point is uncon- 
tradictod. It was only natural that after 
Chainsuldi’s death Phulchund, his bro- 
thor-in-law, who wa3 in solo management 
on hohalf of tho first plaintiff, would havo 
found it difficult to attond to tho loaso 
as well as to tho family businoss. 

As regards tho right to tako wator: 
thoro is nothing about it in tho mortgago 
dood or tho plaint, and Phulchund, who 
fjpoko to it, was not cross-examined as to 
its oxtont. Tho plaintiffs had apparently 
boon making a cortain uso of tho defen¬ 
dant's sourcos for thoir own lands without 
objoction during tho loaso, and would 
havo boon in a position to go on doing so 
till tho oxpiration of tho loaso. It 
not shown that tho cultivation of 
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tho defendant's lands was in any way 
prejudiced thereby, and it does not seeui 
unreasonable for the plaintiffs to have 
stipulated that they should .have a 
license to go on doing so during the con¬ 
tinuance of the mortgage which replaced 
tho lease. On the whole there does nob 
seem to have been any such unfairness 
in the plaintiffs' tonus as to make it 
likely that the defendant would have 
rejected them if they had been explained 
to her. 

Tho plaintiffs’ evidence, however, is 
that not only were the terms of tho deed 
repeatedly explained to the defendant, 
hub that she took part in tho negotiations 
and knew all about them. 

As to tho way in which tho transac¬ 
tion came about, the mortgage deed itself 
contains recitals purporting to he made 
by the defendant herself, that the second 
plaintiff, as guardian of the minor first 
plaintiff, had sent word through her 
brother and agent Phulchund to tho 
defendant, through her agents, that she 
was anxious to surrender the loase, as 
she was a pa rd an ash in lady and could 
not properly manage the leasehold pro¬ 
perties, and that tho defendant, as she 
was in need of money, agreod to tho 
surrender on condition that tho plaintiff 
should make hor a further advance of 
lis. 5,500 and take a mortgage boaring 
intorest from tho defendant covering both 
tho fresh loan and tho money remaining 
duo on tho lease. 

Tho dead then goes on to recite that 
these terms having been accepted, the 
defendant wrote a hukumnama, dated 
tho 6th November 1012, affixing hor 
signature and seal, and delivered it to 
tho second plaintiff, and that the second 
plaintiff paid tho defendant tho arrears 
of rout due under the lease, in accord¬ 
ance with tho wasilbaki datod tho 12th 
Kartick 1320 (corresponding to the 6th 
November 1612). This wasilbaki, which 
is Exhibit 8, hears tho defendant’s signa¬ 
ture by tho pon of hor son Baratu, and 
also her soal, and, as will ho observed, is 
datol six days before the execution of 
the suit mortgage. 

1 ho evidence of Phulchund, tho second 
plaintiffs brother, entirely hoars out 
thoso recitals, and shows further that 
tho preparation of tho draft and the fair 
copy and tho execution were in no way 
hurried. He doposed that, after Chain- 
Hukh’s death thoy could not manage tho 


village, and, as Baratu wanted a loan 
for his mother, ho agreed to lend monoy at 
from Rs. 1-8-0 to Rs. 2 per mensem, on 
condition the defendant acceped the sur¬ 
render of tho lease. lie said ho also wanted 
water for Jaipur. Baratu told his mother 
and she sent for Phulchund, who asked 
if she agreed to those terms. She said 
sho agreod to pay Re. 1-1-0 interest, to 
take hack the lease, and to grant water. 
Sho also agreed to compound interest 
with yearly rests. Baijnath Sahib and 
a Miah and Baratu were present when 
tho rate of interest was settled. Then 
in cross-examination, he said that 
ho recognized tho defendant when 
tho talk about intorest was going 
on. Ho proposed higher intorost and 
compound interest. She higgled and 
settled Re. 1-1-0 and also agreed to com¬ 
pound interest, saying : "I agree since you 
get compound interest only if 1 default 
in payment for one year." Baratu and a 
Mahomedan servant were present at tho 
spot. 

As to the preparation of the draft, in 
Ids examination-in-chief, he said that 
two days after tho agreement tho draft 
mortgage deed was prepared by Mukhtar 
Yabar Hussain, Baratu called him, and 
caused tho draft to be prepared. At tho 
same time tho witness asked for and 
obtained the wasilbaki already referred 
to, Ex. 8. Baratu, he says, signed tho 
name of tho defendant and put her seal 
to it in his presence. The draft was 
read over and the defendant agreod to 
its recitals. Sho wanted Rs. 100 (for tho 
purchase of the stamp), and ho gave 
them to hor. In cross-examination ho 
said lie did not show tho draft to anyone 
on his own behalf. He approved of it as 
there was nothing to object to. Yabar 
Hussain road it over to hi\n and to tho 
defendant. Two days afterwards it was 
fair copied and left in tho possession of 
tho defendant, and two or three days 
after it was executed. 

In further cross-examination lie said 
that when Yabar c imo the first time, 
Baratu callod out tho defendant -and the 
defendant, in clear words, diroctod him 
to prepare tho draft, saying that tho 
village had bocomo hers and that she 
wanted a loan. Ho also stated that, 
when tho dcod was fair copied, Baratu 
again called out his mother. Chedi Ram, 
tho plaintiff’s gomashta, and first witness 
also speaks to tho deed boiug fair copied 
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anti read out to tlie defendant. In cross- 
examination he says, Baratu came to the 
shop and Phulchund sont Baratu and 
himself to call Yabar, and the deed was 
then fair copied in his presence in tho 
defendant’s house. Later on, ho says, 
Phulchund was present and the doed was 
read out to the defendant after it had 
heon fair copied, and it was left with 
Baratu. 

Coming now to the evidence of execu¬ 
tion. three of the witnesses who attested 
tho deed wero called and spoke to having 
seen the defendant oxecutc it, and they 
are supported hy Phulchund who was 
also present. The witnesses who had all 
been employed in the plaintiffs’ business 
say they knew the defendant, as tlioy 
had often seen and spoken to her when 
they took clothes to her houso for in¬ 
spection and salo in the usual way in 
India. Tlioy also say that they saw and 
icard on these occasions that it was sho 
hersolf who gave directions as to thooxe- 
oution of tho document, that it was read 
Dver to her and sho said it was all right. 

The first witness, Chedi Ram, ‘says sho 
stood behind a wooden jhilmili (or door 
with moveable bars, liko a Vonotian 
blind), whereas tho other witnesses say 
sho stood behind a chick or hamboo pur¬ 
dah, which 'one witness says was only 
nominal. Tho witnesses gavo their evi¬ 
dence eight years after tho transaction, 
and tho learned Judges of tho High Court 
caino to tho conclusion, with which their 
Lordships agree, that the discrepancy 
was not sufficient to invalidate their 
testimony. Chedi Ram, tho plaintiff’s 
gomashta, said tho defendant and her 
son, Baratu, aro clover porsons and un¬ 
derstand business and litigation. Phul¬ 
chund also deposed that tho defendant is 
a very shrewd woman and had tho doeds 
oxocutod road ovor to hor two or throo 
times boforo execution. Baratu also is 
a very clovor man. Thoy both under¬ 
stand affairs and litigation. 

For tho appellant some rolianco was 
plaood on tho ovidenco of Mr. \\ arasat 
nassain, a vakil, who had boon the dofon* 
dant’s managor on a monthly salary of 
Rs. 100 and was called by tho plaintiffs 
to provo tho oxocution of tho lease. IIo 
said in substance that tho dofondant was 
purdah to him and that ho had not seen 
hor either whon sho oxocutod tho leasoin 
question or other documents, nor had ho 
seen clothdealers soiling to hor directly. 


He could not recollect if she gave dir-' 
ections from inside for attestation id 
tho hearing of the witnesses. He was 
not askod as to the evidence of the pre¬ 
vious witness, that the defendant was a 
very clover woman, but as regards Baratu, 
ho said he was over thirty years of age, 
and was a man of very little reading. 
Ho seemed to be a weak-minded man, 
and tho witness did not consider him 
cajiable of understanding litigation andi 
supervising law suits. This witness was 
obviously anxious to help tho defendant 
as far as he could, and his evidence does 
not contradict the rest of the plaintiff’s 
ovidenco as regards this particular tran¬ 
saction. 

In support of the defendant’s case we 
havo only tho evidence of tho defendant 
horsolf, which is obviously untrustworthy 
and entirely lacking in the corroboration 
which might have been expected. If the- 
threo witnesses did not really see her 
execute the deed, some of the other 
attesting witnesses might havo been 
called to speak to this. With reference 
to her case that she was incapable of 
understanding transactions and that her 
son Baratu who according to tho plain¬ 
tiffs’ case, helped in negotiating the loan, 
was a fool, somo indopondont evidence of 
his want of capacity might havo boon 
given and ho might havo been called to 
onablo tho Court to judge. If ho was not 
called, thoro was doubtloss good reason 
for it. As regards hor own alloged inca¬ 
pacity hor answers in cross-examination 
suggost that sho understood very well 
tho bearing of most of tho questions put 
to her, and was determined not to mako 
any admission which would affect her 
caso. Tho story that sho signod what¬ 
ever deeds' wero put boforo hor by hor 
sorvantsand never troublod to inquire 
what becamo of tho consideration which 
sho admitted having rocoived at tho time 
of registration, is wholly incredible, 
having rogard to hor proved personality 
which according to tho judgment cited is 
ono of tho factors to ho takon into ac¬ 
count in a caso of this kind. Tho dofon¬ 
dant is a Mahomodan lady who inherited 
from hor mother a large ostato which put 
hor in a position of unusual independence. 
Sho was tho solo wifo of hor husband* 
and whon ho formod an irregular con¬ 
nexion with another woman sho loft him, 
and brought a suit against him for alleged 
mismanagomont of her properties. On 
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his part he tried unsuccessfully to make 
her return by suing for restitution of 
conjugal rights and then divorced her. 

This certainly suggests that she was a 
lady of strong personality, and not at 
till likely to have loft all her business in 
tho hands of her sorvants, signed all the 
documents they put before her without 
explanation, and allowed them to do 
what they liked with the money paid to 
herself when the deeds wore registered. 

That sho did not do so is further 
shown by her evidenco in the suits for 
which she borrowed money on this deed. 
Sho was cross-examined as to her state¬ 
ment in Amir’s case that Baratu never 
signed documents for her after Amir had 
left her, and the suit mortgage and 
wasilbaki Ex. 8, were filed in that case to 
contradict this. Sho was also questioned 
as to her deposition in that case : 

I would not have admitted execution of tho 
bonds executed after Amir left mo without 
understanding tho nature of tho transaction and 
of the document and the amount of the debt, 
and the name of the creditor. 

The last statement is quite inconsistent 
with her present caso. 

In their Lordships’ opinion the plain¬ 
tiffs have discharged the onus of showing 
that tho deed was tho defendant’s free 
And intelligent act. Tho transaction 
when rightly understood w’as compara¬ 
tively simple. Tho defendant was to get 
tho further advance which sho needed 
for the purposes specified and was to get 
hack her lands and she was to execute a 
mortgage for tho full amount of her 
indebtedness boaring interest at 15 per 
cent, with compound interest and yearly 
i'osts, tho usual terms for such transac¬ 
tions and to give tho plaintiffs certain 
water facilities by which it is not 
suggested she was prejudiced in any way 
in tho seven years which elapsed bet¬ 
ween the execution of the deed and tho 
■filing of tho plaint. Tho torms wore 
negotiated between tho plaintiffs and tho 
defendant horself assisted by her son. 
Thoro was no undue haste. Tho wasil- 
haki which was given when tho draft 
deed was propared, is dated tho 6th, of 
November and tho dood was not executed 
until tho 12th. Tho draft was read over 
to her thon, and tho fair copy was road 
over to her when it was made a few' days 
later, and was again read over to her 
Jjoforo execution and thoro can ho no 
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doubt in their Lordships’ opinion that 
she fully understood it. 

The attestation has been duly proved 
in their Lordships’ -opinion as already 
stated, and therefore the appeal fails 
and should ho dismissed with costs and 
their Lordships will humbly advise Ilis 
Majesty accordingly. 

D.D. * Appeal dismissed. 

Solicitor for Appollant— Tin. S. L. 
Polak. 

Solicitors for Respondents —Barrow 
Rogers k Nevill. 


A. I. R. 1927 Privy Council 89 

(From Patna) 

25th February 1927 

Lords Phillimore, Sinha and 
Blanesburgh and Sir Lancelot 
Sanderson 

Maharaja Bahadur Keshava Praiad 
S i n gh —A ppel 1 a n t. 

v. 

Secretary of State —Respondent. 

Privy Council Appeal No. 37 of 1925; 
Patna Appeal No. 10 of 1923. 

(а) Rcngal Alluvion and Dilution Regulation 
(11 of 1825). S. 4 —Land washed away ly a river 
and reformed in same place is not " gained ” 
within S. 4, though land oh opposite side of the 
river is owned by different owners—Riparian 
owners. 

Lauds washed away and afterwards re-formed 
upon the old site, which can be clearly recog¬ 
nized, are not lands “ gained ” within tho 
meaning of S. 4, Regulation 11 of 1825; they do 
not become the property of the adjoining owner, 
but they remain the property of tho original 
owner. (P 93, C 1] 

This principle also applies whou the question 
i6 between two riparian owuers, who own pro¬ 
perty on either side of the river, and when the 
land is washed away from one side of the river 
and re-formed on the other side and is re-formed 
on the old ascertained 6ite : 1 Marshall's reports 
13G and 13 M.l.A. 4G7 (P. C\), Foil. ; G /. A. 
211 (P. C.), Expl. and Dist. [P 93, C 2]" 

(б) Riparian owners—Custom as to accretion 
was held not proved. 

There is no custom prevailing in the locality 
of District Shnhabad in Bihar, that the deep 
stream of tho Ganges is tho boundury of tho 
riparian estates and consequently all accretions 
to an estate by that local custom become a part 
and parcel of the estate to which accretions have 
formed. [p 90, o 2] 

L. DeGruyther and E. B. Bailees—ior 
Appellant. 

A. M. Dunne and K. Brown —for Res¬ 
pondent. 
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Sir Lancelot Sanderson— This is an 
appeal by tho Maharaja of Dumraon, who 
"as tho defendant in tho suit, against a 
decree of a Division Bench of the High 

Court of Judicature at Patna, dated the 
1st Juno 1923. 

The suit was brought by tho Secretary 
of State for India in Council to obtain a 
declaration of the plaintiff’s title to 
certain lands called the Mahal of Turk 
Ballia, to recover possession of tho said 
lands from tho Maharaja, and for mesno 
profits. 

The suit was tried by tho learned 
District Judge of Shahabad, who made a 
decree in favour of the plaintiff dated 
tho 19th Docemhor 1918. Tho High 
Court, by the above-mentioned decree of 
1st June 1923, dismissed tho Maharaja's 
appeal with costs. 

Tho river Ganges separates tho 
Shahabad district in Bihar from tho 
United Provinces of Agra and Oudh, 
The Ballia district is to tho north of tho 
Ganges and tho Shahabad district is to 
tho south of tho river. 

I ho Mahal Turk Ballia, which consists 
of a single mouzah of that name, was 
settled with proprietors, other than the 
appellant, in the year 1790 as a separate 
ostato, and in 1793 or 1793 was per¬ 
manently sot tied and assossod to revonuo 
at Rs. 231. It had a nominal area of 
27o bighas, and at that time was situated 
to tho north of tho river Ganges. 

Between 1871 and 1881 tho land of 
this villago was washed away by tho 
Ganges, which was gradually moving 
northwards, until in 1881 tho wholo of 
tho villago had disappeared. 

As tho land of this ostato bocamo sub¬ 
merged in tho rivor, proportionate remis¬ 
sion of revonuo was allowed, until at last 
tho proprietors wero paying a nominal 
sum of Rs. 2 por annum in order to 
preserve thoir right to tho ostato in tho 
ovent of its ro-appoaring. In 1881, how- 
over, thoy wero informed by tho authori¬ 
ties that this payment was no longer 
nocessary to koop alivo thoir rights, and 
tho Board of Rovonuo in tho (Jnitod 
Provinces diroctcd that tho payment of 
rovonuo should bo suspended and written 
off from yoar to yoar in tho rovonuo 
account. This was accordingly dono in 
tho rovonuo accounts of tho collectorate. 

As tho rivor altorod its position to 
tho northward, aocrotions took place on 
tho oppo9ito bank in tho Shahabad 


district, and in 1909 correspondence fcoolr 
place between the respective collectors, 
from which it appeared that Turk Ballia 

had re-formed on the south side of the 
river. 

Accordingly, by two notices issued in 
the Gazettes of the respective provinces, 
dated the 23th and 26th May 1910, it 
was formally notified that the per¬ 
manently settled estate of Turk Ballia 
had ceased to form part of the Ballia 
district in tho United Provinces, and that 
it formed part of the Shahabad district 
in Bengal (which at that time included 
Bihar) in respect of its civil, criminal 
and revenue jurisdiction. 

It is not clear when the Mahal of Turk 
Ballia hogan to appear as dry land on tho 
south side of the river. It would, in the 
natural course of things, be difficult to- 
ascertain this with any accuracy; tho 
loarned Judges of tho High Court stated 
that there could bo lifetlo doubt that for 
some years after it emerged, as the river 
subsided after tho floods, it would be 
again covered during the rainy season, 
and that it might reasonably bo inferred 
that for some timo after its emergence- 
it would be sandy waste unfit for 
cultivation. 

Tho learnod Judge who tried the suit 
hold on tho ovidenco that it did not 
bocomo cultivable boforo 1909, and tho 
loarned Judges of tho High Court agreed 
with that finding. Tho abovo-mentionod 
dato is matorial to tho question whother 
tho Maharaja had acquirod a title by 
advorso possession as against tho recorded 
proprietors when tho suit was instituted, 
viz., on tho 8th December 1916. 

This question may bo disposed of 
at onco; tho High Court hold that no 
title was acquirod by tho appollant 
by advorso possession up to tho dato 
when tho suit was brought, thus 
affirming tho finding of the trial Court. 

Tho learnod counsel who appearod 
for tho appollant in this appoal stated 
during tho argumont that ho accepted 
the two findings in this rospoct, and did 
not disputo thorn. Thoir Lordships seo 
no reason for differing from tho abovo* 
meitionod findings as to advorso posses¬ 
sion. 

Tho villago of Turk Ballia having beorr 
placod on the ront-roll of tho Collector 
of Shahabad, as appoars from paragraph 
7 of tho appellant’s caso, notices woro 
givon to tho original proprietors to pay 
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tho arrears of revenue alleged to he duo 
in respect of the said estato. 

It further appeal's that no revenue 
from this estato was paid up to the end 
of the financial year 1910-1911 ; and on 
tho 4th May 1911, when tho revenue 
was in arrear for one year, notification 
for tho sale of tho Mahal of Turk Ballia 
for arrears of revenue was issued under 
the provisions of Act 11 of 1859. Tho 
Turk Ballia estato was put up for 
auction, and in the absence of bidders 
it was duly purchased hy tho Collector 
on behalf of tho Government. 

The Collector of.Shahahad then began 
relaying tho boundaries of Turk Ballia 
under the Survey Act, on the basis of tho 
maps of tho Revenue Survey and the 
Diara Survey. 

The defendant Maharaja, who was in 
possession of the lands in suit, objected 
to the demarcation, and claimed tho land 
as an accretion to his own estato. fie 
refused to give up possession, with tho 
result that this suit was instituted, as 
already stated, on tho 8th December, 
1916, by the Secretary of State for India 
in Council. 

Tho Maharaja’s estates in tho localify 
lie mainly on tho south side of tho river. 
As tho now land formed on tho southern 
sido of the river, tho Maharaja had 
treated it as a portion of his property. 

As the loarnod Judge, who tried tho 
suit, pointed out, if this land was an 
accretion to the property of the Maha¬ 
raja, it would ordinarily have been 
liablo to assossmont of land revenue un¬ 
der Act 9 of 1817. But tho Maharaja 
claimed special privileges in respect of 
alluvial accretions. 

Tho hulk of tho estates which form 
tho Maharaja’s zaiuindari wore perma¬ 
nently settled at tho decennial settlement 
of 1789-90, which was confirmed by 
Regulation 1 of 1793. This included tho 
ostato of “Dhakaich Mahal,” and in 
connexion with this ostato there was a 
condition agreed to that tho Maharaja’s 
prodocossor should not claim abatement 
of rovonuo for losses hy diluvion and ho 
should not ho liablo to additional asses- 
munt on account of alluvial accretions. 

To tho north of tho Dhakaich Mahal, 
botweon this ostato and tho Ganges, wero 
certain villages, not included in settle¬ 
ment of 1790, which wore either waste 
or uncultivahlo, or partly or wholly 
submerged. Those villages wore settled 
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with the Maharaja in 1800, and form part 
of the “Jauhi Mahal,” and includo tho 
villages of Jagdishpur and Parsanpa. 

It was as alluvial accretions to these 
two villages'that the Maharaja entered 
into possession of the lands in suit, at 
parts of it became lit for cultivation. 

It was argued on hehall of the appel¬ 
lant. before their Lordships that if the 
appellant acquired a good title to the 
lands in suit hy reason of their gradual 
accession to his other lands, it would ho 
necessary for the authorities to assess tho 
accreted land under Act 9 of 1817 before 
rovenuo could ho levied in respect there¬ 
of, that as this was not done, tho Maha¬ 
raja could not he said to he in default 
of payment of revenue, and that con¬ 
sequently tho sale was without jurisdic¬ 
tion and was invalid. 

Tho learned counsel argued, therefore, 
that he need not rely on tho settlements 
of 1790 and 1800, inasmuch as his case 
was that tho Maharaia was the pro¬ 
prietor of tho accreted land, and that ho 
had not been assessed in respect thereof. 

Their Lordships agree with this part 
of the learned counsel’s argument, and 
are of opinion that if if could he shown 
that the Maharaja had become tho 
proprietor of the lands in suit hy reason 
of their gradual accession to his other 
lands, a fresh assessment of such accre¬ 
ted lands under Act 9 of 1817 would ho 
necessary before tho Maharaja could bo 
called upon to pay rovenuo in respect of 
such accreted lands. 

The learned Judges of tho High Court 
seem to have thought that tho appeal 
mainly depended upon the construction of 
terms of tho settlements of 1790 and 
and 1800. Their Lordships are unable 
to accept that view for the reasons 
already stated. 

The learned Judges of the High Court 
came to a further conclusion, as follows : 

Having already determined that the settle¬ 
ment of 1800 doas not include the lands now in 
suit, and assuming that the lauds never rever¬ 
ted to the Crown by abandonment, it becomes 
unnecessary to consider whother the appellant 
has acquired any proprietary interest in tho 
lands or not. 

Their Lordships are not able to agree 
with this conclusion. 

The main point argued before their 
Lordships on behalf of the appellant was 
that the Maharaja bad obtained a good 
title to the lands in suit by reason of 
their gradual accession to bis estato to 
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fcho south of the Ganges by reason of the 
100033 of the river to tho northward, and 
their Lordships agroe that this is the 
principal question in the case. 

It raises an important issue which 
goes to the root of tho case, and, in their 

Lordship s opinion, a decision in respect 
thereof is essential to tho disposal of tho 
appeal. 


-The argument of the learned counsel 
on behalf of tho appellant in respect of 
the iast,-mentioned submission, viz., that 
the Maharaja had obtained a good title 
to the lands in suit by reason of their 
gradual accession to his estate on tho 
eolith side of tho river—was based upon 
tho provisions of Regulation 11 of 1825, 
^r The clause is as follows : 

• First- When land may be Rained by 
gradual accession, whether from tho recess of a 
river or of the sei.it sh ill be considered an 
increment to the tenure of the person to 
whoso, -land or estate it is thus annexed, 
whether such l and or estate he hold immediately 
from Government by a zemindar or other su¬ 
perior landholder, or as a subordinate tenure, by 
an\ description < f under-tenant whatever. Pro- 
Mde 1 th it tho incretnout of land thus obtained 
shill not entitle tho parson in possession of tho 
estate or tenure to which tho land may bo an¬ 
nexed. to a right of property or permanent interest 
therein beyond that possessed by him in tho 

estate or tonuro to which tho land may bo an¬ 
nexed. and shall not in any case be understood to 
exempt the holdc» of it from tho payment to 
government of any assessment for tho publia 
revenue to which it may ho liable under the pro¬ 
visions of Regulation II, into, or of any othor 
Regulation in force. Nor if annoxol to a subor¬ 
dinate tanuro held under a superior landholder, 
'h il I tho under-ton ant. whether a khoodkasht 
r>ot, holding a mouroosee istimraree tenure at a 
fixed rata of rent per begah. or any other descrip¬ 
tion of under-tenant liable by his engagements, 
or established tn igo, to an increase of rent for 
tho land annexed to his tenure by alluvion, bo 
considered exempt 'from tho naymrnt of any 

increase of rent to which ho may bo justlv 
liable. 


It was urged on bohalf of tho appel¬ 
lant that tho above-men tioned clause was 
applicable to tho facts of this oaso. 

Boforo considering this question it is 
necessary to mention cortain findings of 
fact of tho learnod District Judgo who 
tried tho suit : 

1. Tho learned Judge found that tho Mahal 
Turk IJillia, which originally lay on tho north 
side of tho rivor. was washed away to a depth 
of 80 or 100 yards in a year ; thit tho erosion 
was slow and gradual in a limited sense, in that 
itoperatod by degrees upon tho faco of tho bank ; 
that it could not bo called imperceptible. 

2. Tho learnod Judgo found that tho procoss 
of alluvion by which tho land in suit was formed 
on the south sido of the rivor was slow, gradual 
and imperceptible. 


a. 


,, . , , , r uac i c was hardly open to question 

that the land in suit stauds ou the site formerly 

occupied by the Mouzah Turk Ballia ; that is to 
sa y -though Turk Ballia formerly lay on tho north 
of the Ganges and the land in suit lies ou the 
south of tho river, this had lies iu the same 
geographical position, iu the same latitude and 
longitude as th it which was originally occupied 
by Turk Ballia. 


These findings were adopted by the 
learned Judges of tho High Court, and in 
the argument before their Lordships they 
wero not contested. 

It was argued on behalf of the plaintiff 
(i espondent) that, inasmuch as the lands 
in suit had been identified as the Mahal 
Turk Ballia and inasmuch as this was a 
case of “ re formation in situ,” tho first 
clause of S. 4 of Regulation 11 of 1825 
did not apply, hut that the fifth clause 
was applicable and that by general 
principles of equity and justice it should 
not he hold that the Maharaja was the 
propriotor of tho lands in suit, 

Tho terms of tho first clause of S. 4, 
taken literally and by themselves, may 
he said to ho sufficiently wide and 
general to includo tho facts of this ‘ 
caso, hut the clause has been tho subject 
of judical docisions, some of them by the 
Judical Committee, which appoar to 
their Lordships to place a limitation up¬ 
on tho application of tho first clause. 

A largo numbor of cases woro-roforred 
to during tho courso of tho argumont, and 
those havo boon fully considered ; thoir 
Lordships, ltowovor, do not think it 
nocossary to refer to all the cases, and 
thoy aro of opinion that it will ho suffi¬ 
cient to mention tho following : 

In Lopez v. Maddnn Mohan Thakore 
(l) it appeared that land forming part 
of a mouzah on tho hanks of tho Ganges, 
by reason of continual encroachments of 
that rivor became submorgod, tho surfaco 
soil being wholly washed away. Aftor 
recession and ro-encroachmont by tho 
rivor, tho wator ultimately subsided and 
loft tho land ro-formod on its original 
site. It was hold by tho Judical Com- 
mittoo. applying tho principal of English 
law and following .V. I man Bandi v. 
Tltir Gohind Ghose (2) that tho land 
washed away and aftorwards ro-formod 
on tho old ascortainod si to was not land 
gainol by incromonfc within tho moaning 

(1) [IMl/jJ 13 M. I. A. 467=11 W. R. 11=5 B. 

L. R. 521 (F.C.). 

(2) [18I7J 1 M. 1. A. 403=7 W. R. 67=1 

Suthcr. 208. 1 Sir. 371 (P. C.). 
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ol S. 4 ol the Bengal Regulation 11 of 
1825. Their Lordships’ judgment in 
that case in the lirst place stated the 
rule of English Law, and it was noted that 
•it is nob a principle peculiar to any 
system of munioipal law, but that it is a 
principle founded in universal law and 
justice. It was then mentioned that the 
principle of law so far as relates to accre¬ 
tions had to some extont been mado part 
of the positive written law of India. 

Their Lordships then referred to Regu¬ 
lation 11 of 1825, S. 4, Cl. (1), and pro¬ 
ceeded as follows : 

It is to b«j observed, however, that the olauia 
refers simply to cases of gain, of acquisition by 
ineauB of gradual accossion. There are no words 
"which imply tho confiscation or destruction of 
any private person's property whatever. If a 
regulation is to be construed as taking away 
auybody’s property, that intention to take away 
ought to be expressed in very plain words, or be 
made out by very plain and necessary implica¬ 
tion. 

It would certainly seem that something more 
than mere reference to the acquisition of land by 
increment, by alluvion, or by what other term 
may he used, would bo required in order to 
•ouable tho owner of one property to take 
property which had been legally vested in ano¬ 
ther. In truth, when tho whole words are looked 
at, not merely of that clause but of tho regula¬ 
tion, it is quite obvious that what the then 
legislative authority was dealing with was the 
/gain which au individual proprietor might 
make in this way from that which was part of 
'the public territory, the public domain not 
-usable in the ordinary sense—that is to say, tho 
sea belonging to the State, a public river belong¬ 
ing to tho State; this was a gift to an individual 
who3e estate lay upon the river or lay upon the 
sea, a gift to him of that which by accretion 
bocame valuable and usable out of that which 
was in a state of nature neither valuublo nor 
usable. 

That decision was given in tho year 
1870, hut tho principie had been stated 
in 18G2 by Sir B. Peacock in Ramanath 
'Thakorc v. Chandcrnarain Chowdliuru 
(3). 

Tito head-noto in tho last-mentioned 
caso is as follows : 

Lands washed away and aftorwards re¬ 
formed upon the old site, which can bo clearly 
recognized, are not lands ‘ gained ’ within tho 
meaning of S. 4, Regulation II, of 1825 ; they do 
not beoomv tho property of tho adjoining owner, 
but remain tho property of tbo original owner.” 

Sir Barnes Peacock, in giving judg¬ 
ment, is reported to huvo said : 

o are of opinion that tho word 4 gained ’ in 
S. 4 of Regulation 11 of 18*25 does not extend 
.to casos of laud washod away and aftorwards 
xo-forme 1 upon tho old 6 ito, which can be 
clearly recognized . . . In such a caso wo think 
tho land formed bv accretion on tllO old tOCOg* 

(3) 1 Marshall’s Rap, ldij. 


nized site remains tho property of tho owner of 

the original site. 

The principle is that where the accretion can 
be clearly recognized as having been re-formed 
ou that which formerly belonged to a known 
proprietor, it shall remain the property of tho 
origiual owner. 

Tho decision in Ramanath v. Chundcr- 
narain Chowdhury (3) was approved 
by their Lordships of tho Judicial Com¬ 
mittee in Lopez v. Maddan Moliun Tha¬ 
korc (I). 

It was conceded by learned counsel 
for the appellant that the decision in 
Lopez v. Maddan Mohun Thakorc (I) 
was correct, having regard to the facts 
of that case ; and it was not denied that 
if, in tlie present case, after the Mahal 
Turk Ballia had been wholly submerged, 
the river had receded to the south and 
the land had re-formed on tho ascer¬ 
tained original site of Turk Ballia, and 
if such site lay to tho north of the 
river, tho land so re-formed would be¬ 
long to the original proprietors. 

It was argued, however, that this^ 
principle did not apply when the ques¬ 
tion arose between two riparian owners,) 
who owned property on either side of 
tho river, and when tho land was washed; 
away from one side of the river and re¬ 
formed on tho other side, oven though it 
was re-formed on the old ascertained 
site. 

Their Lordships aro unable to seo why 
tho principle should apply in the one 
caso and should not apply in tho other. 

There is no doubt in this case that the 
land re-formed on tho old ascertained 
site of Turk Ballia. If the river had 
receded to tho south, and had left tho 
land re-formed on the site of Turk Ballia 
on tho north side of tho river, it would 
undoubtedly have belonged to tho origi¬ 
nal proprietors; hut as the river receded 
towards tho north and left tho land re¬ 
formed on tho old ascertained site of 
Turk Ballia on tho south side of tho 
river, it was argued that tho proprietors 
had lost their proporty, and that it be¬ 
longed to tho appellant Maharaja by 
roason of gradual accossion. 

Their Lordships aro not prepared to 
accopt that argument, and are of opinoin 
that tho principle laid down in tho two 
above-mentioned cases applied to the 
facts of tlie present caso. 

Their Lordships aro coniirmcd in this 
opinion by several later decisions to 
which it is desirable to draw attention. 
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In Norjendra Chundcr Ghose v. J/o- 
homed Esof (4) tlioir Lordships of the 
I rivy Council in 1872 again had to con* 
sidor Regulation 11 of 1825. They dis¬ 
cussed the different sections of tho 
Regulation, and stated that : 

Two observations arise on this Statute : 

(1) There is nothing to show that tho first 
rule contemplates land other than that which 
commonly falls within the definition of ‘allu¬ 
vion, viz, land gained bv gradual and imper¬ 
ceptible accretion, the incrementiim latent of 
the civil law. 

( 2 ) No express provision is made for tho case 
of land which has been lo^t to the original pro¬ 
prietor by the encroachment of the sea or a river, 
and which after diluviation, re-appears on tho 
recession of tho sea or river. But, on tho other 
hand, there is nothing to take away or destroy 
tho right of the original proprietor in such a 
case ; which must, therefore, bo determined by 

the general principles of equity or justice’ 
under the fifth rule. That the right of the pro¬ 
prietor in tho case last put exists and is recog¬ 
nized by law in India, is established by at least 
two cases decided at this Beard. 

It was further stated hy tlioir Lord- 
ships that : 

It is not easy to seo upon what principle a 
title to alluvion by gradual accretion should pre¬ 
vail against the original ownership established 
by identification of site ; unless it be that where 
the accretion is so gradual as to bo latent and 
imperceptible during its progress, the law on 
grounds of convenience, presumes incontro- 
vertibly that no other ownership can bo shown 
to exist and so bars enquiry. 

1 ho caso of Hursuhai Singh v. Si/cd 
hontf Ali Khan (5) is on thosamo lines, 
and was decided in 1871. 

It is important both on account of tho 
facts of tho caso and on account of tho 
decision thoroon. Tho suit was brought 
hy tho appellants, tho proprietors of tho 
Mou/.ah Mutoor, in Tirhoot, against tho 
rospondonts, tho proprietors of Mouzah 
Ramntiggur, to rocovor tho possession of 
a large quantity of land which had boon 
submorgod hy tho rivor Gangos. It ap¬ 
pears that tho rivor flowed botwoon tho 
ostatos of tho plaintiffs and tho dofon- 
dants, and in its courso botwoon tho two 
ostatos there woro two or threo dofinod 
channols, which at times tho rivor over¬ 
flowed and formed a pool or lako. 

Tho land which was tho subject of tho 
suit was submorgod, and whon it first 
became froo from water and ro-appoarod, 
in tho view which thoir Lordships took 
of tho facts, it adhorod to and adjoinod 
tho ostato of Ramnuggar, and " prima 

(•>) 10B.LR. 100 = 18 W. R. Ill -J Bar, 

151 (F. C.). 

(5) [1874J 2 I. A. 28=23 \V. R. 8=14 B. L. R. 

208 =8 Suthor. 50=8 Bur. Ill (P. C.). 
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facio the accretion was to that estate. ,r 
But upon enquiry raado by the Judge of 
latna, who went to the spot, heard evi¬ 
dence and took groat pains to survey 
the district, he came to the conclusion 
that 'the submerged land, although it 
had re-formed close to Mouzah Ram- 
nuggur, was, in point of fact, land which 
belonged to Mouzah Muteor, and that 
there were means by which ho could 
identify, and did identify, the land as 
having boon before its diluviation part 
of that mouzah. 

Two points should be noted about this 
caso: (1) The river ran between tho 
estates of tho plaintiffs and tho defen¬ 
dants ; (2) when the land became free 
from water and re-appeared, it adhorod 
to and adjoined tho ostato of Ramnuggur 
(i. o., the defendants’ estate), and, to uso 
tho words of thoir Lordships, " prima 
facio tho accretion was to that ostato. ” 
Their Lordships, however, held, on the 
authority of Lopez v. Madan Mohun 
Thakore (1) that whore land which has 
been submerged re-forms and can bo 
identified as having formed part of a 
particular ostato, tho owner of that 
estate is entitled to it. 

Their Lordships accordingly allowed 
tho appoal and rostorod tho decroo 
originally niado by tho Judge of Patna, 
which was to tho effect that tho plaintiffs 
(appollants) woro entitled to tho lands. 

In Rani Sarat Sundari Dcbya v. 
Soorjaya Kant Acharjya (6) tho-* hoad- 
noto is as follows : 

Whero land re-forms by -alluvion 'on a site 
capable of identification, the right of tho owner 
of tho original site to the chur isjndisputable. 

Tliis case, which is anothor decision of 
tho Judicial Cominittoo, is matorial bo- 
causo tho plaintiff sought to establish 
his titlo on tho ground that tho land had 
in consoquonco of tho rocossion of tho 
rivor Jamoona and by gradual aocrotion, 
bocamo part of tho village of Juggatpoora 
which formod part of his zomindari. 

Tho plaintiff failod in his suit because- 
it was found that tho land claimed by 
him was a ro-formation upon land which 
belongod to tho dofondants, and it was 
pointod out that evon if tho dofondants 
had boon plaintiffs and oould niako out 
that tho land claimod was a ro-formation 
upon land which had holongod to thorn,, 
thoy would bo entitled to rocovor it from 
a^partv in possession. __ 


(1) [187f»] 25 \V. R. 212. 
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In Radha Proshad Singh v. Bam 
Coomar Singh (7) the doctrine in Lopez s 
case (l) was aocopted, hut it was held 
that it did not apply to land in which 
after their re-formation an indofoasible 
title had been acquired by long adverse 
possession or otherwise. The judgment 
is important, becauso at page 800 their 

Lordships are reported to have said : 

The doctrine in Lopez’s case was doubtless in 
favour of the defendants in both suits ; and if 
they had in no way lost their rights, would givo 
them a titl<> to the land re-formed upou sites 
identified by the thakbust proceedings of 18G4 as 
withiu the boundaries of their original mouzabs, 
which would prima facie override a title founded 
ou tho principle of he acquisition of that land 
by the proprietor of the northern bank of the 
(Tangos by means of gradual accretion. Their 
Lordships conceive, however, that the doctrine 
in Lopez’s case cannot be taken to apply to land 
in which by long adverse possession or otherwise 
another party has acquired au indefeasible title. 

In Sardar Jagjot Singh x.Rani Brijnath 
Kunwp,r (H) ifc was held by their Lord- 
ships of tho Judicial.Committee that land 
submerged by tho wanderings of a river 
from its course and afterwards re-emerg¬ 
ing in a form capable of being identified, 
does not cease to belong to its original 
owner. The adjoining proprietor cannot 
make title to it either under sub-S. 1 or 
sub-S. 5 of Regulation 11 of 1825, S, 4, or 
on any known principle. 

Lord Robertson, in giving judgment 
said : 

It is perfectly plain that neither the specific 
provision of tho first subsection nor the general 
principles of equity and justice lend the slightest 
support to tho pretension of tho appellant, which 
is to land that would be gained not from the 
river but from a neighbour. 

Thoir Loi dships are of opinion, in view 
of tho principles adopted in the above- 
mentioned decisions, and in viow of the 
above-mentioned findings of fact, es¬ 
pecially the finding that tho lands in suit, 
which appeared on tho south side of the 
river, occupied tho site whereon Turk 
Ballia stood befoio it was submerged, 
that tho lands did not hocorno part of tho 
Maharaja’s ostato, and that the Maha¬ 
raja did not obtain titlo thereto under 
the provisions of S. 1, Cl. (1), of Regu¬ 
lation 11 of 1825, hut that tho titlo to 
tho land remained in tho original pro¬ 
prietors of Turk Ballia. Subjoot to tho 
question ol custom, which is dealt with 
horoaftor, thoy are further of opinion 
that it would not ho in accordance with 

(7) (1877 I 8 Cab 790=1 C. L. R. 259 (P. C.>. 

(8) ri900]27 Cal. 708 =27 I. A. 81=r4 C. W. 

N. 555 (P. 0.). 


goneral principles of equity and justice to 
bold that the lands belonged to the 
Maharaja. 

Thoir Lordships theroforo, are of opin¬ 
ion that tho loarned District Judge’s 
conclusion on this part of the case was 
correct. 

Much reliance was placed by tho 
learned counsel appearing on behalf of 
tho appellant upon the case of Rughoo- 
bur Dgal Sahoo v. Maharaja Kishen 
Pcrtab Sahee (9). 

Their Lordships are of opinion that 
the question, which, is directly in issue 
in tho present case, vvas not raised in the 
above-cited case. 

In tho citod case the two principles, 
upon which the determination of the Board 
of Revenue was based, were the existence 
of an alleged usage, and tho inference 
that by roason of that usage the ante¬ 
cedent interest of tho plaintiffs and their 
predecessors in the land was only of a 
limited, temporary, and conditional char¬ 
acter. Their Lordships of the Judicial 
Committee held that tho trial of the 
causo had been unfortunate inasmuch as 
it failod to determine tho substantial 
questions (see page 21G) : hence the re¬ 
mand and the further trial which was 
directed. 

W hen tho case came before the Judi¬ 
cial Committee tho second time on ap¬ 
peal from the High Court, it appeared 
that tho High Court had based their 
docision on a finding that the settlements 
made with tho plaintiffs were temporary 
settlements, and were made on the ba^is 
that tho river Gunduck was tho boun¬ 
dary lino not only of tho two Xillahs 
Sarun and Tirhoot, hut of tho estates 
appertaining to those districts ; that tho 
land in dispute was settled with the 
plaintiffs on temporary leasos, and 
that those settlements 'W’oro of a 
limited and temporary character, and 
that, such being tho case, tho finding was 
fatal to the plaintiffs’ suit. It was as¬ 
sumed that tho accretion belonged to the 
plaintiffs by virtue of tho first clause of 
S. 4 of Regulation 11 of 1825, and it 
hardly could havo been otherwise because 
the contention of tho defendants was 
that tho titlo of tho land depondod upon 
the eourso of tho river. Thoir Lordships 
then proceeded to direct thoir attention 
to the question whether tho settlements 

(9) (1S7HJG1.A. 211 :;, c. j„ r. jlm— i Rar* 
04 (P. C.). 
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•with the plaintiffs wore of a temporary 
• character. Their Lordships held that 
tho interest of the plaintiffs were not 
temporary but permanent, though tho 
assessments wero merely temporary, and 
that the real question was whother there 
was a clear and established usage that 
the river should be the constant boundary 
between tho zernindaries oneither side. 

Their conclusion was that tho 
plaintiffs wero during twonty years 
in occupation of the land when at 
the expiration of tho settlement of 
1817, in consequence of a sudden turn 
of tho river Gunduck it was on the 
southern side of tho river, capable of 
being identified ; that it still tolongod to 
tho plaintiffs unless there was a clear 
and dofinito usage that tho river Gun- 
duck was tho boundary not only bet- 

oon tho two districts but also botwoen 
tho zomindarios on either side. It was 
hold that such a custom or usage was not 
found ever to have existed. Thoir Lord* 
ships accordingly reversed tho decree of 
tho High Court and doclared that tho 
plaintiffs wore ontitlod to tho land in 
disputo. It is not cloar that tho defen¬ 
dants wero rolying on the 1790 settle¬ 
ment, as giving them any present right, 
but rather as an historical event, for tho 
purpose of showing that they wore right 
in their contention that tho boundary 
between tho two estatos was tho main 
channol of tho river Gunduck. In fact, 
it appears that in order to got rid of tho 
plaintiffs’ contention that thov had a 
good title by reason of tho sottlornonts 
of 1837 and 1817, the defendants argued 
that tho propriotary right in tho soil 
might have all along remainol in tho 
Government, and that tho sottlornonts 
with tho plaintiffs woro moroly tem¬ 
porary. Their Lordships do not find in 
tho last-cited case anything conflicting 
with tho principles upon which tho 
afore-montionod decisions of tho Judical 
Committeo woro basod. 

It was noxt argued on bohalf of tho 
Maharaja that ho had titlo to tho lands 
in suit by roason of an allogod iin* 
memorial custom in tho locality in ques¬ 
tion, by which land adhering by gradual 
alluvion to a riparian villago hocomos a 
part of the estate to which it accrotos. 

As the loarnod District Judge pointod 
out, the ovidonco called for tho defen¬ 
dant was directod to show that thoro 
ivas a custom by which accretions to tho 


Shahabad side vested in the Shahabad 
zemindar, viz., the Maharaja. 

The first thing to he noted is that the 
custom which tho Maharaja by his wit* 
nesses attempted to prove wa 3 not the 
custom pleaded. 

The pleading alleged that according to 
immemorial custom and usage prevail¬ 
ing in the locality, tho deep stream of 
the Ganges is the boundary of the ripa¬ 
rian ostato3 and consequently’all accre¬ 
tions to an estate by that local custom, 
as well as by the law governing accre¬ 
tions become a part and parcel of the 
estate to which accretions liavo formed. 

It would be sufficient for their Lord- 
ships to leave tho matter there, but as 
their Lordships have come to a cloar con¬ 
clusion on tho morits of this question, 
thoy consider that it is desirable to 
state it. 

Tho loarnod District Judge found that 
no custom as alleged had been proved to 
exist. The learnod Judge of the High 
Court on appoal statod that thoy would 
ho proparod to accept tho findings of 
fact arrivod at by tho learnod Judge, hut 
having already determined that tho sot- 
tlomont of 1800 did not include tho 
lands in suit, and assuming that tho lands 
novor reverted to tho Grown, it becamo 
unnecessary to consider whother tho ap¬ 
pellant acquired any proprietary intorost 
in tho lands or not. 

It might ho argued that this was a 
concurrent finding of fact, hut hosvovor 
that may ho, their Lordships are of opin¬ 
ion that tho loarnod District Judge’s: 
finding in this rospoct was correct, and 
that the custom allogod was not proved. 1 
It should ho noted that up to a com-; 
parutivoly recent time tho Maharaja had 
boon upholding the opposite contention, 
viz., that thoro was no snob custom as 
that which was alleged by him in this 
caso. 

It should ho statod that having regard 
to tho facts statod in the oarlior part of 
tho judgment, in thoir Lordships’ opin¬ 
ion thoro is no ground for holding that 
tho proprietors of tho Turk Ballia ostato 
abandoned thoir ostato and intorost 
thoroin. 

Thoro remains anotlior point with 
which thoir Lordships think it nocossary 
to doal. It was arguod on bohalf of tho 
appollant Maharaja that ovon assuming 
ho failed to obtain a titlo to tho lands 
in suit, oithor under tho Regulation XI 
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of 1825, S. 4, or by reason of the alleged 
custom, the sale of the lands in suit was 
invalid, and the plaintiff obtained no 
title thereby ; consequently, it was ar¬ 
gued that as the defendant was admit¬ 
tedly in possession of the lands, and if, 
as the defendant alleged, the plaintiff 
obtained pq tifclf? by the sale, the suit 

should have been dismissed. . t , 

In view’ of their Lordships' decision 
on the aboove-montioned points, the 
defendant, though in possession of the 
lands, was merely a trespasser. The ques¬ 
tion remains whether the salo was good 
and valid as against the original pro¬ 
prietors of Turk Pallia, so as to give the 
plaintiff a titlo on which he could base 
his suit for possession of the lands. 
There is no doubt that there was re¬ 
venue duo at the date of the salo, that 
such revenue was not paid, although, 
as stated in the appellant’s case, notices 
had been given to the original pro¬ 
prietors to pay the revenue alleged to be 
due ; and their Lordships are satisfied 
that the Collector bad jurisdiction to sell, 
and that the allegations as to irregulari¬ 
ties in the salo were not substantiated. 

Further, no suit was instituted 
within a year of the sale, and the pro¬ 
visions of S. 33 of Act XI of 1859, might 
havo to 1)0 considered. 

For these reasons their Lordships are 
of opinion that tho sale was not invalid, 
and that the plaintiff did obtain a good 
title as the purchaser at the salo—and 
that bo was competent to obtain a 
decree for possession against tho defen¬ 
dant, who had no titlo to tho lands. 

Though not agreeing, as already 
stated, with somo of tho grounds of tho 
High Court’s judgment, their Lordships 
are of opinion that tho decree of tho 
learned District Judge was correct, and 
that tho Maharaja’s appeal to tho High 
Court was rightly dismissed. 

They will, therefore, humbly adviso 
nis Majesty that this appeal should ho 
dismissed, and that tho appellant should 
pay tho costs of tho appeal. 

P.D. Appeal dismissed. 

Solicitors for Appellant —Watkins and 
Hunter. 

Solicitors for Respondent —The Soli¬ 
citor, India Office. 
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(From Calcutta) 

24th February 1927 

Viscount Dunedin, Lord Salvesen 
and Sir John Wallis 

Keshoram Poddar Appellant, 

• 

v, 

Hundo Lal Mallicl —Respondent. 

Privy Council Appeal No. 9L of 1925 
Calcutta Appeal No. 2 of 1925. 

Calcutta Rent Act (3 of 1920), S. 18— Case 
started before amendment of the Act l>i 1924 Is 
i joverned by old Act. 

The appellant was let into possession on tho 
1 st June 1920, as a tenant, but tho rent payable 
was not then fixed. He remained in possession 
until March 1923. The question ol rent 
having been mooted in the meantime, the res¬ 
pondent-landlord demanded from the appellant 
rent at tho rate of Rs. 4,500 per mensem, inclu¬ 
sive of taxes. The appellant conceiving that this 
demand was excessive, decided to avail himself 
of the provisions tf tho Calcutta Rent Act (Ben¬ 
gal) No. 3 of 1920, which had come into force 
on tho 5tb May 1920. The appellant accordingly 
applied to the Controller. On the 23rd October 
1922, tho Controller fixed the rent at Rs. 4,500 
per mouth ; on the 25th November 1922, the 
appellant appealed to the President of the Im¬ 
provement Committee to review that decision. 
Tho President, whose time was fully occupied 
by appeals, did not take up tho appellant's ap¬ 
peal at once, but from time to time adjourned 
the hearing, so that it was only finally disposed 
of on the 3rd August 1924. He disposed of it 
by holding that he had no jurisdiction to deter¬ 
mine the matter, by which time tho Act had 
ceased to apply to premises of higher rent by 
virtue of the proviso to Calcutta Rent Amend¬ 
ment Act (Bengal) No. 1 of 1924. 

Held : that tho President had jurisdiction as 
tho application of an Act is when tho parties 
begin to move. [P. 97, C. 2 , P. 98, C. 1 ] 

# (6) Interpretation of statutes — Applica¬ 

bility of Act. 

The application of Act is when the parties 
begin to move under it. [P. 98, C. 2 ) 

L. Degruyther and B. Dube —for Ap¬ 
pellant. 

Viscount Dunedin.—The appellant 
in this caso is the tenant, and tho res¬ 
pondent is the landlord of certain pre¬ 
mises in Calcutta. 

Tho appellant was let into possession 
on tho 1st Juno 1920, as a tenant, hub 
tho rent payable was not been fixed. Ho 
remained in possession until March, 
1923, and tho question raised by the case 
is, what rent ought to ho paid or that 
period of occupation. 

After tho ontry in Juno-1920, tho ques¬ 
tion of rent being mootod, tho respondent 
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demanded from the appellant rent at the 
rato of Rs. 1,-300 per monsem, inclusive 
of taxes. 1’ho appellant conceiving that 
tho demand was excessive, decided to 
avail himself of the provisions of the 
Calcutta Rent Act (Bengal) No. 3 of 
1020, which had come into force on the 
oth May 1020. By that Act, either 
tho landlord or tho tenant may apply to 
the Controller of Ratos, an oflicer ap¬ 
pointed under tho Act, to tix tho stand¬ 
ard rent. By S. 18 of tho Act an appeal is 
given from his decision to the President 
of tho Improvement Tribunal, whose 
decision is declared to he final. The 
appellant accordingly applied to tho 
Controller. On tho 23rd Octobor, 1922, 
tho Controller fixed the root at Rs. I,,j00 
per month ; on tho 2-3th November 1922, 
t.ho appellant appeal od to tho President 
of tho Improvement Committee to roviow 
that decision. Tho President, whose 
time was fully occupied by appeals, did 
not take up the appellant's appeal at 
once, but from timo to time adjourned 
tho hearing, so that it was only ljnaily 
disposed of on tho 3rd August 1921. Ho 
disposed of it by holding that ho had no 
jurisdiction to determine tho matter, 
This ho did because of two Acts which 
had boon passed while tho caso was 
waiting for hearing before him. 

In tho original Act, S. 1, sub-S. 4, 
it was provided that tho Act should 
commonce whon tho Bocal Government 
should by notification direct and should 
continue for three years from that dato. 
By tho Calcutta Rent Amendment Act 
(Bengal) No. 2 of 1923, that provision 
was amended by tho substitution of tho 
fixod date of the ond of March 1924, for 
tho expiration of throe years from tho 
commencement. A further amendment 
was mado by tho Calcutta Ront Amend¬ 
ment Act (Bongal) No. 1 of 1924, by 
which tho dato 1927 was substituted for 
1924, hut thero was addod the following 
proviso : j 

Provided that aft'r tho 31st day of March 
1921. this Act sh ill coasa to apply to any prom¬ 
ises the rent of which excosdod R<, 250 a month, 
or R*. 3,000 a year, on tho 1st day of Novombor f 
1913. 

Tho appellant then applied to tho i 
High Court undor S. Llo (b) of tho Codo \ 
of Civil Procedure to have a judgment 1 
enjoining tho Prosidont to oxorciso his 
jurisdiction, but tho Judges of the High t 
Court took tho saino view as tho Presi* o 
dont, holding that lie had no jurisdiction. li 
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e There is no question but that the pram* 
e lses in question in the case are worth moro 
than the figure mentioned in tho proviso 
0 to the Act of 1924. The President of 

0 tho Improvement Tribunal, in his judg- 

f mont, said : 

9 i ,\l Ie P i ain ,noan ' Q S of the amendments effected 
r *> the Act of 1921 is that the principal Act is 
extended till the end of March, 1927, in tho case 
of all premises except those the rent of which 
oirthe 1st November 1918, was ovor Rs. 250 a 
month; and consequently, so far as the lnst- 
5 mentioned promises are concerned, the principal 
Act expired with the 3lst March 1924. 

The rent of the premises iin question in all 
) these oases were more than Rs. 250 a month on 
3 the 1st November 1918. It follows from what I 
j have said that tho proceedings in all these three 

cases terminated ipso facto on tho 31st March, 

» 1921, 

The learned Judges of the High Court 
' took tho samo view. Their Lordships 
think that tho discussions as to tho 
different effects of a repealing Act on 
tho ono hand, and an expiring Act on 
the other, which hulk largely in tho 
judgments given, are really beside tho 
point. Tho Act is tho Act of 1920. It 
was a temporary Act and would have ex¬ 
pired in threo years from its inception, 
but by subsequent amendments its life 
was prolonged until 31st March 1924. It 
was, therefore, a living Act at tho mo- 
mont of tho application to tho President. 
Then there is tho proviso. Tho view taken 
by tho learned Judgos is that tho offoct 
of tho proviso is to make tho Act a 
temporary Act onding at’March 1924, 
as regards tho higher valued promisos, 
hut an existing Act until 1927 as toothor 
premises. Their Lordships think that 
this is an erroneous view. As above said, 
tho Act of 1920 still lives until 1927. 

Tho offoct of tho proviso is just as if tho 
words thoroin had boon inserted in tho 
original Act, and tho Act must ho so road 
at tho present timo. Now, if that had 
boon dono it would, their Lordships think, 
novor have occurred to anyone to say 
that thero could ho aught but ono 
interpretation. Tho Act is good for 
promisos of all values up to Maroh, 1924, 
hut only good for thoso of lower value 
aftor that. 

Tho application of tho Act is whon the 
partios bogin to movo undor it. Tliisi 
was dono in tho pro tent caso boforo 
Mach 1924. 

Tho rost is merely tho working out of 
tho application. Their Lordships are of 
opinion that tho High Court ought to 
havo directed tho Prosidont of tho Inr 
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provdinent Tribunal to exercise his juris* 
fiction. The cate must go back for 
thorn to do so. When ho exercises it, his 
judgment, in view of S. 18, will he final 
and nob subject to review. 

Their Lordships will humbly advise 
His Majesty in accordance with the 
iibove opinion, and the appellant will havo 
the c^sts of this appeal and in the Court 
below. 

D,D. Appeal allowed. 

Solicitors for Appellant —■Watkins it 
Hunter. 
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22nd February 1927 

Lords Phillimore, Carson, and 
Darling and Mr. Ameer Ali 

Ma Hint —Appellant. 

v. 

Fatima Bibi and another —Respon¬ 
dents. 

Privy Council Appeal No. 83 of 1925. 

sjc # Limitation Act, Art. *J7 —Mortgage pro- 
pertp sold In execution of mortgage decree and 
purchased ultimately by mortgagee—Mortgagee 
dispossessed by decree of competent Court in suit 
by a person claiming the property alleging the 
mortgage not binding upon him—Suit for re¬ 
turn of consideration—Time runs from date of 
decree dispossessing him—Transfer of Property 
Act, S. G8. 

In a suit on mortgage, mortgagor admitted 
the loan and decree was passed. The property 
was sold in execution and was ultimately pur¬ 
chased by mortgagee. A suit was then filed by 
a person claiming the property and alleging 
th it the mortgage was not bindingon him. His 
suit was decreed and the mortgagee was dispos¬ 
sessed. The mortgagee then sued for the amount 
of consideration. 

ITcUl : that cause of action aroso on the day 
the suit challenging the mortgago was decreed 
and the mortgagee was dispossessed. [P 100 C 2J 

K. B. Bailees —for Appellant. 

IF. Wdllach —for Rospondonts. 

Lord Darling. —This appoal is from 
a docroo of tho High Court dated tho 
12th May 1921, dismissing an appoal 
from a docroo of tho District Court of 
Mag wo, dated tho 22nd May 1922. 

Tho chief question in tho appoal is 
whether tho suit in which it is inado 
was rightly dismissed as barred by tho 
Limitation Act. 


Tho appellant and her husband, U Po 
Ya, on the Gth August, 1907, advanced 
Rs. 10,000 to tho first respondent, Fatima 
Bibi, then alleging herself to ho the 
guardian of one Ali Hashim Mehter, her 
nephew, then a minor. 

The first respondent is a Mahome- 
dan purdahnashin woman, and borrow¬ 
ed this money through her agent and 
husband, Hamid Ibrahim Madari, and 
he at the same time executed on her 
behalf aud was her constituted attorney 
as guardian of the minor, a mortgage of 
two oil wells, professedly belonging to 
the minor, in favour of the appellant and 
her husband to secure repayment of tho 
monoy advanced with interest at the 
rate of li per cent, per mensem. 

That the minor had no real interest 
in any of the properties dealt with is 
demonstrated in tho words of para. 5 in 
tho sale deed (datol 18th January 1912), 
by Fatima Bibi, her husband, and Meh¬ 
ter, the minor, which are as follows : 

Although Ali Hashim Mehter’s uauie is in¬ 
cluded in the sale deed by which Hamid Ebra- 
him Madai and wife Fatima Bibi buy the oil 
aud the No. 1410 from Ma Ngwe, he has no 
monetary relation or claim in the affairs and 
he does not enjoy any possession of tho well too. 
We have bought it with our own money and 
enjoyed It. We have only mentioned tho minor 
Ali Hashim Mehter’s name in it, a way of * try¬ 
ing luck.’ We guarantee tho said well to be 
free from all encumbrances. In case of 
any incumbrance, we, the vendors, agree to make 
good any expense incurred by the vendees and 
also profits from the well which they may enjoy 
otherwise. 

On tho 5th February 1913, tho appel¬ 
lant and her husband sued bHo minor 
(by tho tirst respondent as his guardian) 
and tho first respondent and her husband 
in the District Court of Magwo for the 
principal and interest due on the mortgage 
and tho lirst respondent and her husband 
put in a written admission of tho claim. 
Tho District Court on tho 8th July 1913, 
passed a docroo in that suit as claimed. 
In execution of that decreo tho oil wells 
were sold by auction and purchasod by 
one, Ma Tok, who afterwards resold them 
to tho appellant and her husband, who 
thus got possession of them. 

In or about April 1915, the minor Ali 
Hashim Mehter, by his father, as next 
friend, sued tho appollant and her hus¬ 
band, Ma Tok, and tho lirst respondent, 
and her husband in the same District 
Court to sot aside tho sale of tho oil wells 
and for a declaration that tho mortgago 
of tho Gth August 1917, was not binding 


100 Privy Council Ma Hnit v. Fatima Bibi (Lord Darling) 
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Oourfc ; bufc tho appellate Court gave him 
on tlie 11th March 1018, the decree that 
ho claimed, on tho ground that tho first 
respondent was nob legally his guardian 
and had no authority to mortgage his oil 
wells or to represent him in the suit on 
tho mortgage. The appellant had there¬ 
upon to give up possession of tho oil 
wells. 

The appellant’s husband having died 
sho. on the 9th August 1919, brought 
tho suit under appeal against the first 
respondent in her porsonal capacity and 
as ono of the heirs of Hamid Ebrahim 
Madari (who had also died), and against 
tho second respondent (his son as his 
heir) by a plaint, in which, after sotting 
out tho facts already mentioned, sho 
relied on tho admission of tho first ros- 
pondont and her husband that they had 
received tho money borrowed, and sho 
submitted that as it could not bo reco¬ 
vered from tho minor they should ropay 
it with interest. Sho further stated that 
tho cause of action aroso on tho 11th 
March 1918, when tho appellate Court 
set aside tho sale. 

Tho respondents put in written state¬ 
ments and tho Court raised issuos of 
which tho following are matorial to this 
appoal : 

1. Is tho plaintiff’s suit time barred ? 

2. Are tho defendants liable for tho 
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has appeared to their Lordships that of 
the points taken on behalf of the appel¬ 
lant one is in itself conclusive. In fact 
the case is reduced to the simple ques¬ 
tion whether tho appeal is so late as to 
ho barred by the Indian Limitation Act 
1 908 1908). For the appellant it 

was argued by Mr. Raikes that the suit 
in which tho decree under appeal^ was 
made was not founded on the mortgage 
of Gth August 1907, but is for tho repay¬ 
ment of money due to her, and that her 
claim to this sum arose when the mort¬ 
gage and sale thereunder were set aside, 
that is to say, on 11th March 1918; and 
reliance was placed on the Indian Limi¬ 
tation Act, 1908, First Schedule, Part G, 
Article 97. Tho effect of that provision 
is that the suit is not barred if brought 

for monoy paid upon an existing con¬ 
sideration which afterwards fails;” pro¬ 
vided that suit is begun within three 
years from tho date of tho failure of tho 
consideration. 

This present suit was commenced on 
9th August 1919. For the respondents 
it was contended that thoro never was 
any consideration for tho loan of tho sum 
of Rs. 10,000 then advanced by plaintiff 
and her husband—as tbo respondents then 
had no interest or property in tho subject 
of the mortgage. Thus it was contended 
thoro was a coraploto absenco or failure 
of consideration at and from tho very 


amount claimed ? 

The appellant gavo evidonco in sup¬ 
port of her claim and asked for a post¬ 
ponement to produce further ovidenco 
which tho District Judge refused. Tho 
respondont gavo no evidonco. 

The District Judge dismissed tho suit 
as barred by limitation, as being a suit 
on tho porsonal covenant in a registered 
instrument. 

Tho High Court in appeal took tho 
samo view : overruling tho contention of 
tbo appellant that her causo of action in 
tho suit only aroso on tho 11th March 
1918, on the ground that tho fraino of tho 
plaint and tho claim for intorost showed 
that sho had sued on tho covenant in tho 
mortgago. 

From that docreo, dated tho 12th May 
1921, tho appellant has appoaled to His 
Majosty in Council. 

Although many points woro raised on 
tho ploadings, sovoral woro abandoned in 
tho courso of tbo litigation ; and in tho 
course of tbo arguments of this appeal it 


moment whon tho monoy was advanced, 
i. o., tnoro than twolvo years beforo this 
suit was bogtin. Woro this contention 
well founded this present claim would 
undoubtedly bo statute barred. But 
should tho true dato of tho failure of the 
consideration for tho loan of tho monoy 
bo the day on which tbo appollate Court 
made a docreo in favour of Ali Hashim 
Mohtor (tho minor) setting a9i'do the 
mortgage, and giving him possession of 
tho mortgaged property, i- o., 11th March 
1918, then this suit would ho well with¬ 
in tho throo years allowed for faking pro 
coedings to rocovor tho Rs. 10,000, with 
intorost, for tho loan of them. In the 
opinion of thoir Lordships this conten¬ 
tion of tho appollant is well founded. It 
was proved that respondent and hor hus¬ 
band did for somo timo pay to tho apol- 
Iant and hor husband tho interest agroed 
by thorn to ho payable on tho monoy 
lent. Dofault in this respect having 
boon made, appollant and hor husband, 
on 5th Fobruary 1913, took proceedings, 
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claiming fcho principal and interest as 
due from the respondents, who made 
written admission of the debt. On 8th 
July 1913 a decree in favour of appellant 
was made, and by virtue of it the pro¬ 
perty was sold by auction in order to pay 
the money then due to appellant and her 
husband. As already stated, this decreo 
wa3 sot aside at the instance, and in 
favour of Ali Hashim Mehter (the minor), 
and on 11th March 1918 the sale was 
finally set aside by the appellate Court, 
and the property, on the security of 
which appellant and her husband had 
advanced Rs. 10,000, was handed over to 
Ali Hashim Mehter. 

From these facts it appears that the 
appollant and her husband were, from 
the date of tho loan (6th August 1907) 
down to 11th March 1918 not entitlod 
to allege that thoy had not roceived any 
consideration for tho loan that they had 
made—since for a considerable time they 
had actually received interest upon it, 
paid to them by the respondents. In 
1913 they had obtained, in a suit against 
tho respondents, a decree undor which 
tho property was sold in ordor that tho 
appellant’s loan might bo repaid. The 
fact that thoy afterwards became posses¬ 
sed of the same property, by buying it 
from tho purchaser at the auction, has no 
immediate bearing on the matter in dis¬ 
pute. They purchased from one who 
had bought the property at a sale decreed 
by a competent Court, and tho price paid 
by him had boon applied to repay a por¬ 
tion of tho money advanced by tho ap¬ 
pollant to tho respondents on socurity of 
tho property mortgaged. It, thoroforo, 
appoars to thoir Lordships that thero was 
at tho time of the loan no failure of tho 
consideration upon which the loan of 
the money and the promise to repay it 
with interest was made sinco tho obliga¬ 
tion of that prorniso was for some time 
observed and it appears to them that the 
failure of consideration for tho loan of 
tho money did not occur until 11th 
March 1918. Consequently tho suit is 
not barred by statuto. 

Thoir Lordships will therefore humbly 
advise His Majesty that this appeal 
should bo allowod, and that judgment 
should be ontored for tho plaintiff for 
tho principal sum, Rs. 10,000, with in¬ 
terest at such rato and for such poriod 
and subject to such allowance, if any, for 
mesne profits during tho poriod during 
1927 K/13b/4, 14, 15a/4 


which the plaintiff and her husband were 
in possession of the land as tho Courts in 
India may determine, and that for this 
purpose tho suit be remitted to the High 
Court at Rangoon. Thoir Lordships will 
also humbly recommend that tho plain¬ 
tiff do have her costs of tho suit here and 
below. 

D.D. Appeal allowed. 

Solicitors for Appellant —Bramall & 
Bramall. 

Solicitors for Respondents — Water- 
liouse & Co. 
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(From Allahabad) 

10th February 1927 

Lords Shaw, Phillimore & Darling, 
Mr. Ameer Ali and Sir Lancelot 

Sanderson. 

Saheb Rai and others —Appellants. 

v. 

Shafiq Ahmad and others — Respon¬ 
dents. 

Privy Council Appeal No. 162 of 1924 : 
Allahabad Appeal No. 5 of 1923. 

-** ->* Hindu law—Partition—Stepmother given 
a share for maintenance tolth responsibility of 
share of husband’s debts—Share should be 
deemed as absolute estate. 

Prima facie, whon an arrangement is come to 
by which tho stepmother is to receive a sum for 
maintenance tho presumption would be that in 
no case could an absolute interest be intouded 
to bo conferred. But a presumption of this kind 
must yield to othor circumstance that tho lady 
was being made responsible for a definite share 
of tho debts which had been incurred by her 
late husband ; whon such a transaction has 
stood for a vory long period of time, it would not 
bo disturbed. [P. 101, C. 2. P. 102, C. 1] 

G. R. Lowndes and E. B. Raikes —for 
Appellants. 

A. M. Dunne and B. Dube —for Res¬ 
pondents. 

Lord Shaw. Various questions bavo 
boon raised in this appeal, and having 
fully hoard tho argument for the appel¬ 
lants on one point, to be alludod to 
their Lordships do not think it nocessary 
to call on counsol for tho respondents. 

Pho law appears to thoir Lordships to 
bo corroctly laid down by the High 
Court in the following sentences : 

Prlma facie, when an arrangement of this 
nature la como to by which tho stopinothor is to 
reoeivo a Bum for maintenance the presumption 


102 Privy Council Dhanna Mal v. Moti Sagar (Lord Blanesburgh) 1927 


would bo that in no case conld au absolute in¬ 
terest be intondccl to be conferred. 

But tho Court goos on to say : 

But in the present case a presumption of this 
kind must yield to the other evidence which we 
have before us. We do not see how any theory 
that a grant for maintenance was being made 
to Mohan Kunwar by her stepsons cau he re¬ 
conciled with the fact that the lady was being 
made responsible for a definite share of the debts 
which had been incurred by her late husband. 

Their Lordships have considered both 
sides of those propositions and agree 
with both, but in regard to tho latter 
they have further considered tho exact 
naturo of tho transaction which is re¬ 
corded in tho deods, and, as tho result of 
their consideration, they find that the 
absolute interest which is in question in 
this caso was created not by way of a 
transaction as in ono of tho precedents 
cited referred to, following a decree of 
tho Court, hut as the result of a tran¬ 
saction of a voluntary naturo ontorod into 
by tho two sons and tho stop-mother 
wi h considerations pro and contra; and 
upon tho whole their Lordships are of 
opinion that tho view takon by tho High 
Court must prevail. 

The lady was made in point of fact 
responsible for a dofinito sharo of the 
debts as well as being made entitled to a 
dofinito sharo of tho assots of her late 
husband. That transaction has stood, 
their Lordships are aware, for a very 
long period of time. There has been 
nothing cited to shako tho facts which 
tho documents record, and tho balanco 
of opinion is accordingly in favour of al¬ 
lowing a transaction which has in fact 
(through tho fault of tho appollants) re¬ 
mained so long unchallenged, to stand. 

Their Lordships will humbly adviso 
His Majesty that tho appeal should ho 
dismissed with costs. 

r.D. Appeal dismissed. 

Solicitors for Appollants — Douglas 
Grant k Dold. 

Solicitor for Rospondonts— II //. S. L. 
Polak. 
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(From Lahore) 

3rd March 1927 

Lords Piiillimore, Sinha, 
Blanesburgh and Salvesen 

Dhanna Mal and others —Appollants. 

v. 

Iiai Bahadur Lola Moti Sagai Res¬ 
pondent. 

Privy Council Appoal No. 110 of 1925. 


❖ # (a) Registration Act, S. 17 [d)—Declaration 
purporting to set forth the terms of tenancy 
requires registration. 

A declaration signed by the Gumastha and 
manager of the firm, purporting to set forth the 
term?- of tenancy of the land which on that day 
had beeu granted to the firm, is not receivable 
in evidence without registration being oither a 
lease or counterpart of a lease within S. 17. 

[P. 103, C. 1] 

❖ # (6) Civil P. C., S. 11— Review against 
decree enhancing rent of a tenancy and holding 
it to be permanent dismissed, holding however 
that judgment as regards permanent nature 
thereof was based on misapprehension — Judg¬ 
ment is not res judicata on the point of per¬ 
manent nature. 

Whoro a review against a decree enhancing 
rent of a tenancy and holding it to be permanent 
was dismissed holding that the applicant was 
aggrieved not by decree but by judgment, but 
the pronouncement in which regarding per¬ 
manent nature of the tenancy was however 
accepted by tho Judge as having been based on 
misapprehension of counsel’s argument ou the 
subject, such a judgment cannot be res judicata 
as to tho nature of tenanev. 

[P. 103, C. 2 & P. 104, C. 1, 2] 

# (c) Civil P. C., S. 100— Question whether 
tenancy Is permanent, is one of law. 

The proper effect of a proved fact is a question 
of law. The question whetbor a tenancy is 
permanent or precarious is ono of a legal infer¬ 
ence from facts and not itself a question of fact. 

[P. 101. C. 2J 

# (d) Landlord and tenant—Permanent ten¬ 
ancy—Facts not constituting one, described. 

The facts that tho tenant soon aftor the lease 
sold a portion thereof throwing on the vondoes 
tho responsibility of loss or damago which may 
be caused in caso tho lessor set up a claim 
against them, that in his written statement in 
tho ojoctmont suit ho did not plead permanent 
nature of the tenancy specifically and that in a 
previous suit ho submitted to enhancement of 
rent, are in favour of tho conclusion that tho 
touanev is not permanent : A. I. R. 1022 Lah. 
320, Affirmed. CP* 105, C. 1 A 2) 

L. DeGruythcr, W. Wallach and A. 

Afzul —for Appollants. 

A. M. Dunne, G. R- Lowndes and B. 

Dube —for Rospondont. 

Lord Blanesburgh—This suit ro 
latos to a plot of land about 22*)0 squaro 
yards in aroa situate in tho Suddoi 
Bazar in Dolhi. Tho land belongs to 
tho rospondont. At tho commoncomont 
of tho suit it was in tho occupation of 
tho appollants at a ront of Rs. 2 .j por 
monsom. Tho buildings upon tho land 
are the property of tho appollants. Tho 
suit by tho rospondont as plaintiff is a 
suit in ojoctmont and for arroars of ront. 
Tho groat question betwoon tho parties 
is as to tho naturo of tho appellants 
interest in tho land. Woro they, as tho 
rospondont contends, more tenants at 
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will, or, as they themselves assert, are 
they entitled to a permanent inheritable 
right therein subject to the payment of a 
fixed rent ? 

The Subordinate Judgo of Delhi 
decreed the suit. On appeal by the 
defendants the District Judge of Delhi 
dismissed it. On the 1/th March 1922, 
the High Court of Judicature at Lahore, 
on second appeal by the plaintiff, reversed 
the decree of the District Judgo and 
restored that of the Subordinate Judge, 
with a modification relating to the build¬ 
ings on the land, to which their Lord- 
ships will refer later. This appeal to 
the Board is against the decree of the 
High Court. The appellants ask that the 
order of the District Judgo be restored 
and that t ho suit against them be 
dismissed. 

The appeal was elaborately argued 
before the Board, and the questions in¬ 
volved are very fully discussed in the 
judgments of the Courts in India. As a 
result, the effective issues are now 
reduced in number and simplified* in 
character, and they can bo dealt with by 
thoir Lordships, as thoy hope, with com¬ 
parative brevity. It will be convenient 
at once to clear away certain matters 
preliminary in character which were 
much discussed in the Courts bolow. 

The land in question had been lot in 
or about the year 187L by one Karim 
Baksh to a firm of Jais Raj and Khem 
Raj. The respondent is the successor in 
intorost of Karim Baksh, and the appel¬ 
lants are the successors in interest of the 
firm. With a view of establishing that 
the appellants had become mere tenants 
at will of his, the respondent tonderod in 
evidonco at the trial a declaration, dated 
the 10th September 1871, signed by one 
Ghasi Ram, Gumastha and manager of 
the firm, purporting to set forth the 
torms of the tenancy of the land which 
on that day had been granted to the firm 
by Karim Baksh. The authenticity and 
^authority of the declaration have not 
boon proved, but its reception in evidence 
was objected to / n limine by the appel¬ 
lants on the ground that the declaration 
was, or purjK)rtod to bo, a lease or 
counterpart of a leaso which, under S. 17 
of the Indian Registration Act, had to bo, 
and had not boon, registered. This objec¬ 
tion was uphold by tho trial Judgo and 
by both of tho higher Courts in India. 
Thoir Lordships are in ontiro agreement 
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with all tho loarnod Judges on this point" 
The declaration, in thoir view, being 
unregistered, cannot, even if proved, bo 
receivable in evidence in this suit. 
Accordingly, thoy dismiss from their 
minds both the declaration and its 
contents. 

Up to March 1901, tho rent paid for 
tho land by the tenants had been Rs. 1*2-8 
per mensem. In that month tho respon¬ 
dent’s father, who had by purchase 
become the ground landlord, served tho 
then tenants—in substance, the present 
appellants—with notice requiring them 
to pay an enhanced rent of Rs. 25 per 
mensem or vacate tho land, and on tho 
9th January 1905, filed a suit against 
them in the Court of tho Subordinate 
Judge at Delhi claiming to recover arrears 
of rent at that rate of Rs. 25. This 
claim the defendants resisted, sotting up, 
in terms to which thoir Lordships will 
later refer, a tenancy which had not then 
expired, and which, for present purposes 
only, may, without prejudice, bo conveni¬ 
ently enough described as a permanent 
tenancy. 

This suit was on tho 16th January 
1906, decreed by the Subordinate Judge- 
lie held that tho tenancy was nob a per¬ 
manent one, and that the plaintiff was 
entitled to enhance the rent to the extent 
which ho claimed. From that decroe 
tho defendants appoalel to the Divisional 
Judge. In the course of his judgment 
on the appeal, that learned Judge stated 
that on tho question whether tho ten¬ 
ancy was permauent or not he was dis¬ 
posed to differ from tho view of tho 
lower Court. He wont on, however, to 
say, that in his view, it did. not follow 
from tho fact of tho tenancy being 
permanent that the rent could not be 
enhanced, and he agreed with tho lower 
Court in thinking that it should. Accord¬ 
ingly ho affirmed tho decree and dis¬ 
missed tho appeal. Thereupon an appli¬ 
cation for review of his order was made 
by tho plaintiff on tho ground that, 
although tho decree was in his favour, 
tho learned Judgo had hold that the 
defendants were permanent tenants, and 
that ho had so held owing to a misappre- 
hensipn of counsel's argument upon the 
subject. Tho Divisional Judge refused 
this application for a roviow while 
acknowledging that ho had apparently 
misundorstood tho argument addressed 
to him by tho plaintiff’s counsel. He 
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stated that in the circumstances he 
would have been prepared to allow the 
application if ho had thought that it 
lay. In his judgment, however, such an 
application could only be made by a 
porson aggrieved by a decree, aod he 
added that it could not possibly be said 
in that case that the granting of a decree, 

for enhancement of rent implies that the 
defendants are permanent tenants. If the de¬ 
cree could bo said to involve any implication 
at all as to the nature of the tenancy, the impli¬ 
cation would bo the other way, namely, that the 
tenancy is not permanent. It is only the judg¬ 
ment by which tho plaintiff is aggrieved. He is 
in no way aggrieved by tho decree, and, there¬ 
fore. he cannot apply for a review. 

In tho result tho enhanced ront was 
decreed. No appeal against the order 
decreeing it was made by tho defendants, 
and that ront has boon paid by tho 
tenants ever since. 

Both parties now claim this decree as 
a res judicata in their favour. The ap¬ 
pellants rely upon it as a pronouncement 
unappoaled from and binding upon tho 
respondent that their tenancy is perma¬ 
nent. Tho respondent relies upon it as 
a decree, now binding, that tho tonancy 
is one with respect to which an order 
enhancing tho ront can in proper circum¬ 
stances be made, and that such a tenancy, 
whatover olso it may be, cannot bo 
a permanent tenancy. 

Both of these contentions have been 
rejected by tho Courts in India, and 
again their Lordships are in complete 
agreement with tho learned Judges in 
this conclusion. It is impossible, in thoir 
Lordships’ judgmont, as a matter of 
ordinary fairness—to go no moro deoply 
into tho question—that after tho plain¬ 
tiff’s application for reviow was refused 
for tho roason givon the previous ex¬ 
pression of opinion of tho District 
Judgo that tho fionancy was pormanont 
could bo relied upon by by the 
defendants for any purpose whatever. 
The loarned Judge, treating his pro¬ 
nouncement as ontiroly irrelevant, must 
bo takon to havo withdrawn it as tho 
expression of a concluded opinion. For 
similar reasons tho learned Judgo’s docroo 
affirming the enhancomont of ront, how- 
ovor, unjustifiablo in point of law it was, 
if the tenancy woro really permanent, 
cannot, thoir Lordships think, bo treated 
as a pronouncement binding as botwoon 
these parties that tho tenancy was not 
permanent, 


The order enhancing the rent is how¬ 
ever, not without importance in the* 
present litigation. The defendants, if 
their contention that the tenancy was 
permanent had been well founded, could 
have had that order discharged on ap¬ 
peal. They did not appeal, and they can¬ 
not now be heard to say that a less rent 
than the Rs. 25 which they have since’ 
paid without protest was alone properly 
payable. It may well be that neither 
party to the 1905 litigation was eager to- 
put prematurely to the test the question 
so stoutly litigated in the present pro¬ 
ceedings, hut, as is shown by the plain¬ 
tiff’s application for review, and by tbe- 
defendants’submission without appeal, to- 
pay an enhanced rent, the hesitation on 
tho part of the defendants was in thi» 
matterraoro pronounced than the reluc¬ 
tance of the plaintiff. The actual in¬ 
crease of rent was not a very serious 
matter, and it is not improbable that tho 
defendants wore content to submit to it, 
accompanied as it was by tho District 
Judge’s provisional expression of opinion 
favourable to their main contention, 
rather than risk an appeal, tho result of 
which might have deprived them of that 
opinion for whatever it was worth. Their 
Lordships aro unable to appreciate the 
contrary reasoning in this mattor of the 
learned District Judgo. 

A third question, moro formidable in 
character, must bo disposed of before 
thoir Lordships further proceed. The 
loarned District Judgo, on appeal here, 
dismissed tho respondent’s suit, finding 
that tho appellant’s tonancy was perma¬ 
nent. It is thereupon contended by the 
appellants that this finding was ono of 
fact by tho learned Judgo not opon to 
reviow oither by tho High Court on 
second appeal or by this Board. 

Now thoir Lordships would ho the 
last to seek to abridgo tho offoct of 
Ss. 100 and 101 of tho Code of Civil Pro- 
ooduro or woakon tho strict rulo that on 
second appeal the appollato Court is 
bound by tho findings of fact of tho Court 
below. Thoy aro woll awaro, moreover, 
that questions of law and of fact aro 
often difficult to disontanglo. It is oloar, 
howovor, that tho proper effect of a 
provod fact is a question of law, and tho 
quostion whokhor a tenancy is permanent 
or precarious seoms to thorn, in a case 
like tho prosont, to ho a legal inforonco 
from facts and not itself a quostion of 
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faot. The High Court has described the 
■question here as a mixed question of law 
and fact, a phrase not unhappy if it 
■carries with it the warning that, in so 
far as it depends upon faot, the finding 
of the Court on first appeal must bo 
accepted. On these linos, which the 
High Court appear strictly to have 
observed, the appeal to that Court was 
competent and it was in their Lord- 
ship’s judgment open to the learned 
Judges there to entertain it as they did. 

With the actual conclusion of the 
High Court their Lordships find thoin- 
■solves in agreement. They have heard in 
argument nothing which would lead 
them to disturb those findings, and 
it would bo unprofitable again to dis¬ 
cuss at length all tho circumstances 
which influenced tho learned Judges in 
the matter. 

Their Lordships will refer only to 
throe outstanding things which have 
■deeply impressed them. Tho first is the 
sale deed of tho 23rd August 1885—the 
only transaction of the kind that has 
taken place—by which Lachman Das, 
the then proprietor of tho tenant firm, 
sold for Us. 4,000 to Lala Mul Chand, 
the firm’s entire interest in the amla 
then orected on tho land and in the land 
itself. Tho assurance of the amla is 
absolute: tho vendor’s covenants for 
title are unqualified. As to tho land, 
howovor, tho vendees are to bo respon¬ 
sible for loss or damage which might bo 
caused to thorn in case the owner of tho 
land raises a dispute or sets up a claim 
(against thorn : the vendor is to have no 
concern therewith. This reserve, so 
soon after tho original lotting, strikes 
thoir Lordships as highly significant. 

Tho Board also is struck with tho 
terms of tho written statoment put in 
by Mul Chand and tho other defendants 
in tho 1905 proceedings. There is no 
proper allegation of a permanent fconancy 
there set up. The allegation is that the 
plaintiff is not entitled to enhance tho 
rent so long as tho defondants’ building 
stands on tho land : tho plaintiff cannot 
eject tho dofondants so long as the build¬ 
ing in question oxists. In a statement 
on tho defendants’ behalf tho allegation 
is that at tho time of tho erection of tho 
building there was an oral agreement 
between tho proprietor of tho land and 
tho defendants' predecessors in title that 
they would pay a fixed rent of Rs. 12-8 


so long as the house to bo erected was in 
existence. That is all. How far these 
pleas, even if they had been proved, 
were consistent with any permanent 
tenancy after the destructive fire of 1911 
has not been investigated. 

Lastly, their Lordships cannot get over 
tho continued payment of the enhanced 
rent of Rs. 25 per mensem evor since, 
the decree in the 1905 suit. It is not 
now in contest that such an enhance¬ 
ment of rent is entirely inconsistent 
with tho notion of a permanent tenancy, 
and tho continued payment by the ap¬ 
pellants of that rent is a circumstance 
from the serious import of which they 
cannot now escape. 

On the whole case their Lordships, 
agreeing with the High Court, are of 
opinion that no permanent tenancy has 
here been established. 

By tho order of tho High Court the 
present appellants were permitted to 
elect within a period of three months 
whether, in lieu of removing them, they 
would accept for the buildings on tho 
land the sum of Rs. 23,480 ottered 
therefor by the respondent. Their 
Lordships have not been informed 
whether this matter has been left iu 
abeyance pending the decision of this ap¬ 
peal. If it has, it would be proper, they 
think, that the period of election should 
bo extended for threo months from tho 
date of IIjs Majesty’s Order in Council. 
With that variation tho order of the 
High Court should, in their Lordships’ 
judgment, he affirmed, and this appeal 
bo dismissed with costs. 

And thoir Lordships will humbly ad¬ 
vise His Majesty accordingly. 

D.D. Decree varied : Appeal dismissed. 

Solicitors for Appellants— T. L. 'Wil¬ 
son k Go. 

Solicitor for Respondent—77. S. L 
Polak. 
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{From Rangoon) 

28th February 1927 

Lords Phillimore, Carson and 
Darling Mr. Ameer Ali and Sir 
Lancelot Sanderson 

Ma On —Appellant. 

v. 

Mating Tin —Respondent. 

Privy Council Appeal No. 118 of 1925. 
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Possession—Jcu-cls worn by a Burmese lady 
and taken by her lo various places where she went 

l resumption Is that they were hers. 

The mere fact that a woman wore the jewel¬ 
lery at her wedding would not go far towards 
proving that the jewels were hers as Burmans 
habitually borrow jewellery for great occasions. 
But her continued possession of the jewellery 
and her taking it away with her when she went 
to live at various places with her husband would 
raise a strong presumption that the jewels were 
bers - [P. 107, C. 1) 

A. j\I. Dunne and K. I). Hat Ices —for 
Appellant. 

Mr. Ameer Ali.— This appeal arises 
out of a suit brought by the plaintiff, 
Mating Tin, on the 21st February 1923, 
in the Court of the District Judge of 
Tharrawaddy in Burma. Tho action is 
for recovery from tho defendant, Ma On, 
of certain jewelleries which ho alleged 
belonged to his wifo, Ma Saw Yi, of 
which the defendant took possession on 
her death at Lotpadan on the 18th Feb¬ 
ruary 1920. The defendant, Ma On, who 
is the maternal aunt of tho deceased Ma 
Saw ^ i, and who admittedly was, at tho 
time of Ma Saw Yi’s death, at tho house 
in which she died, denies taking posses¬ 
sion of the jewollery claimed by tho 
plaintiff, and furthor alleges that the 
jewellery tho deceased girl used to wear 
was merely lent to her by different 
people, among them hor grandmother 
Daw U. 
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Th.it Ala Saw Yi was in possession of a consf* 
derablo outfit of jewellery while she was living 
with Maung Tin, after tho marriage, in the vari¬ 
ous stations to which he was posted is clearly 
proved. U Tboin (4 P. W.) was a neighbour o'f 
. laung Tin at Tharrawaddy, and often saw Ala 
oaw i i wearing diamoud earrings, studs, brace¬ 
lets, hairpins and a ring. Ara Ala Le (5 P. W.), 
'%hen visiting Aha Saw Yi at Tharrawaddv, saw 
her wearing such jewellery ; so did Ala Alya Gyi 
f ’ P’ "w Ara A u Kin (7 P. W,), and Naung 
Gyi (9 P. W.). At Alaymyo, Daw Ein Zi (15 P. 
W.), when staying a fortnight with Alaung Tin 
and Ala Saw A i, saw Ala Saw A'i wearing this 
jewellery. Ala Saw Ai spoke of them (tho orna¬ 
ments) as hers. Ba Bwa (11 P. W.j, who used 
to live next door to Alaung Tin at Alaymyo, says 
that Maung Tin, when ho went on tour, used to 
a^k witness to look after this jewellery. Ara Saw 
A i told witness that it was hers. Ba Bwa says 
ho used to lock the things up in a safe at ATauug 
Tin’s house, while Maung Tin was away’ and 
sleep there. Ala Ein Zi, though Alaung Tin was 
away on tour during part of a visit did not en¬ 
counter Ba Bwa,—which at first sight seems to 
contradict Ba Bwa’s statement. But it is pro¬ 
bable that Ala Saw A'i, having a companion on 
this occasion did not feel the need of protection, 
and this would account for Ba Bwa’s absenco 
during Ma Ein Zi’s stay at Alaymyo. Thoro is 
no reason to doubt the evidenco that Ma Saw Yi 
was possessed of much jewellory while sho w\as 
with her husband at Tharrawaddy and Maymyo. 

Then comes tho following passage : 

The inherent vagueness of this caso lies really 
in tho fact that no attempt has been mado by 
either party to trace the history of this jewel- 
lerv. and show who was its purchaser or owner 
in tho first instance. Plaintiffs case in effect 
rests on the bare fact that Ala Saw A'i. after her 


The house in which Ma Saw Yi died 
bolonged to Daw U and, as alroady stated, 
the defendant was thoro at tho time of 
her death. 

It appears to bo tho custom among 
Burmans to give tho brides, at tho timo 
of marriago, jewellery by way of a dowry ; 
and it is tho plaintiff’s caso that tho 
jowollory his wifo was woaring at hor 
wedding, which was of considorablo value, 
was either hor own or was given to hor 
by hor grandmother Daw U, according to 
tho ovidonco on both sidos, a wealthy 
woman. Tt is furthor tho plaintiff’s caso 
that on his wife’s death some jowollory 
was placed on hor dead bedy, as appears 
to bo tho custom among Burmans ; and 
that a photograph was takon of her with 
tho jowollory in which sho was drossod. 
The defendant admits that jowollory was 
placed on tho doad body, but allogos that 
it was borrowod for tho purpose. 

The suit camo for trial boforo tho 
District Judge, Mr. Gilbert. His conclu¬ 
sion on tho ovidonco may bo givon in his 
own words as follows : 


marriage, was in possession of a sot of jowollory, 
and that tho mere proof of possession is in itself 
a lequate to raise a presumption of ownership. 
But this presumption is a weak one, since it i» 
quite clear that Ma Saw A'i and her husband 
were never in a position to purchase thoso ar¬ 
ticles; and. in fact, it is not alleged that they 
did acquire them in any such manner. Maung 
Tin relies on an alleged gift. Neither tho fact of 
this gift is proved, nor was tho title of tho al¬ 
leged donatrix established. Tho weight of evi¬ 
dence in tho caso goes to show that these jewels 
were owned by Daw U and that, though Daw U 
was willing to lend them, sho was averse to 
making an outright gift of them. Daw Mo’s 
ownership of theso jewels is not proved and can¬ 
not be inferred. Thoro was, of courso, ovory pros- 
spect at tho timo of tho marriage that ultimately 
Ala A'i Saw would get theso or similar articles by 
way of inheritance, and at Alaymyo sho ovon 
spoke of thorn as hors. But tho mortality of 
Daw U, nnd hor daughter Daw Are, and Daw 
Afo’s daughter Ma Saw Yi, followed a chronology 
which was tho exact reverso of tho expected 
sequence of deaths. Tho result of this was Ma 
Saw A'i died without acquiring title. 

I think that Alaung Tin has failod to estab¬ 
lish his claim to this jewellery. I havo already 
dealt with tho question of the cash. 

In this view of tho caso tho District 
Judgo dismissod tho plaintiff’s suit. Tho 
plaintiff appealed to tho High Court at 
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Rangoon, and the appeal was heard by 
two learned Judges, one of them being 
Mr. Justice Heald and the othei 
Mr. Justice Chari. Mr. Justice lleald 
has consiuerable experience of Burmese 
customs and institutions ; his opinion on 
the respective allegations of the parties 
to the suit is of considerable value. He 
says, in the first place, that it is admit* 
tod by the respondent herself that Ma 
Saw Yi took the jewellery away with her 
when she left homo and' went to live 
with the plaintiff at Tharrawaddy, and 
that she had jewellery in her possession 
until she returned homo ill not long 
before hor death. He refers also to the 
admission of the defendant’s sister Ma 
Gun and her witness Ma Thin Za that 
the jewellery Ma Saw Yi took with her 
to Tharrawaddy was the jewellery she 
wore at her wedding. He further refers 
to the fact that admittedly Ma Saw Yi 
took the jewellery that was in hor pos* 
session to different places where her hus¬ 
band proceeded in the course of his 
official duties, such as Rangoon and 
Maymyo. The learned Judge adds that 
the defendant herself admits this, and 
her sister Ma Gun says that she took all 
the jewellery she had with her to 
Rangoon. lie goes on to say as follows : 

It is admitted that whou Ma Saw Yi died 
her dead body was decked with jewellery, and 
there is some presumption that it was tho jewel¬ 
lery which she had worn while she was alive. 

It is noticeable, he observes further, that 
the articles of jewellery which were admittedly 
put on hor correspond with the jewels which 
she had worn. 

It is admitted that after tho funeral 
tho plaintiff asked for his wife’s jewel¬ 
lery hut was told that it did not belong 
to his wife, hut to her grandmother. Tho 
comment of this loarned Judge upon this 
statement is as follows : 

I have no doubt that she did say so. Tho 
wife's relations would naturally resent her 
valuables going to a stranger. They nearly 
always do in such cases, and it is probable that 
that resentment is the sole reason for this 
litigation. 

The loarned Judge sums up the result 

of tho evidence in tho following words : 

The mere fact that Ma Saw Yi woro tho 
jjewollory at hor wedding would not go far to¬ 
wards proving that the jewels wore licrs, because 
Burmana habitually borrow jowellory for great 
occasions. But her continued possession of tho 
jewellery and hor taking it away with her when 
she went to livo at tho various places to which 
her husband, as a Government servant, was 
transferred, would raise a strong presumption 
that it was hers, particularly as hor grand¬ 


mother, to whom it is said to have belonged 
was rather miserl\, and would not be likely to 
let her own valuables go out of her possession for 
anything like so long a time. 

In the result, tho High Court made a 
decree for the plaintiff for various 
articles of jewellery, amounting in value 
to rupees 20,000, with costs in both 
Courts. 

Their Lordships have heard tho defen¬ 
dant’s counsel at considerable length ; it 
is clear from tho judgment appealed 
against that the learned Judge3 carefully 
examined the evidence on both sides, and 
their conclusion that the jewellery 
claimed by the plaintiff was the pro¬ 
perty of his deceased wife, and had been 
taken possession of by the defendant, is, 
in their Lordships’ opinion, fully borne 
out by tho circumstances. It is impos¬ 
sible to believe that Ma Saw Yi would 
have been allowed by the old grand- 
mothor, who was proved to have been 
a close-fisted woman, to take with her 
all tho jewellery to the different places 
to which her husband was from time to 
time posted, unless this jewellery be¬ 
longed to the deceased. Whatever might 
havo boon tho origin of the articles, 
whether they wero originally purchased 
by Daw U and were given by her by 
way of dowry to tho plaintiffs wife at 
or about the time of tho wedding, there 
can be no doubt on tho evidence which 
has been carefully analyzed by the 
Judges of the High Court, that the 
deceased possessed them as her own pro¬ 
perty, and took them about as her own 
property. When she was in Rangoon, 
and hor husband was away touring, the 
articles wero taken care of by a neigh¬ 
bour who has given evidence on behalf 
of tho plaintiff, and ho says that it was 
at the plaintiff’s request that ho took 
care of his wife’s jowellory. Tho in¬ 
ference which tho High Court has drawn 
from the fact that on her death con¬ 
siderable jewollery was placed on hor 
dead body is not without force in the 
circumstances of the case. It is hardly 
likely that borrowod jewellery would bo 
placed on the dead person, and that 
seems to be tho viow of the learned 
Judge, to whoso experience of Burma 
and Burmans tho Board have reforrod 
to before. 

On tho whole, their Lordships soo no 
reason to disturb tho finding of tho High 
Court, and would, thoroforo, humbly 
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recommend to His Majesty that this ap¬ 
peal should he dismissed. There will 
bo no costs, as the respondent does not 
appear. 

Appeal dismissed. 

Solicitors for Appellant — Douglas, 
Grant & Dold. 

Respondent— Ex parte. 
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(From Calcutta : A. I. R. 1925 Cal. 785) 

3rd March 1927 

\iscount Dunedin, Lord Salvesen 
and Sir John Wallis 
Kala Chand Banerjce —Appellant. 

v. 

Jarjayinath Marwari and another —Res¬ 
pondents. 

Privy Council Appeal No. 92 of 1925 : 
Calcutta Appeal No. 3 of 1925. 

*❖(«) Provincial Insolvency Act (1007), S. 16, 
Cl. (A) — Property devolving on Insolvent vests In 
Receiver as from date of devolution whatever 
the dale of Receiver's appointment. 

Tho alternative in the section applicable to 
vesting in the Court is inserted to provide for 
the case of a Receiver not being appointed at tho 
same time as the adjudication of insolvency and 
to foreclose an argument that vesting is sus¬ 
pended until the actual appointment of 
a Receiver. The Court only acts through a 
Receiver, and any estate acquired by or devol¬ 
ving on an insolvent is vested in him as from 
the date of acquisition or devolution whatever 
the date of the Receiver's actual appointment : 

A I. R. 1925 Cal. 785. Reversed. 

. [P. 109, C. 1] 

(b) Provincial Insolvency Act (1007). S. 16, 
Cl. 15 sifter adjudication secured creditor must 
deal with Court or Receiver and not the insolvent # 

Clause 5 does not moan that tho socured cre¬ 
ditor is entitled to deal with tho socurity as 
though there had been no vesting in tho Court 
or tho Receiver. That tho rights of the secured 
creditor over a property are not affected by tho 
fact that tho mortgagor or his heir has been 
adjudicated an insolvent is, of course, plain; 
hut that does not in tho least imply that an 
action against him may proceed in tho absenco 
of tho person to whom tho equity of redemp¬ 
tion has been assigned by tho operation of law. 
The latter alono is ontitlcd to transact in rogard 
to it, and ho and not tho insolvent, has tho solo 
interest in respect of tho property. A compro¬ 
mise in a mortgago suit between morfcgngoo and 
insolvent mortgagor is therefore a nullity: A. I. 

R. 1925 Col. 785, Reversed. [P. 109, C. 1 <fc 2J 
*(c) Civil P. C. # S. 11 —Parties. 

A person who applied to ha mado a party but 
was refused is not bound by tho decision in the 
6uit - [P. 110, C. 1J 

A. M. Dunne and E. D. liaikes—tor 
Appellant. 

Is. DeQruyther and D. Dube —for Res¬ 
pondents. 
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Lord Salvesen.— This is an appeal 
from the decision of the High Court of 
Judicature at Fort William in Bengal, 
dated the 25th November 1924, by which 
tho judgment of the Subordinate Judge 
of Asansol in zillah Burdwan, dated 
tho 5th February 1923, was reversed 
and the suit dismissed with costs. The 
appellant prays that the decision of the 
High Court should be reversed and that 
of tho Subordinate Judge restored. 

The material fact3 are as follows! 
The appellant is tho Receiver of the 
estate of Amulya Krishna Bose, who was 
adjudicated an insolvent on the 21st 
February 1914, by tho District Judge 
of Bankura who, by the same order, 
appointed a Receiver of Amulya’s estate. 
Amulya was the son of Tara Prasanna 
Bose, who, in February 1913, had execu¬ 
ted a mortgage for tho sum of Rs. 40,000 
in favour of tho defendants over certain 
properties that belonged to him. He 
failed to pay tho mortgage interest, and 
on the 11th January 1913, mortgagees 
instituted a suit for foreclosure of the 
mortgage. After some procedure to 
which it is unnocssary to rofer, a Solona* 
mail was executed by the mortgagor and 
mortgagees under which it was agreed 
that tho timo for payment of the mort¬ 
gage dobt should ho oxtondod on the 
undertaking of tho mortgagor to pay 
tho intorost rogularly ovory yoar within 
tho month of Chaitra. Failing such 
payment tho mortgagees wore to be 
ontitled to foreclose. This Solonamah 
(or deed of compromise) was filed by the 
mortgagoos on tho 6th March 1915, but 
beforo any order was mado the mort¬ 
gagor, Tara Prasanna Boso, died on tho 
7th Soptomber. On his death it is 
matter of admission that tho properties 
subject to tho ruortgago or tho 
equity of rodomption theroin devolved 
by inheritance on tho insolvent Amulya. 

By Act 3, 1907, which contains the 
law applicable to tho facts of tho case, 

it is provided, S. 16, Cl. 4, as follows: 

All such proporty as may bo acquired by or 
dovolvo on tho insolvent after tho date of an 
order of adjudication and boforo his dlsohargo 
shall forthwith vost in tho Court or Roooivor 
and bocomo divisiblo among tho creditors in 
accordance with tho provisions of sub-S. 2, 

Cl. (a). 

This provision is perfectly cloar. Tho 
moment tho inhoritanco dovolvod on tho 
insolvont Amulya, who was still undis¬ 
charged, it vested in tho Rocoivor alroady 
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appointed, and ho alone was entitled 
to deal with the equity of redemption. 
The alternative in the section applicable 
to vesting in the Court wa9 no doubt 
inserted to provide for tho case of a 
Rocoiver not being appointed at the 
same time as tho adjudication of insol¬ 
vency was made and to foreclose an 
argument that vesting was suspended 
until tho actual appointment of a 
Receiver. The difficulty suggested by 
Ghose, J., is thus entirely unsubstantial. 
The Court only acts through a Receiver, 
and any estate acquired by or devolving 
on an insolvent is vested in him as from 
the date of acquisition or devolution 
whatever tho date of the Receiver's 
actual appointment. 

The mortgagor was of course a neces¬ 
sary party to the suit for foreclosure, 
Civil P. C., O. 34, R. 1 ; and, as on 
his death his interest devolved on the 
Receiver in the insolvency of Amulya 
Krishna Boso, the plaintiffs became 
•entitled to continue the suit by leave of 
tho Court against tho Receiver: O. 22, 
R. 10. Instead of adopting this pi*t>- 
cedure, they cho3o to transact with the 
insolvent exactly on the same footing as 
if ho wore still undivosted, and obtained 
from him a ratification of the deed of 
compromise. Proceeding on this, as tho 
interest stipulated bad not been paid, 
they obtained a preliminary decree 
against him on the 15th March 1916, 
and notwithstanding the subsequent in¬ 
tervention of the Receiver, to which 
reference is subsequently made in detail, 
a final decree was pronounced on tho 
31st August by which Amulya was 
debarred from all right to redeem the 
mortgaged property. 

This procedure is said to bo justified 
by the torras of S. 16 (Cl. 5) of the Act 
alroady referred to, which runs as fol¬ 
lows : 

Nothing in this section shall affect the power 
of any secured creditor to deal with the security 
in the same manner as he would have boon en¬ 
titled to roalizj or doal with it if this section 
had not been passed. 

Tho loarnod Judges of the High Court 
interpret this clause as inferring that 
the secured creditor is entitled to doal 
with tho socurity as though tboro bad 
boon no vesting in tho Court or the 
Rocoiver. Thoir Lordships are clearly 
of opinion that this construction of the 
olauso cannot bo supported. That tho 
rights of tho socurod creditor ovor a pro- 
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perty are not affected by the fact that 
the mortgaor or his heir has been ad¬ 
judicated an insolvent is of course, plain, 
but that does not in the least imply 
that an action against him may proceed 
in tho absence of tho person to whom 
tho equity of redemption has been as¬ 
signed by the operation of law. The 
latter alone is entitled to transact in re¬ 
gard to it, and ho and not the insolvent,| 
has the solo interest in the subject- 
matter of the suit. To him, therefore,, 
must bo given the opportunity of re¬ 
deeming the property. The contrary 
view would encourage collusive arrange¬ 
ments between the secured creditor and 
tho insolvent and might involve tho 
sacrifice of valuable equities of redemp¬ 
tion which ought to bo made available 
for the benefit of the unsecured creditors 
of the insolvent with whoso interests 
the Receiver is charged. On this point 
their Lordships are in entire accord with 
tho opinion of the Subordinate Judge. 

The ratification by Amulya of the 
deed of compromise on which the decree 
against him proceeded was therefore a 
nullity, and the whole proceedings by 
which be was made a party to tho suit 
were equally ineffective to bind the 
equity of redemption vested in the 
Receiver. 

Counsel for the respondents was un¬ 
able to adduce any argument in support 
of the above ground of decision of the 
High Court. Ho, however, strenuously 
maintained that tho second ground, 
which is only expounded in the judg¬ 
ment of Ghose, J., was well founded. 
This is in effect a plea of res judicata, 
and is based on tho intervention of the 
Receiver in tho former suit. Having 
learned that the preliminary decree of 
the 15th March 1916 had been passed 
against Amulya, ho filed two petitions 
on the 11th and the 16th April 1916. 
In these ho contended that ho and not 
Amulya should have been substituted 
for tho deceased Tara Prasanna. Ho 
accordingly prayed that tho Court should 
set aside the preliminary decree and 
make him a party in tho suit as Receiver 
and to try tho suit in his presence. It 
is admitted that ho was never made a 
party—obviously on the ground that tho 
Subordinate Judge took tho same erro¬ 
neous view of his rights as tho Judges 
of tho High Court in the present case. 
He was, however, hoard on his objoe- 
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fcions and his objection to a final 
decree were repelled. In effect, there¬ 
fore, it was urged that a deci¬ 
sion had been given against him on 
the same argument which ho has sub¬ 
mitted here, and not merely so, but that 
he had appealed to the High Court, who 
had found the appeal incompetent—not 
specifically on the ground that he was 
not a party to the suit, but on a spocial 
ground, of the soundness of which their 
Lordships have no means of forming an 
opinion. All this, howover, will not 
avail the respondents. The decree, 
which is pleaded as constituting res 
judicata, on the faco of it bears that it 
iWas pronounced in a suit to which the 
appellant was not a party, and therefore 
doos not come within the rulo as to res 
judicata in S. 11 of the Civil Procedure 
Code, which only applies to matters 
which woro in issue in a former suit 
between the samo parties. The refusal 
to make tho appellant a party to the suit 
cannot ho treated as having tho samo 
effect as an order to tho opposite effect, 
although it is plain enough from tho 
judgments that if ho had been made a 
party tho result would have been tho 
samo in both tho Courts in which ho 
was heard on his petitions. It was 
suggostod that tho Receiver ought to 
have appealed from tho docision of tho 
High Court to this Board, but whether 
such an appeal at tho instance of a per¬ 
son who was ■ not a party to tho suit 
would have boon ontortainod may woll 
admit of doubt. In any case tho appel¬ 
lant who had done his host to bo made 
a party to tho suit and had failod, was 
quite ontitled to procoed on tho view 
that the decroo against Amulya was not 
binding on him, and to tako action in 
his own namo to vindicate tho oquity 
of redemption as ho has now dono. 

Their Lordships accordingly will 
humbly adviso Ilis Majesty that tho ap¬ 
peal be allowed, that tho docision of tho 
High Court bo reversed, and that of tho 
Subordinate Judge restored—the appel¬ 
lant to have his costs in the Courts in 
India and of this appeal. 

D.D. Appeal allowed. 

Solicitors for Appellant— TV. TV. Box 
A Co. 

Solicitors for Respondents — Ranken 
Ford A Chester. 
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17th February 1927 

Viscount Dunedin, Lord Darling, 
Sir John Wallis and Sir Lancelot 

Sanderson 

Raghunath Prasad Singh and others — 
Appellants. 

v. 

Deputy Commissioner of Partabgarh 
and others —Respondents. 

❖ & Civil P. C., S. 110 —Substantial question- 
of law incans one substantial between parties and 
not one of general Importance. 

A substantial question of law does not mean a 
question of general importance but the words 
“substantial question of law” mean a sub¬ 
stantial question of law as between tho parties 
in the case involved. [P 110, C 2} 

A. M. Dunne and Jopling — for Ap¬ 
pellants. 

fj. DcGruylhcr and TV. TVallach —for 
Respondents. 

Viscount Dunedin. —This petition 
for,special leave to appeal really turns 
on whether tho caso falls within tho 
last clause of S. 110 of the Code of Civil 
Prooedure. That section provides that 
whero, as bore, tho subject-matter is 
over Rs. 10,000, then 

where tho docroj or final order appealed from 
affirms tho docision of tho Court immediately 
below tho Court passing such decree or final' 
order, tho appeal must involvo some substantial; 
questiou of law. 

Admittedly here the decision of the- 
Court affirmed tho docision of the Court 
immediately below ; thoreforo, the 
whole question turns upon whothor 
thoro is a substantial question of law. 
Thore sooms to have boon some doubt, 
at any rate in the old Court of Oudh, to 
which this ono succoodod, as to whothor 
a substantial question of law meant a 
question of gonoral importance Their 
Lordships think it is quito clear, and 
indood it was conceded by Mr. Do* 
Gruythor, that that is not tho meaning 
but that tho words "substantial quostion 
of law" moan a substantial quostion of 
law as between tho parties in tho case 
involvod. 

Mr. DeGruythor has roally triod to show 
the Board that thoro is no substantial 
quostion of law by moro or loss taking 
up tho morits of tho 'case and showing 
that the decision is quito obviously 
right. Their Lordships do not think 
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that they would be quite in safoty to 
take that view in a case which certainly 
occupied the Court below lor a vciy 
long time and on which there is a very 
elaborate judgment. They therefore 
think that upon the face of the matter 
there is, as between those parties, a 
substantial question of law. 

Their Lordships'therefore humbly ad¬ 
vise His Majesty that leave to appeal 
should he granted in this case. 

D.D, Leave granted. 

Solicitors for Appellants — Barrow 
Boyers &, Nevill. 

Solicitors for Respondents— Solicitor, 
India Office, 
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(From Patna) 

4th March 1927 

Lords Phillimore, Carson, and 
Darling and Mr. Ameer Ali. 

Dwarka Nath Singh and others Ap* 
pellants. 

v. 

Keshri Nall and others —Respondents. 

Privy Council Appeal No. 125 of 1924 : 
Patna Appeal No. 44 of 1923. 

Potcer of attorney—Power by two brothers to 
third to mortgage family 'property—Mortgage 
by the third to pay debts binding on family is 
valid—Hindu law—Alienation by coparcener. 

A power of attorney executed by two brother* in 
favour of the third provided among other thing* 
"in respect of any inauza or share of land owned 
and possessed by us, the executants, the said 
Mokhtar-Am shall grant simple or Zarpeshgi- 
Thika or make mortgage with possession.” 

Held ; that these words were quito sufficient 
to confer tho power to execute mortgage for 
debts for which the joint family, consisting of 
the three brothers, was liable. [P 113, C 1] 

TP. Wallach and N. Afzal —for Ap¬ 
pellants. 

B. Dube —for Respondents. 

Lord Carson. —The plaintiffs (res¬ 
pondents) who carry on tho business of 
cloth merchants and money-lending 
at Gaya, brought tbo action against 
the defendants to enforce threo mort¬ 
gage bonds dated tho 11th April 
1911, tho 13th July 1912, and the 
5th November 1914, respectively. Tbo 
plaintiffs claimed a docree ‘for tho pay¬ 
ment of tho principal and interest duo 
under the bonds in suit, and in default 
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of payment thorcof for the sale of the 
mortgaged properties belonging to the 
defendants, who are members of a joint 
and undivided Hindu family governed 
by the Mitukshara Law. Tho Defendants 
Nos. 1, 2 and 3, aro brothers, and it ap - 
pears that on tho 7th January 1899, 
Dwarka Nath Singh, Defendant No. 1, 
and Kishun Prasad Singh, Defendant 
No. 3, executed a power of attorney in 
favour of Brijnath Singh, Defendant 
No. 2, which provided as follows : 

If in any civil or criminal Court subordinate 
to the Calcutta High Court it be necessary for 
us, the executants, to appear personally and to 
make defence there the said Am Mokhtar him¬ 
self shall appear and make defence in the case* 
on behalf of us, the executants, and in case of 
necessity shall depose on seolmn affirmation or 
in respect of any mauza or share of land owned 
and possessed by us, the executants, the said 
Mokhtar-Am shall grant simple or Zarpesbgi- 
Thika or make mortgage with possession, or 
in times of necessity after borrowing up to 
Rs. 4,000 from anyone for expenses of eases, 
purchase of Milkiat and Mokarrari payment of 
public demands and other necessary and incum¬ 
bent work relating to us, the executants, the 
Mokhtar-Am may oxecuto mortgage deed* 
jointly with himself or in case of necessity may 
make our signatures upon the aforesaid bonds. 

In April 1911, the sum of 
Rs. 2,837-12-0 was found due from the 
Defendants 1 to 3 to the plaintiffs after 
settlement of the account (Bahi Kliata) 
and on tho Uth April 1911, the said 
Brijnath Singh (Defendant No. 2), 
acting under the said power of attorney, 
executed a deed of mortgage purporting 
to bo for himself and on behalf of bis 
brothers, Defendants Nos. 1 and 3, in 
favour of tho plaintiffs, and hypothe¬ 
cated certain joint family properties. It 
was for the sum of Rs. 3,300, which was 
made up of two items, viz., alleged ante¬ 
cedent debts duo from tbo said defen¬ 
dants amounting to Rs. 2,837-12-0 and 
cash lent to Defendant No. 2 at tho time 
of the execution of the mortgage, 
Rs. 462-4-0. The said Defendant No. 2 
similarly executed a socond mortgage in 
favour of tbo plaintiffs on tbo 13th July 
1912, for Rs. 1,400, which was made up 
of threo items alleged antecedent debts 
due from tbo Defendants 1 to 3— 
Rs. 505-13-0, Rs. 620 borrowed by Defen¬ 
dant No. 2 in order to discharge a 
docrotal debt duo from tbo defendants to 
Promotbo Nath Mittor, and cash lont to 
tba Defendant No. 2 at tbo time of tho 
execution of tbo bond, amounting to the 
sum of Rs. 274-3-0. The third mortgage 
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bond was similarly executed by the 
Defendant No. 2 on the 5th November 
1914, in favour of the plaintiffs for 
Rs. 2,000, which consisted of two items 
viz.; alleged antecedent debt duo from 
the same defendants, Rs. 1,173-4*3, and 
cash lent to Defendant No. 2 for defray¬ 
ing tho necessary household expenses at 
the time of the execution of the bond, 
Rs. 826-11-9. 

The Defendant No. 2, who signed and 
executed tho mortgage bonds sued upon, 
did not appear or contest tho plaintiffs’ 
claim, but the other contesting defen¬ 
dants, who are now the appellants, 
denied tho genuineness and validity of 
tho power of attorney or that the 
Defendants Nos. 1 and 3 had power to 
oxocute it, and also pleaded that tho 
said mortgage bonds wore beyond the 
authority vostcd in tho Moktarnama— 
Defendant No. 2. Thoy Mokhtar Am also 
alleged that tho necessities indicated in 
said mortgage bonds were wrong and 
false. 

Tho action was tried in tho Court of 
tho Subordinate Judgo of Gaya, who 
aftor hearing tho evidence gave judg¬ 
ment on tho 23rd March 1920. k On the 
question of tho gonuinonoss and 
validity of the mortgage bonds and tho 
tho passing of the consideration monoy, 
be stated as follows : 

From tho deposition of P. W. 1, P. \Y. 2, P. 
W. 3. P. W. 1 and P. W. 7, I am rorfectly satis¬ 
fied, and I hold it as a fuct that the bonds in 
suit were duly executed and properly attested, 
and that Defendant No. 2 executed thorn for 
eolf and for his brothers, Defendants Nos. 1 
and 3, in conside-ation of their provious debts 
due to tho plaintiffs under Bahi Khatas, as also 
in consideration of cash loan9 advanced on 
theoccasions of! each bond. Thoro is no 
renson whatever why tho aforesaid witnesses 
should not bo relied upon. Provious debts havo 
been satisfactorily proved by tho voluminous 
account books and also by tho Hath Chithas 
written and signed mostly by tho Defendant 
No. 2 and partly by the Defendant No. 1. 

The learned Subordinate Judgo, bow- 
over, hold that uj)on tho construction of 
tho said power of attorney tho Defon¬ 
dant No. 2 had no power to borrow moro 
than Rs. 4,000, and that tho terms of tho 
power of attorney did not authorise tho 
Dofondant No. 2 to oxecuto bonds for tho 
price of cloth, otc., and tho debts duo 
undor Bahi Khata, eto. In tho rosult ho 
dismissed tho plaintiffs’claim for a mort¬ 
gage docroo against tho dofondants, but 
grantod a simple money decroo against 
Defendant No. 2 only for tho amount 


claimed, with costs and further interest 
at tho rate of 6 per cent, per annum 
until realization. 

Upon appeal by the present plaintiffs 
(respondents) to the High Court of Judi¬ 
cature at Patna (Civil Appellate Juris¬ 
diction), that Court decided that upon 
the true construction of tho power of 
attorney there was complete power in 
Brijnath Singh to borrow money on be¬ 
half of the joint family and for the pur¬ 
poses of the joint family, and to execute 
mortgage bonds on behalf of his brothers 
and himself jointly, and the learned 
Judges held that they were not prepared 
to agree with the argument that Defen¬ 
dant No. 2 had no power to enter into 
different mortgage transactions, each 
transaction being for a sum not exceed¬ 
ing Rs. 4,000, if it was necessary for him 
to do so on behalf of tho joint family. 

Their Lordships in the High Court 
examined each of the mortgage bonds in 
detail, and in each caso held as regards 
the moneys which have been already 
referred to as antecedent debts on ac¬ 
counts stated (Bahi Khata) tho same wore 
moneys due for tho joint family for 
which thoDofendant No. 2 was entitled 
undor tho power of attorney to bind him* 
solf as well as his brothers by the execu¬ 
tion of tho mortgages to tho extent of 
such debts. Thoy, howevor, disallowed 
tho “ present advance ” in each caso on 
tho grounds that there was no ovidenco 
that such advances wore borrowed for 
joint family nocossity. 

Tho High Court, thoroforo, on tho 1st 
August 11)23, allowed tho appeal and sot 
aside tho judgment and decree passed by 
tho Subordinate Judgo and gave a docroo 
to onforco tho mortgago bonds on tho 
torms and for tho amounts already indi¬ 
cated. Prom that judgment tho prosont 
appeal has boon prosontod to His Ma- 
josty in Council. 

It is to bo obsorvod that both tho 
Courts bolow have hold that tho sums of 
monoy in rospoct of which tho docroo 
appoaled from has boon mado constituted 
antocodont debts duo by tho Dofondants 
Nos. 1 to 3 to tho plaintiffs undor Bahi 
Khata, and it'was nocossary for tho said 
dofondants to pay off such sums to tho 
plaintiffs. Undor tho circumstances 
their Lordships seo no reason for differ¬ 
ing from the conclusions arrived at by 
tho appellate Court. Their Lordships 
think it unnocossary to dooido, as the 
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High Court did, whether the power of 
attorney authorized the Defondant No.2 to 
borrow in exoess of Rs. 4,000 by different 
mortgage transactions, as, having regard 
to the findings referred to that the sums 
mentioned in the respective mortgages 
and for which the dooree has been given 
in the High Court were debts for which 
the joint family was liable, their Lord- 
ships considor that under the earlier 
words in tho power of attorney, through¬ 
out relied on in the High Court, viz., 
or in respect of any mauzt or share of Innd 
owned and possessed by us, the executants, the 
said Mokhtar-Am shall grant simplo or Zar- 
pesghi-Thika or make mortgage with possession, 

are quito sufficient to confer upon tho 
Defondant No. 2 tho power to exocuto 
the several mortgage bonds for tho 
amounts specified by tho High Court. 

Their Lordships aro thoroforo of opi¬ 
nion that this appeal fails and should he 
dismissed with costs, and they will 
humbly advise His Majesty accordingly. 

D.D. Appeal dismissed. 

Solicitors for Appellants— W. W. Box 
& Co. 

Solicitor for Respondents— Hy. S. L. 
Polak. 
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(From Allahabad) 

4th March 1927 

Viscount Dunedin, Sir Joiin Wallis 
and Sir Lancelot Sanderson 

Sheobaran Singh —Appellant. 

v. 

Mt. Kulsum-un-nissa and others —Res¬ 
pondents. 

Privy Council Appeal No. 139 of 1924 : 
Allahabad Appeal No. G of 1920. 

(a) \V ajlb-ul-arz — Construction—Custom of 
pre-emption was held proved. 

A wajib-ul-arz provided : “ Each co-sharer is 
entitlod to transfer his property, but ho should 
transfer it firBt to a co-sharer, tho descendant of 
a common ancestor, and in case of refusal on his 
part to othor co-sharors in tho village, and if 
they also do not take it, then to anyono ho may 
like. If thero bo any dispute between the trans¬ 
ferrer and the person having a right of pre-emp¬ 
tion as to the amount of price, then it will bo 
decided with reference to the rate at which pro¬ 
perty is sold In the neighbouring villages. 

Held ; that it was a record of custom of pre¬ 
emption. [P 114, C 2j 

(b) Wajtb-ul-arM—Record of custom of pre¬ 
emption Ij f/ood evidence. 

A statement in tho wajib-ul-arz of a village 


that there is a custom of pre-emption, which 
is not in contravention of law, is good prima 
facie evidence of the custom, without corrobora¬ 
tive ovidence of instances in which it has been 
exorcised : 37 All. 129 (P. C.), Hof. [P 1L4, C 2j 

(c) Wajib-ul-arz—Unless contrary is shown, 
record of pre-emption is otic of custom. 

In some wajib-ul-arzes language may be found 
which shows clearly an attempt to create a right 
of pre-emption. In others, there is an obvious 
contract between the co-parceners for a right of 
pre-emption. But where the contrary is not 
shown, a provision in a wajib-ul-arz relating to 
pre-emption should bo presumed to be the record 
of a custom: 33 All. 19G (F.B.), Appr, [P 115, ClJ 
sjt (d) Custom—Custom proving well established 
adjunct to ordinary law can be easily proved. 

It is easier to hold established a custom, which 
only proves a well-recognized adjunct to the 
ordinary law, than it is where tho law is said to 
be actually altered, as, e. g., in tho case of a 
change in the rule of succession. [P 115,.C 1] 
(e) Pre-emption—Sale by Official Assignee 
is a ffcctcd by right of pre-emption as a private 
sale.’ 

In every system of law tho term may vary, but 
in all there is an official, be he called an assignee 
or trustee or any other name, and that official is 
by force of tho statute invested in the bankrupt’s 
property. But the property he takes is the pro¬ 
perty of the bankrupt exactly as it stood in his. 
person with all its advantages and all its bur¬ 
dens. Hence a sale of bankrupt’s property by 
Official Assignee is subject to right of pre-emp¬ 
tion if auy. (V C 1, 2} 

L. DcGruyther and B. Dube —for 

Appellant. 

A. M. Dunne and TV. Wallach —for 
Rospondont. 

Viscount Dunedin. —In this case, 
pre-emption in a share in a village is 
claimed hy a co-sharer as against the 
buyer from tho assignee in bankruptcy of 
another co-sharer. Tho claim was decreed 
hy tho Subordinate Judge, but his judg¬ 
ment was reversed and the case dis- 
mi ssed by tho High Court of Allahabad 
on appoal. 

Thero was another liko suit by another 
co-sharer. 

Tho circumstancos are thoso: Rai 

Bahadur Sri Krishan Das was a co-sharer 
of tho plaintiff and tho others in the 
village of Peotha Gokalpur. On the 
2Gth September 1913, ho was declared 
insolvent by the Bombay High Court, 
and all his property, including the shares 
in question, was vested in tho Official 
Assignee of Bombay. Tho Official As¬ 
signee put up tho proporty, for sale at 
Aligarh by public auction on tho 8th 
Novomber 1914. A bid was mado but was. 
not accepted by the Official Assignoo, and, 
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the sale was ro-advertised for the 6th 
December 1911. A bid of Rs. 40,000 
was made by one Sheoraj Singh and he 
was declared purchaser, subject to confir¬ 
mation by the Ofiicial Assignee. On the 
noxt day the auctioneer received a private 
olTor of a greater amount. The result 
of the private offer was that the property 
was sold privately for Rs. 41.000 to a 
purchaser, since dead, who is represented 
by tho respondents. Tho plaintiff and 
appellant alleges that thore was in this 
village a customary right of pre-emption 
among tho co-sharers, and that ho is 
entitled to have that right made 
good. It was objected by the respon¬ 
dents that tho appellant ought to havo 
exorcised his right of pro-omption by 
bidding at tho sale. Thore was a good 
deal of discussion as to whothor tho right 
of pre-emption was always open until a 
concluded sale, or whether tho person in 
right of pre-omption, if ho finds the 
property is going to bo exposed to public 
sale, is bound to go thore and bid. It 
is unnecessary to considor this matter 
for this reason, that it appears that what 
was put up at the auction was not tho 
property pure and simple, but tho pro¬ 
perty plus arrears of ront all in one lot, 
so that tho only sale of the property pure 
and simplo was tho privato salo, of which, 
admittedly, tho appollant had no notico. 

Tho further defonco was twofold and 
consists of two parts: (1) a denial of tho 
custom of pre-omption in tho village; (2) 
an argument that if such pro omption is 
assumod or proved, it does not oporato 
against tho jmrehasor at a salo from an 
Ofiicial Assigneo in bankruptcy. 

As to tho custom of pro-omption. tho 
Subordinate Judge hold this provod. 
The High Court did not onquiro as to 
whothor this was so or not; they docidod 
in favour of tho rospondonts in tho 
socond point on tho assumption that tho 
custom was provod. Boforo this Board, 
howovor, tho rospondonts strongly urged 
no custom had boon provod. 

Admittedly, tho proof in favour of tho 
custom is provided only (for oral tosti- 
mony may bo disregarded) by an entry in 
the wajib-ul-arz of tho villago, which is 
as follows : 

*Wajib-ul-arz’ of mauzi Pipl.it Ookulpur, par- 
R»na Koil, district Aligarh, prepared in 1280 
Fasli. 

Partvjraph 18,—As to tho transfor of proporty 
and the right of pro-omption : Eaoh co-sharor in 
entitled to transfer his proporty, but ho should 


transfer it first to a co-sharer the descendant ofi 
a common ancestor, and in case of refusal on his 
part to other co-sharers iu tho village, and if 
they also do not take it, then to auyone he may 
like. If there be any disputo between the traus-j 
ferrer and the person haviug a right of pre-emp-. 
tiou as to the arnouut of price, than it will be 
decided with reference to tho rate at which 
proporty is sold in tho neighbouring villages. 

Tho-rospondonts argued that a wajib- 
ul-arz alono is not sufficient, and that 
the present entry does not actually 
mention custom, and may, therefore, 
refer to contract and not to custom. 

The weight to be given to entries in 
wajib-ul-arz has been considered on 
more than one occasion by this Board. 

In tho caso of Digamber Singh v. 
Ahmad Said Khan (1) tho custom of pre¬ 
emption was hold good, and it was laid 
down that a statomont in the wajib-ul- 
arz of a village that thore is a custom 
of pre emption, which is not in contra¬ 
vention of law, is good prima facie 
evidence of the custom, without corro¬ 
borative ovidonco of instances in which 
it has boon exorcised. And upon the 
entry in the Wajib-ul-arz alone, the 
custom was held prove!. 

In tho case of Balgohind v. Badri 
Prasad (2), though it was a caso whore it 
was sought actually to alter tho law of 
inheritance, nevertheless, their Lordships 
said this: 

Whon it is not shown by roliable ovidonco that 
tho sottlemont oflicor neglected to perform his 
duty or was misled in recording a custom, and 
it does not appear that the statomont of the 
custom is ambiguous, the record in a Wajib-ul- 
arz of a custom is most valuable ovidonco of the 
custom, much more reliable ovidonce than sub¬ 
sequent oral ovidonce given after a dispute as to 
tho custom has arisen. 

Thoy found tho custom provod. 

Tho rospondonts nppoalod to tho caso 
of Anant Singh v. Durga Singh (3), 
whore an alteration of tho law of inhori- 
tanco was hold not provod, hut tho ratio 
docidondi is cloarly givon in tho judg¬ 
ment of tho Board, whore it is said . 

Whore, no here, from internal ovidonce it 
scorns prolublo that tho entries recorded connote 
tho viows of individuals as to tho practioo that 
thoy would wish to sea prevailing rather than tho 
ascertained fact of a well-ostablishod custom, 
the learned Judicial Commissioners properly 
attached woight to tho fact that no ovidonco at 
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all was forthcoming of any instanco in which 
the alleged custom had been observed. 

The responents sought to say that the 
«ntry here was ambiguous and to criticize 
it on the ground that it did not use the 
word “custom” and -therefore might bo a 
record of either a contract or mere wish 
and intention. On this point their Lord- 
ships wish to refer to a very valuable 
judgment by Chamier, J., in a Full Bench 
judgment in the case of Returaji Dubain 
v. Pahlwan Bhayat (4). He points out 
that the terms of the circulars show that 
the revenue authorities meant customs 
of pre-emption to be recorded in brief 
and general terms, and he sums up the 
situation thus: 

We have all of us seen Wajib-ul-areas which 
contaiu provisions which ought not to bo in 
them. In somo, no doubt, language may be 
found which shows clearly nu attempt to create 
a right of pre-emption. In others there is au 
obvious contract between the co-parceners for 
a right of pre-emption. But where the contrary 
is not shown, a provision in a Wajib-ul-arz 
relating to pre-emption should be presumed to 
be the record of a custom, and this rule has been 
affirmed repeitedly by this Court. 

It is also to be kept in view that it is 
easier to bold established a custom, 
which, as here, only proves a well-recog- 
ni/.ed adjunct to the ordinary law, than 
it is where the law is said to be actually 
altered, as, o.g., in the case of a change 
in the rule of succession. In the present 
case their Lordships have no doubt that 
the entry in the Wajib-ul-arz is a record 
of a custom, and they hold the custom 
proved. 

Turning now to the second point, which 
affords the ground of judgment in the 
High Court. Their ratio decidendi is 
really contained in a single sentence : 

Now, in the circumstances of the present case, 
this being tho custom, it is clear that no co- 
sharer has sold his share at all. 

And again : 

Wo find it impossible to hold the view that a 
village custom which refers only to a voluntary 
sale by one co-sharer of his property can in any 
way apply to tho case of an involuntary salo 
carried out against his wishes by a Court through 
a Collector or an Official Assignee, or anybody 
else. 

With deference to the learned Judges 
it seems to their Lordships that this 
overlooks one of tho fundamental princi¬ 
ples of all arrangomonts for tho realiza¬ 
tion and distribution of a bankrupt’s 
proporty. In every system of law the 
term may vary, but in all thoro is an 

(4) [1911] 33 AU. 196=7 I. 0. 680=7 A. L. J. 
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otlicial, bo he callod an assignoo or trustee 
or any other name, and that official, is by 
force of tho statute invested in the 
bankrupt’s property. But the property 
he takes is the property of the bankrupt 
exactly as it stood in his person, with all 
it3 advantages and all its burdens. The 
working out of tho view taken by the 
learned Judges would lead to curious 
results. After all, in a custom of pre¬ 
emption thoro is, so to speak, a debtor 
and creditor side : tho debtor side is the 
obligation of the holder of the share to 
offor it to a co-sharer ; tho creditor side 
is tho right of the-co-sharer to buy. The 
property, if fettered, would bo presum¬ 
ably somewhat loss valuable than if it 
were free. But if tho view of tho learned 
Judges were right, the bankruptcy of A 
would have the double effect of forfeiting 
something belonging to B and of render¬ 
ing the property of A more valuable ic 
the bands of bis oUicial assignee than it 
was in bis own. 

It was pointed out that a sale in execu¬ 
tion of a decreo transferred tho property 
free from a claim of pre-emption. Tho 
reason is simple. The Code of Civil 
Procedure arranging for salo under a 
decreo mentions and deals with rights of 
pre-emption and gives those who hold 
them certain rights. Now whenever a 
statute deals with certain rights it is easy 
to conclude that it deals with the total 
ambit of those rights and leaves nothing 
standing outside tho provisions of tho 
statute. An illustration of this doctrine 
may he found in the case of Att. Gen. v. 
De Keijser’s Royal Hotel (5). As an illus¬ 
tration of how there is no privilege of 
person may he taken tho case of The 
Collector of Fattehpore v. Syud Yad All 
(6), whore tho Government as standing 
in right of a convict had to submit to the 
right of pro-omption. Just, therefore, 
as if tho conveyance had beon made to 
an individual, that individual would 
have had at once the disadvantage and 
tho privilege of tho custom of pre¬ 
emption, so tho Official Assignoo was in 
tho same position and could only soil 
what ho got. 

Their Lordships will therefore humbly 
rocommond His Majesty that tho appeal 
should ho allowed and the judgment of 

(5) [1920] A. C. 503=36 T. L. R. 000=89 L.T. 
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tho Subordinate Judge restored, the 
appellant to have his costs before this 
Board and in the Courts below. 

D * D * Appeal allowed. 

Solicitors for Appellant— Douglas,Grant 
& Dold. 

Solicitor for Respondents — S. L. Polak. 


A. I. R. 1927 Privy Council 116 

(From Calcutta) 

7th March 1927 

Viscount Dunedin, Lord Shaw, Sir 
John Wallis and Sir Lancelot 

Sanderson 

Srimati Nayan Munjari Dasi —Appel¬ 
lant. 

v. 

Khagendra Nath Das and others —Res¬ 
pondents. 

Privy Council Appoal No. 109 of 1925 : 
Calcutta Appoal No. 22 of 1924. 

# Compromise — Construction — Terms provid¬ 
ing for payment of prevailing rate of rent—Rent 
was held enhanceable. 

The terms of tho compromise between land¬ 
lord and tenant were that for tho sovon years, 
tho tenant shall pay a certain rent and after tho 
expiry cf the aforesaid stipulated poriod tho ten¬ 
ant shall possess and enjoy tho said land on 
payment of tho thon proportionate reasonable 
ground rent. On tho tonant agreeing to pay pro¬ 
portionate ground rent of tho said land, the 
landlord shall not be able to settle the said land 
with any other person ; hut if the tonant refuses 
to pay such rent, ho shall amicably surrondor 
such land ; if he fails to do so, thon tho landlord 
shall bo able to eject him from tho said land, and 
tho latter shall bo bound to pay to tho landlord 
such damages as he will suflor on account of 
breach of the said agreement. 

Held: that tho meaning of tho compromise 
was that tho lease is binding so long as tho ton- 
ants are content to pay tho prevailing rent of 
such land to be gathered from what is givon for 
land in tho neighbourhood. 

(P. 117, C. 1 ; P. 110, 0. 2] 

G. R . Lowndes and E. D. Raikes — for 
Appollant. 

J. M. Parikh —for Respondents. 

Viscount Dunedin. — This suit is 
raised by tho guardian of a fomalo luna¬ 
tic who is entitled to tho property of 
certain lands at Howrah against tho 
occupying tenants thereof. Tho plaintiff 
allogcd that tho defendants, now respon¬ 
dents, wore tonants at will who had 
hithorto paid a ront of Rs. 7-8 per men¬ 
sem. But a notice has been sorvod on 


them to pay henceforth a rent at the- 
rate of Rs. 3 per monsem per cottah. 

The land in extent is, roughly speak- 
ing, 22 cottabs, so that the rent deman¬ 
ded is Rs. 66, now alleged to be the pre¬ 
vailing rent of land in the neighbour¬ 
hood. In the event of tho defendants not 
signifying their willingness to do so, the- 
plaintiff holds herself entitled to evict 
them. 

The plaintiff alleged that do answer 
had been givon, and craved eviction, but 
alternatively, if eviction was not granted, 
then a decree declaring that the rent 
henceforth was to bo Rs. 3 per monsen* 
per cottah. 

The history of the terms of the ten¬ 
ancy are as follows: 

In 1895 a suit had been instituted by 
tho fathor of tho defendants against tho 
first plaintiff’s deceased husband to have 
him ordained to oxecute a porpotual 
lease. This suit was compromised. The 
torms of tho compromise woro that for 
tho seven years from 1896—1903 tho ton¬ 
ants should pay a rent of Rs. 4-6, and 
then it continued as follows: 

That after the expiry of tho *foro9aid stipu¬ 
lated poriod ending in tho month of Chaitra 
(1309) thirteen hundred and nine B. S. tho plaiu- 
tiff shall possess and onjov tho said land on pay¬ 
ment of tho thon proportionate reasonable 
ground rent. On tho plaintiff agreeing to pay 
proportionate ground ront of the said land, the 
defendant shall not bj ablo to scttlo tho said 
land with any other porson ; but if tho plaintiff 
refuses to pay such ront, ho shall amicably sur¬ 
render such land ; if ho fails to do so, then the 
defendant shall bo ablo to eject him from the 
said land, and tho latter (tho plaintiff) shall bo 
bound to pay to tho defondant such damages as 
ho will suffor on account of breach of tho said 
agreement. 

In 1903 tho ront was accordingly on- 
hancod to Rs. 7-8, and that was tho ront 
which was paid as at tho dato of this 
suit. Tho position takon by tho dofon- 
dants, now rospondonts, in this suit was 
that tho truo moaning of this olauso was 
to allow ono incroaso only to bo mado, 
and that having boon mado in 1903 tho 
rent must thoroaftor continuo at that 
figuro in perpetuity. Alternatively, they 
denied that Rs. 3 por mensom per cottah 
was tho prevailing rato in tho neighbour¬ 
hood. 

Tho caso was tried in tho Court of tho 
Munsiff of Howrah. That Judge settled 
cortain issuos, of which throo may ho 
mentioned : 

What woro tho torms of tho Solcnamoh In Title 
Suit No, 4G of 1895 of tho Court of tho Second 
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Subordinate Judge, Hoogbly ? Have the terms 
of the Solenamah been fulfilled by the defen¬ 
dants? If so, can the plaintifl claim any fur¬ 
ther enhancement of rent or ejectment ? 

What is the nature of tho tenancy of the de¬ 
fendants ? Is it ejectable ? 

To what relief, if auy, is the plaintifl entitled ? 

Odq witness on each side was oxam- 
ined. The witness for the plaintiff said 
that tho prevailing rent for such land 
was Rs. 3 per mensem per cottah and 
that ho had Collector’s papers to show 
this. No cross-examination was had as 
to those papers. 

Tho witness for the defence simply 
denied that this was the proper prevail¬ 
ing rate. 

The Munsiff held on the fourth issuo 
that the true meaning of the compromise 
was that the landlord could enhance tho 
rent aftor tho sovon years up to the pro- 
vailing rent of neighbouring lands, and 
that if that was not paid, ho could ask 
for ojectmont, but ho said ho did not con¬ 
sider that there was any proof of what 
the prevailing rent was. Issue five had 
been settled by this answer to Issue 4 
and on Issuo G he dismissed the suit. 

Appeal was taken to tho District 
Judgo at Howrah. His view of the com¬ 
promise decree was that tho tonant might 
ask for ono 7-years term at an en¬ 
hancement of rent, but that aftor that 
tho tenancy was a tenancy at will. lie 
accordingly allowed tho appeal and de¬ 
creed khas possession, i. o., ho granted 
ejectment. 

A second appeal was then taken by the 
defendants to tho High Court. That 
Court restored tho judgment of the 
M unsitf, holding that the Cleaning of tho 
compromise term was that so long as rent 
was paid at the prevailing rate, tho ten¬ 
ants wore entitled to hold. Tho question 
of the rato thoy dealt with by merely 
saying that tho Munsiff had found that 
tho rato of Us. 3 w'as not provod. 

Their Lordships aro of opinion that tho 
nigh Court has put tho right construc¬ 
tion on tho compromise docroo, that is 
to say, that tho loaso is binding so long 
as tho tonants aro contont to pay tho 
prevailing rent of such land as such pre¬ 
vailing rent may bo gathered from what 
is given for land in the neighbourhood. 
Thoy could not, however, come to tho 
conclusion that tho question of what tho 
prevailing ront truly is has boon satis¬ 
factorily doalt with. Tho Munsiff was, 
thoy think, too peremptory in deciding 
1927 K/L5b/4 k lGa/4 


that there was no evidence. The evi¬ 
dence of tho plaintiff’s witness was quite 
clear, and he said that ho had Collector’s 
documents to show that what ho was 
stating was true, and there was no cross- 
examination on the point. 

Their Lordships think it probable that 
the efforts of the pleaders were too much 
directed to tho extreme position asserted 
on oither side. 

The parties have shown themselves 
very reasonable and have consented to 
abide by the determination of a person to 
bo appointed by the Court. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal 
should be allowed and the case remitted 
to the High Court for them to appoint 
an independent person to fix what is tho 
prevailing rent in tho neighbourhood and 
report, and on that report being received 
the High Court will pronounce a decree 
accordingly, that is to say, if the defen¬ 
dants are willing to pay they shall con¬ 
tinue as tenants, but if not, eviction shall 
he granted. No parties shall have costs 
oither before tho Board or in the Courts 
below, and any costs already paid must 
be returned. 

D.D. Case remanded. 

Solicitors for Appellant — Watkins A' 
Jlunter. 

Solicitors for Respondents — Downer 
k Johnson. 
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4th March 1927 

Lord Phillimore and Darling, 

Mr. Ameer Ali and Sir Lancelot 

Sanderson 

Basiram Saha Boy and others —Ap¬ 
pellants. 

v. 

Bam Batan Boy and others —Respon¬ 
dents. 

Privy Council Appeal No. 55 of 1925 : 
Calcutta Appeals Nos. 89, 90 and 91 of 
1923. 

* (*) Civil P. C., S. 100— Findings of fact 
— High Court at ucll as Privy Council Is bound 
to accept—Privy Council. 

Findings of first appellate Court are conclu¬ 
sive and the High Court and the Privy Council 
aro hound to accept them without further 
enquiry. fP. 119 C. 2J 


i 18 Privy Council Basiram Saha Roy 

(6) Bengal Es'ates Partition Act (5 of 1897), 
<S. 90— Construction. 

The Act dees not apparently contemplate any 
tertium quid betweeu common tenancy and 
several holding. [P. 120, C. 1] 

& (c) Grant — Construction — Princlpics. 

A grant in respect of its amplitude is always 
construed ( unless it be a Crown grant ) against 
the grantor. [P. 120, C. 2] 

[d) Bengal Estates Partition Act (1897), 
5. 99— Applicability. 

Grants of a share in specified mouzas which 
are themselves only portions of an estate held in 
common tenancy come under S. 99. [P. 120, C.2] 

G. It. Lowndes and E. D. Raikes —for 


. Ram Ratan RoY(Lord Phillimore)1927 

As a result of this partition, the 
mouzas allotted to the respondents were 
not those mentioned in either of the 
putni leases of 1868. 

Thereupon the appellants, relying 
upon Clause 99 of the Partition Act, 
claimed that their putni leases should 
bo held good as regards the lands allotted 
undor the partition to the respondents 
and this claim being resisted they 
brought throe suits, which have now 
been consolidated, for possession and 
mesne profits. 


Appellants. 

H. N. Sen —for Respondents. 

Lord Phillimore. — On the 9th April 
1868, ’the principal respondent gave 
putnis or perpetual leases of certain pro¬ 
perties to the present appellants or to 
persons from whom tho present appel¬ 
lants derive title. 

The material part of one of tho putnis 
is expressed in the following terms : 

The Zamindori No. 2019 of the aforesaid 
pirgina, standing in the names of tho Chow- 
dhuries, and held in our ownership, is recorded 
in tho Collectorato of district Backergunj at a 
sudder juinma of Rs. 1,280-15-Gi pics. A 12 
guudas 1 kara 13 tils 14 krant share out of the 
1 anna 11 gundas 2 karas of the 1 anna 14 
gundas hissva of Raghu Nath Chowdburv apper¬ 
taining to the 8 annas 10 gundas hissya of tho 
aforesaid zamindori, that is, a G annas 5 gundas 
sh ire out of the aforesaid 1 anna 11.4 gundas 
hissya taken as 1G annas, belongs to us, and of 
which we are in enjoyment and possession on 
payment of the sudder rent. As we aro unable 
to till, cultivate and settle the lands appertain¬ 
ing to tho aforesaid hissya, we, of our own 
accord, grant you in writing a putni talukdari 
pottah of mouzahs Chhoto Dumaria, Gopal- 
pur, Narayankhana, Dharabashail, Kandi, 
Suagram, Shalukha, Chhatian, Patiljhapa, 
Bahirshamli, *Korya, Rarirbilla, Ghagharkanda, 
except the debottar, and tho kismats appertain¬ 
ing thereto, at the annual rent of Rs. 145. 

The other putni is in similar terms. 

The zamandari in quostion is of a very 
great extent, and as appears from tho 
passage in tho putni lease which has 
just hoen quoted, tho ownership of it has 
broken up into various divisions and sub¬ 
divisions. Thoro aro said to havo been 
300 proprietors. 

In 1897 a purchaser from ono of thoso 
sharers applied undor Bon gal Act No. 5 
of 1897 for a partition. This application 
was rosisted by some of tho othor pro¬ 
prietors but tho Collector granted it, 
and in process of timo a rogular parti¬ 
tion was effected, and the property was 
divided into 28 different estates. 


The Subordinate Judge dismissed the 
suit. On appeal the District Judge 
rovorsod that decision, worked out the 
extent to which tho appellants would 
be entitled to compensation lands, and 
gavo the appellants a decroe for posses¬ 
sion of them with mesne profits and a 
proportion of the costs. 

It should be stated that, in the view 
of the District Judge accurate calcula¬ 
tion would havo given to tho appellants 
a somewhat larger share, but that they 
wore content to accept tho decree in the 
form prepared by tho District Judge in 
order theroby to avoid intricate calcula¬ 
tions. 

This judgment of 'the District Judge 
was, however, reversed on anpoal by tho 
High Cjurt, which dismissed tho suit. 
Ilenco tho prosont appeal. 

In order that tho decisions in this 
caso may ho rightly appreciated, it is 
dosirablo to sot out the matorial part of 
Ss. 4 and 7 and tho whole of S. 99 of 
tho Partition Act. 

Section 4.—(1) Subject to tho provisions of 
this Aot, every rocorded proprietor of a joint 
undivided ostato who is in actual possossiou of 
tho interest in respect of which ho is so rocordod 
shall bo ontitled to olalm a partition of the said 
ostato and thi separation thorofrom and assign¬ 
ment to him as a separate estate of land repre¬ 
senting tho intorest of whioh he is in suoh 
possession. 

Section 7.—(1) Whoro tho lands of an estate 
havo boon divided by privnto arrangoment.form- 
ally mado and agreed to by all tho proprietors, 
and each proprietor has. in pursuance of such 
arrangement, takon possession of separato lands 
to bo hold in sovoralty as representing his in¬ 
terest in tho estito, no partition of tho ostUe 
shall bo mado undor this Act cxcopt 

(a) on tho Joint application of all tho pro- 


otors • or _ * _| • 

b) In pursuance of a dooreo or order of a civil 

art. .. 

Section 99—If any proprietor of on estate held 
common tonanoy and brought undor partition 
accordance with this Act has given his share 
a portion thereof in putni or other tonure or 


1927 Basiram Saha Roy v. Ram Ratan Roy (Lord Pbillimore) Privy Council 119 


on lease, or has oreatad any other encumbrance 
thereon, such tenure, lease or encumbrance shall 
hold good as regards the lands finally allotted to 
the share of such proprietor, and only as to such 
lands. 

In the view of the Subordinate Judge 
the parent ostato was, previous to the 
formal partition of 1897, already enjoyed 
by its co-owners in severalty under a 
private partition. Ho also thought that 
the appellants had ; not really boon dis¬ 
possessed of their former putni lands, 
and that the suits were not brought bona 
lido, but in order to got more convenient 
lands in substitution for those specified 
in the original putnis. He further hold 
that tho ownors of the 03tate3 in which 
the mouzas loasod by tho original loases 
had fallen ought to have boon made parties 
to tho suits so that, if this should be 
found to be the right course, the appel¬ 
lants might ho confirmed in the possession 
of thoir original mouzas. 

Tho District Judge, whoso conclusion 
on matters of fact must, according to law 
be accepted (sea Code of Civil Procedure, 
Ss. 101 and 102), found that the estate 
had not boon partitioned privately or at 
all before the partition of 1897, and that 
tho 03tate was at that time still hold in 
common tenancy. This being so, tho 
provisions of S. 99 applied if the putni 
loaso3 in question were to be considered 
as leases of a share or portion of the joint 
lands, and there having been no sugges¬ 
tion up to that stage that the putni 
leases were other than leases of sharers 
or portions, he decreed in favour of tho 
appellants, as already stated. 

Tho Judges of tho High Court took the 
view that ho had not found conclusively 
and so as to bind them, that the ostate 
was previous to tho partition hold in 
common tenancy. 

Deeming themselves at liberty to take 
their own view of tho facts in this res¬ 
pect, tho learned Judges thought that tho 
lessors had boon holding in severalty, and 
further that tho putni leases were not 
lease* of shares or portions, but of spscitic 
villages, and therefore that S. 99 did not 
apply. 

This second point, which had not ap¬ 
parently beon put boforo tho Courts at 
oar 1 ioi stagos, was taken in the memo¬ 
randum of appaal to the High Ceurt and 
whether as a substantive point in itself 
or as supporting tho view that the estate 
was no longor hold in common tonancy, 


deserves consideration, and has beon fully 
considered by their Lordships. 

With regard to the first point, tho 
learned Judges of tho High Court ex¬ 
pressed themselves in the following 
language : 

Tho Court of first instance dismissed the suit 
on tho finding that the proprietors of the estate 
did not hold the land in common tenancy, That 
decision was reversed by the lower appellate 
Court on the finding that there was no previous 
private partition or private arrangement formally 
entered into- by all the proprietors by which 
each propriator was in separate possession of 
some specific land as appertaining to his share 
iu the zamiudari. 

On behalf of the respondents it is contended 
that this tiudiug of the lower appellate Court 
is a finding of fact which is conclusive in second 
appeal. We are unable to accept this contention. 
We are bouud to accept the finding that there 
was no formal private partition. But on the 
facts admitted in the plaint and found by the 
lower appellats Court we are uuable to hold 
that S. 99 can be made applicable to the present 
case. On the plaintiffs’ own case their lessors 
were in actual exclusive possession of these 30 
villages, and the plaintiffs are further in this 
dilemma that unless at the time the putni lease 
was granted this separata possession was con¬ 
sented to by the other co-sharers, they could not 
have obtained a valid putui lease. 

These observations show an insutficinb 
appreciation of tho judgment of the Dis¬ 
trict Judge. His language is as follows : 

Under the circumstances ^tited and discussed 
above, I believe the plaintiff-appellant’s evidence 
that the estate No. 4515 was held ia common 
tenancy before the Collectorate partition of 1903 

As there was no previous private partition or 
private arrangement formally made and agreed 
to by all tho proprietors by which each pro¬ 
prietor was iu separate possession of some specific 
lands as appertaining to his share in the zamin- 
dari, the plaintiffs can now well say under S. 90 
of the present Estites Partition Act that his 
putni would hold good only in respect of tho 
lauds finally allotted to tho share of the grantor 
cf the lease. 

Ho has distinctly found that the estate 
was hold in common tenancy. This is a 
finding of fact which according to law is| 
conclusive, and which tho High Court 
and thoir Lordships aro bound to accept 
without further enquiry. But their 
Lordships will add for tho satisfaction of 
the parties that thoy would soo no reason 
upon tho papers for differing with tho 
District Judge, if it was within their 
competency to examine tho question. 

Tho view to which tho High Court 
leans is a view which one of their num¬ 
ber Mr. Justice Chose—took in a pre¬ 
vious case, a judgment which is printed 
in tho appendix to tho present appeal 
{Dina, N ith Skaha Hoy v. Chandra 
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Kumar Bone, decided February 26fch, 
1023). It is a view that there is sotno 
tertium quid between common tenancy 

and several bolding, and that whon this 

fcortiura quid exists, if any formal parti¬ 
tion supervene, it does not alTect or 
interfere with the arrangomont under 
which landowners who are in some res¬ 
pects still tenants in common may yet 
have specific sharos of tho estate allotted 
to their exclusive enjoyment. 
j The Act does not apparently, contem- 
plafo any such cases boing possiblo. If 
I they wero to exist it would be strange if a 
foimal partition could take away tho 
possession cl estates thus enjoyed from 
formor possessors. 

In tho present caso tho partition has 
allotted to the lessors of tho plaintiffs 
lands of which they had not the onjoy- 
ment before, and has not allotted to them 
the mouzas which aro now in question. 

It is to ho observed that tho appen¬ 
dix to this caso shows that in another 
instance with similar circumstances tho 
parties agreod that it was hold in com¬ 
mon tenancy (Chandra Kumar Mukho- 
padhya v. Dina Nata Shaha Roy). 

The caso of Nagendra Mohan Roy v. 
Pya) i Mohan Saha. (2), may ho put on 
one side, as thoro the two Courts carno to 
concurrent findings of fact. 

-There remains to ho considered tho 
objection that this is not a caso which 
comes under S. IK) because the putni loaso, 
it is said, is not a loaso of a share or 
portion of tho ostato, hut a loaso of cer¬ 
tain specified mouzas of which tho lossors 
had control and somo form of possession 
at the time when tho Ieasos woro mado, 
hut which hy operation of tho partition 
have now boon taken away from them. 

If their Lordships took this viow 
they would havo to considor whothor 
tho lessors might not ho compelled to 
inako hy way of equitahlo compensation 
a similar loaso of tho now mouz*s which 

thoy had obtained in liow of tho formor 
onos. ' 

On tho whole, howovor, their Lord- 
ships think that it will not bo nccossary 
to roiort to this consideration. 

Each lease purports to ho a loaso of 
that a hare in tho ostato which bolongs to 

1 ho Kamo co lalusion o.i tho fuels was reached 
in another caso similarly printed [Prosanna 
Kumar v. JHadhu Dati/a (l). 

(1) A. I. R. 1923 Cal. 279. 

(2) [1910] 43 Cal. 103 =21 0. K J. 005=30 I. C 

120=20 C. W. N. 319. 
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the lessors. It is true that it specifically 
applies to certain mouzas of which the 
lossors have tho enjoyment as represent¬ 
ing their share, but it is obvious from the 
subsequent proceedings that this enjoy¬ 
ment was hy convention only and subject 
to revocation and that as against their 
lessors, the lessees were on titled to say, 
Give us your share, if it be not in these 
villages, then in those which you get 
instead.” A grant in respect of its am¬ 
plitude is always construed (unless it be a 
Crown grant) against the grantor. 

It i* true that there is no direct autho- 
l ity for such a case, but grants of a sharei 
in specified mouzas which aro themselves 
°nl> portions of an estate hold in coramoD 
tenancy, havo beon treated as comme 
under S. 99. 

f° l| rth case printed in tho appen¬ 
dix (Gopal Chandra Biswas v. Basanta 
Kumar Sahah Roy, decided August 18, 

1 J21) is to this effect. 

The decision of tho High Court'of Cal¬ 
cutta upon tho construction of a similar 
soction in the oarlier Partition Act, agrees 
with this (Joy SanJcari Gupta v. Bharat 
Chandra Birdhan ( 3). Support is also 

font by tho decision of this Board in 
By)nath Bail v. Ramoodccn Chowdry (4), 
in the caso of a mortgage of an undivided 
share in cortain specified villages which 
wero themselves part of an ostato hold in 
common tenancy. This caso, it is truo, 
was decided before tho Partition Acts and 
upon tho construction of tho regulations 
but it indicatos tho principle upon which 
subsequent legislation has proceeded. 
Tho observations on p. 119 aro very much 
in point. 

Thoir Lordships, thoroforo, aro of 
opinion that tho District Judge was right 
in holding that S. 99 applies to this caso, 
and thoy will humbly advise Ilis Majesty 
that this appeal should ho allowed, and 
that tho judgment of tho District Judge 
should ho restored with costs. 

D.D. Appeal allowed. 

Solicitors for Appollants —Watkins Sc 
Hunter. 

Solicitors for Rospondonts— Ranker, 

Ford S: Chester. 


(8) f 1899J 20 Cal. 434=3 C. W. N. 209. 

( 4 ) (1873J 1 I. A 100=21 W. R. 233=2 Suthor, 
912=8 8ar. 333 (P. O.). 
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(From Lahore) 

11th March 1927 

Viscount Dunedin, Lord Salyesen . 
and Sir Jons Wallis 

Niamat Rai and others —Appellants. 

v. 

i Din Dayal and others —Respondents. 

Privy Council Appeal No. 60 of 1926. 

& (a) Hindu Law—Alienation by Manager 
—Covenant by manager to indemnify vendee 
against loss if minor members challenged aliena¬ 
tion Is a reasonable precaution. 

Where family property was sold by manager 
with a covenant to indemnify the voudors in 
full should they sutler loss by reason of the 
minor members putting forward a claim after 
attaining mijority. 

Held ; that insertion of such a clause is no 
more than a reaso table precaution against the 
undoubted risk that' the vendors who wore 
majors might afterwards make commoa cause 
with the vendors who were minors and endea¬ 
vour by suppressio veri and -suggestio falsi to get 
the sale set aside. [P 122 C 1] 

# # (b) Hindu Law—Alienation by manager 
for discharging old debts of family business and 
to carry it on is justi Jled. 

Wh»ro a business is carried on with joint 
family funds for the bmdit of the joint family, 
the properties of the joint family, both moveable 
and immovable, including tba shares of minor 
members of the family, are liable for debts in- 
jcurred in carrying on the business, and it is 
within the powers of the managing member in a 
proper case to sell immovable as well as the 
moveable property for the purposo of discharging 
such debts or enabling the business to be carried 
on. • lP 122 C'l] 

Where the manager sold family property lor 
Rs. 43,500 to satisfy pre-existiug debts to tbo 
amount of Us. 3S.000. 

Held : that it was enough to support the sale 
without showing how the balance bad been ap¬ 
plied : A. /. R. 4027 P. C. 37, Ref. [P 123 C 1] 

_ # # (c) Hindu Law — Joint family business 
resulting in loss—Whether manager should put 
in more money or mortgage property rather than 
to sell it are questions for the manager and not 
for the lender or purchaser. 

Where there is a joint family business, the 
manager has authority to raise money not only 
for the payment of debt, but also for the purpose 
of carrying on the business. Whero such a busi¬ 
ness had recontly resulted in loss whether tho 
managing member was justified in putting more 
mmey into it, and whether ho should have 
raised money by mortgage instead of by sale are 
questions for the manager to decide and it would 
be unreasonable to require a lender or purchaser 
to go into questions of this kind, as to which ho 
would rarely bo in a position to form a sound 
opinion. [P 123 Cl] 

B. Dube —for Appellants. 

L. DeGruyther and W. XVallach —for 
i Respondents. 


Sir John Wallis. —This is an appeal 
from a decree of the High Court at 
Lahore reversing the decree of the Dis¬ 
trict Judge of Ferozeporo in Suit No. 40 
of 1915, which was brought on behalf of 
Din Dayal and Bansari Basil, who were 
minors, to recover certain lands, the pro¬ 
perty of tho joint family, which had been 
sold by Lachhman Das, tho managing 
member of tho family, to Defendants 2 to 
6, under a sale deod dated tho 1st Janu¬ 
ary, 1913. Lachhman Das was made the 
first defendant, and Mt. Dhani, the 
mother of the minor plaintiffs, who had 
joined in executing the sale deed, was 
also impleadod as tho seventh defendant. 
Tho suit was instituted by Dal Chand, 
tho minor’s brother-in-law, as thoir next 
friend. He stated to tho Court that ho 
had brought it at tho instance of the 
older minor, who, shortly afterwards 
attained majority, and was brought on 
the record as the first plaintiff and next 
friend of tho minor second plaintiff. The 
plaint alleged that the sale had been 
made for a nominal sum of Rs. 43,500, 
that Lachhman Das, tho first defendant, 
had not received tho whole of the con¬ 
sideration, and that the sale was made 
without legal necessity and was not for 
the benefit of tho minors. Tho price, 
Rs. 43,500, was shown to have been a 
very favourable one, and the District 
Judge found that it had been paid in full 
and that tho sale was justified by neces¬ 
sity, as the family debts amounted to 
Rs. 38,400. This was the only question 
argued on tho appeal to tho High Court, 
who accepting the contention of tho 
appellants’ family counsel that at the 
time of sale tho family debts were 
not shown to have exceeded sorao 
Rs. 22,000 or Rs. 23,000, hold that tho 
salo was made without legal necessity, 
and reversed the decree of the District 
Judge and decreed the suit without 
making it a condition that tho plaintiffs 
should refund that portion of tho con¬ 
sideration which was applied in tho dis¬ 
charge of debts binding on tho joint 
family. 

A petition was presented for review of 
judgment, and in their order dismissing 
it tho learned Judges observed that thoro 
was admittedly an arithmetical error in 
tho body of tho judgment, as tho finding 
of the Court was that tho debts binding 
on tho family woro not shown to havo 
oxcooded Rs. 30,000 (not Rs. 22,000 or 
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Rs. 23,000), so that the sale was unneces* 
sary so far as Rg. 12,GOO was concerned. 
As regards the omission to direct tlie re¬ 
payment of the Rs. 30,000, the learned 
•Judges observed that it had been ad¬ 
mitted by the respondents' counsel at 
the hearing of the appeal that they were 
not entitled to insist on this, and that in 
these circumstances the judgment, 
though bearing hardly on the petitioners, 
could not bo remedied, by review, but 
only by appeal. 

The onus was, of course, on the defen¬ 
dants to show that the salo was justified, 
but it must be borne in mind that in this 
ease the first defendant, Lachhrnan Das, 
and the minor plaintiffs were the mem¬ 
bers of a joint family whd had succeeded 
to what is known as a joint family busi¬ 
ness -that is to say a business carried on 
with joint family funds for the benefit of 
the joint family, that tlie properties of 
tho joint family, both moveable and im¬ 
movable, including tho shares of minor 
members of tho family, are liablo for 
debts incurred in carrying on the busi¬ 
ness, and that it is within tho powers of 
tho managing member in a proper caso to 
sell immovable as well as movoablo 
pioperty for tho purpose of discharging 

such debts or enabling tho business to bo 
carried on. 

The sale deed of tho 1st January 1013, 
contains a recital that it was necessary 
that tho suit lands should bo sold for 
t rade business and payment of dobt, and 
also a covenant by Lachhrnan Das, tho 
managing membor, and Mfc. Dhani, tho 
mother and natural guardian of tho 
minor plaintiffs, to indemnify tho ven¬ 
dors in full should they suffer loss by 
reason of tho minors putting forward a 
iclaim aftor attaining majority. Tho 
learned Judges of tho High Court appear 
to have regarded tho insertion of this 
clause as a suspicious circumstance ; but, 
in their Lordships opinion, experience in 
this class of cases shows that it may havo 
been no moro than a roasonahlo pro¬ 
caution against tho undoubted risk 
that tho vendors who wore majors 
might afterwards inako common 
causo with tho vondors who woro 
minors and endeavour by suppressio veri 
and suygcslio falsi to got tho salo sot 
asido. This, indood, is procisoly what 
has happonod in tho prosont caso, whoro 
Lachhrnan Das, tho managing membor 
of tho plaintiffs’ family, and tho actual 
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vendor, whom the defendants were under 
the necessity of calling to prove their 
case, sought to go behind his statement 
in the sale deed that it was necessary to 
pell the property for trade business and 
payment of debts, and gave evidence 
that the joint family business had come 
to an end before the date of the salo, 
that the debts which were discharged 
out of the salo proceeds were largely 
fictitious or incurred in speculative 
transactions of his own, and that thero 
was no sufficient pressure of creditors to 
justify the sale. 

These contentions were supported by 
very worthless evidence and were rightly 
rojoctod by the District Judge who pro¬ 
ceeded to deal with tho items which the 
first defendant deposed to in his evi¬ 
dence that ho had paid on tho 2 nd and 
3rd January 1913 after the recoipt of tho 
consideration money. Of theso items, 
tho District Judge found that Rs. 38,100 
wore proved to havo been paid in dis¬ 
charge of dobts owing at the date of the 
salo, and that a further sum of 
Rs. 5,100 out of tho salo proceeds had 
been invested in tho business, and on 
theso findings ho rightly upheld tho sale. 

On appeal, a distinction, to which 
thoir Lordships will rofor lator, was 
taken botweon dobts owing when tho 
sale was nogotiatod and dobts incurred 
subsequently but beforo tho execution of 
tho salo dood ; and tho learned Judges 
camo to tho conclusion* that debts duo 
at tho date of negotiation should alono 
bo takon into account, and on tho 
admission of tho appellant’s counsol they 
found that those dobts woro not shown 
to havo oxcoodod somo Rs. 22,000 or 
Rs. 23,000, a figuro which, as already, 
stalod, thoy raisod on roviow to 
Rs. 30,900, which was Rs. 12,000 loss 
than tho amount of tho purchase money. 
This figuro of R 3 . 30,900 included two 
dobts, Itoms l and 2 in tho District 
Judgo’s judgmont, which had boon in¬ 
curred subsequent to tho date of nego¬ 
tiation in discharge of oarlior debts ; and 
as rogards Itoms 1 and 5, which tho 
loarned Jndgos disallowed, Mr. Dube has 
called attontion to tho ovidonco that 
Rs 2,500 in Itorn 1 was borrowed to pay 
a IV :viou 8 dobt, and that, as found by 
tho District Judgo, tho two hundis, oach 
Rs. 2,500, woro givon in ronowal of 
provious hundis, thus showing that tho 
wholo of tho Rs. 38,100 allowed by tho 
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Distriofc Judge had been applied in dis¬ 
charge of liabilities existing at the time 
when the sale was negotiated. It was 
also proved that out of the balance of 
the purchase money, Rs. 5,000 odd, 
Rs. 4,100 wore lent to another firm in 
tho ordinary course of businoss and 
subsequently repaid. It appears from 
the judgment of tho learned Judges of 
the High Court that if they had been 
satisfied that the whole of the Rs. 38,400 
paid out of tho sale proceeds was paid 
in discharge of debts incurred before the 
negotiation of sale, they would have 
been of opinion that tho sale ought 
to have been upheld. With this con¬ 
clusion their Lordships agree, but they 
are of opinion that undue importance 
was attached by tho learned Judges to 
the question whether some of the pay¬ 
ments wore made in discharge of debts 
incurred in tho interval between tho 
negotiation of the sale and the execution 
■>f tho sale deed. Even if there had been 
no joint family businoss, proof that tho 
property had been sold for Rs. 43,500 to 
satisfy pre-existing debts to the amount 
of Rs. 3«,000 would have been enough to 
support the sale without showing how 
tho balance had been applied, as hold 
by their Lordships in tho recent caso of 
Sri Kishan Das v. Nathu Ram (1). 

Whore there is a joint family business, 
the manager, as already pointed out, has 
^authority to raise money not only for 
the payment of debt, but also for tho 
purpose of carrying on the business. The 
learned Judges of the High Court were 
jof opinion that, as in this case the 
ibusinoss had recently resulted in loss, the 
managing member was not justified in 
putting more money into it, and that 
in any caso he should have raised money 
by mortgage instead of by sale. As re¬ 
gards tho latter question, it is not cloar 
that borrowing, probably at a high rato 
of interest, would have been more benefi¬ 
cial than sale. In any case this was a 
question for tho manager to decide. It 
was equally a question for tho managor 
whether it would bo bettor to raise moro 
monoy or to close down tho businoss and 
it would, in'thoir Lordships’ opinion, bo 
unreasonable to require a lender or 
purchaser to go into questions of this 
kind, as to which ha would raroly bo in 
a position to form a sound opinion. In 

(1) A. I. R. 1927 P. C. 87=51 l7 A. 79 
fP. C.). 


the present caso the decision to raise 
more money would seem to have been a 
wise one, as the busine33 afterwards 
earned profits with which moro lauds 
were purchased. 

That, however, is immaterial. In their 
Lordships’ opinion it is established that 
the money realized by the sale was re¬ 
quired for the purpose of paying the 
debts and carrying on the business, and 
that the sale was therefore justified. 
Their Lodships are therefore of opinion 
that the appeal should be allowed and 
tho decree of the District Judge restored 
and that tho respondents should pay the 
costs in tho Courts below and of this ap¬ 
peal ; and they will humbly advise His 
Majesty accordingly. 

D.D. Appeal allowed. 

Solicitors for Appollants— T. L. Wilson 
& Co. 

Solicitors for Respondents— Ranken, 
Ford &, Chester. 
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(From Allahabad) 

11th March 1927 

Viscount Dunedin, Lord Salvesen 
and Sir John Wallis 

Mahant Rai and others —Appellants. 

v. 

Mt. Lachhmina Kunwar and another 
—Respondents. 

Privy Council Appeal No. 58 of 1925 : 
Allahabad Appeal No. 4 of 1923. 

# (a) Gift—Condition to pay malnten - 
ance allowance to donor by donee not observed by 
donee—Property gifted can be recovered by 
donor. 

Plaintiff convoyed to tho defendants by a 
registered deed of gift certain zomindari lands 
subject to tho payment of a maintenance allow¬ 
ance of Rs. 2,000 a year for tho benefit of him- 
solf. of his two stepmothers and of his wifo and 
subject to tho condition that on failure to pay 
the allowance tho deed should become null and 
void. It was found that tho condition as re¬ 
gards the paymont of Rs. 2,000 annually was 
never complied with and that tho defendants 
had no justification for withholding it. 

Held : that plaiutifl is outitled to possession 
of tho proporty gifted, 

[P. 121. 0. 1, 2 ; P. 127, 0. 2] 

* ❖ (b) Civil P. C., O. 32, P. 15 —A zamtndar 
renouncing world and neglecting worldly a /fairs 
—He (s not thereby incapable of protecting his 
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interest within R. 15— But delusions of being 
haunted by demons , persecution by Imaginary 
voices , etc., would justify a contrary inference . 

The fact that a person of high position hid 
renounced the world and become a sanyasi, 
devoting himself wholly to spiritual thiugs and 
entirely neglecting his worldly affairs, would 
not of itself, however unusual such conduct 
might bj in a miu of high position of a zimiu- 
dar possessing considerable lauded property, 
justifj the Court in holding that by reason of 
unsoundness of mind or mental infirmity he 
was incapible of protecting his interests, when 
suing or being sued within R. 15. But a per¬ 
sistent delusion of being haunted by demons, of 
persecution by imaginary voices attributed to 
gases issuing from various parts of his body and 
the religious megalomania which led him to 
regard himself as destined to be in some sort, a 
saviour of the world, are symptoms which 
would justify the conclusion that the person is 
suffering from systematic delusional insanity 
and incapable of minaging his own affairs 

(P 120 0 1 ; P 127 C 1] 

* (c) Civil P.C.,0 11, R. 27— Statements of 
witness in proceedings under Lunzcy Act , com- 
menced after dismissal of suit between same 
parties , were admitted at appellate stage — Evi¬ 
dence Act , S. 33. 

Suit by 2nd plaintiff on behalf of himself and 
as next friend of 1st plaintiff was dismissed on 
the ground that 1st plaintiff was not proved to 
bo insane and thus 2nd plaintiff could not sue 
as next friend and that 2nd plaintiff had no 
right to sue. After dismissal, 2nd plaintiff be¬ 
gan proceeding.* under Lunacy Act and suc¬ 
ceeded in having 1st plaintiff declared insano on 
tho strength of statement of a medical witness 
of high position. In appeal from tho dismissal 
of the suit, an application was mado by tho 
plaintiffs that tho evidence and certificates of 
tho medic.il witness should be admitted as evi¬ 
dence and mide put of the record, more es¬ 
pecially as tho Subordinate Judgo had stated 
that he was not quite satisfied with tho medical 
evidence of another medical man examined 
in lower Court. 

If eld: that a caso had been mado out for taking 
the evidence of tho witness, and ho having been 
cross-examined at great length by tho defen¬ 
dants in tho lunacy proceedings, it was not 
necessary to call him again but that his certi¬ 
ficates and deposition would bo admitted as ovi- 
doncj in this case. ~[P 126 C 2 ; 1* 127 C 1J 

A. M. Dunne and B . Dube —for Appol* 
lants. 

L. DeQruyther and K. Brown — for 
Respondents. 

Sir Job n Wallis .— This is an appoal 
from a docreo of tho High Court at 
Allahabad, rovorsing tho docroo of tho 
Subordinate Judgo of Ghazipur in O. S. 
210 of 1010, a suit instifcutod on tho 7th 
November 1010 to rocovor possession of 
cortain zomindari lands which had boon 
convoyed by Rudra Doo Narain Rai, tho 
tirsfc plaintiff, to tho dofondants by a 
registered dood of gift datod tho 18th 


December 1909, subject to the payment 
of a maintenance allowance of Rs. 2,000 
a year for the benefit of the first plain- 
tifi himself, of his two stepmothers, one 
of whom was tho second plaintiff, and 
of his wife, the third plaintiff, and sub* 
joct to the condition that on any failure 
to pay the allowance the deed should be¬ 
come null and void. 

Alleging that the first plaintiff was 
insane at the date of suit, the second 
plaintiff, ono of his step-mothers, sued 
in his name as his next friond as well as 
on her own behalf, and his wife also 
joined as third plaintiff. The plaint 
alleged that tho defendants, who be¬ 
longed to another branch of the first 
plaintiff’s family, took advantage of his 
bodily weakness and mental infirmity, 
and of tho fact that ho had quarrelled 
with his wifo and daughters and tho 
daughters’ husbands, and obtained from 
him a fictitious dood of gift of tho suit 
lands which was nover intended to be 
oporativo, and that after the execution 
of tho dood the first plaintiff continued 
in possession as bofore. It alleged fur- 
thor that tho dood had bocorao void by 
reason of tho dofondants’ failure to pay 
tho stipulated maintonanco allowance, 
and that in any caso tho socond and third 
plaintiffs wore entitled to recover their 
shares of tho arrears of maintonanco 
which wore charged on tho suit lands. 

In their written statomont tho dofon¬ 
dants ploadod that tho socond plaintiff 
was not ontitlod to suo as tho next friond 
of tho first plaintiff as ha was not in¬ 
sano at tho institution of tho suit ; thoy 
doniod that tho gift was obtained by 
impropor moans or was fictitious or 
unaccompaniod by possession ; they 
furthor doniod that thoro had boon any 
broach of tho conditions of tho dood. 

Tho Subordinate Judgo, aftor record¬ 
ing a finding on tho fourth issuo that tho 
dood was not wrongly obtained by tho 
dofondants from tho first plaintiff, hold 
on tho third issuo that tho first plaintiff 
was not incapablo of suing on tho dato 
of suit and that accordingly tho socond 
plaintiff was nob ontitlod to suo as his 
next friond. IIo accordingly disraissod 
tho first plaintiff’s suit, and holding that 
tho socond and third plaintiffs wore not 
ontitlod to sue for possession of tho suit 
lands, gavo thorn a dooroo for arrears of 
maintonanco. On appoal tho High 
Court found that by reason of tho first 
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plaintiffs mental condition, the second husbands, and oven the father of one of 
plaintiff was entitled to sue as his noxt the husbands, camo to live in hia house 
friend. They further found that in con- aud wore encouraged by his wife to go 
sequence of the defendants’ failure to on living there in spite of his objections 
pay the stipulated maintenance, the first and in he course of the quanols the 
plaintiff was entitled under the terms of husband’s father assaulted him l.y hitting 
the deed to rqcovor tho suit lands with him on the head with a lathi. In rosenfc- 
inesne profits, and made a decree to that mont at tho treatment he ha i received 
effoct. ho appears to have contemplated trans- 

In dealing with tho issues whether ferring his zemindari lands to another 
the deed was improperly procured from branch of the family, aud ho was further 
tho first plaintiff in 1909, and whether provoked hy the application made by 
he was insane in November 1919, tho members of his family to the revenue 
tho date of tho institution of tho suit, authorities in November 1909, that his 
the Subordinate Judge reviewed the lands should lie transferred to their 
whole of the evidence as to tho life names as ho had become insano. Accor- 
history of tho first plaintiff, and arrived dingly, in December 1909, he executed tho 
at the conclusion that he was undoubt- deed of gift in favour of the defendants 
edly a man of weak intellect and in* which is the subject of tho present suit, 
capablo of duly managing his own affairs; Tho family woro then advised, wrongly 
but that tho medical evidonco, which tho plaint states, to tako proceedings in 
was that of a junior Civil Surgeon who the District Court of Ghazipur under the 
had recently begun to practise was not Lunacy Act. The proceedings were 
quite sufficient having regard to his unsuccessful, and tho docision of the 
want of experience in this'class of cases District Court was affirmed hy the High 
to justify tho Court in accepting his con* Court on appeal. It appears from the 
elusion that tho first plaintiff was suffer* judgment of the High Court in that case 
ing from delusional insanity at tho date that there was ovidence that the first 
of tho institution of tho suit. Ho found plaintiff had refused to take food on the 
that the first plaintiff belonged to a ground that the family had caused it to 
wealthy and influential family and was be spoiled by demons; but in his exarui- 
the largest co-9harer in tho family pro- nation boforo the Court ho explained the 
l>erty; that ho succeeded to tho zemin- refusal as due to its having a bad smell 
dari as a young man on his father's and also to his fear of being poisoned, 
death, hut found the management of tho Dr. Baldoo Rao, tho Civil Surgeon of 
zemindari burdensome and was anxious Ghazipur, who gavo ovidonce, deposed 
to relinquish it to othor members of the that he had treated tho first plaintiff for 
family. In 1889 tho Maharajah of mania in 1908, hut that ho appeared to 
Durnraon, who had obtained a decree have recovered. In tho rosult tho High 
against the family, brought their zemin* Court affirmed tho docision of the District 
dari lands to sale and purchased them Court, observing that it by no moans 
himself. Tho plaintiff joined with tho followed that because a man might have 
other co-sharers in a suit to sot aside the delusions on one or two points ho was 
sale, hut in 189.9 went over to tho other incapable of managing his own affairs, 
fiido and allowed tho suit to ho dismissed In 1912, aftor the failuroof the lunacy 
as regards himself. Ho would thoroby proceedings, tho first plaintiff went away 
have permanently lost the lands which on pilgrimage and appears to have 
are tho subject of this suit if tho Local renounced the world and to have become 
Government had not subsequently, in a Udasi Sadhu, or sanyasi, under the new 
1908, offoctod a settlement with tho namo of Ankar Das; and, as found hy 

Maharajah of Durnraon under which tho Subordinate Judge, for six years lie 

thoy purchased tho ostato and restored led tho life of a fakir, depending on gifts 

it, in January 1908, to tho original of food for his support. He threw off 

owners, including tho first plaintiff, on the sacred throad. cut off tho tuft of hair 
oasy torms as to tho repayment of tho usually worn hy Hindoos, woro yollowish 
purohaso money. Shortly afterwards tho garments, and observed no distinctions of 
first plaintiff bocamo involved in quarrols caste or creed. In 1918 ho returned to 
with his family. Ho had no sons, hut his family and continued to live tho life 
two marriod daughters and thoir two of an ascetic, and took no stops to recover 
1927 K/1G6/4 A I7a/-i 
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either tho suit lands or tho arrears of 
maintonauco from tho defendants. With 
reference to this part of tho evidence 
their Lordships entirely agree with tho 
Subordinate .1 edge that tho fact that tho 
tirst plaintiff had renounced tho world 
and become a sanyasi, devoting himself 
wholly to spiritual things and entirely 
,neglocting his worldly affairs, would not 
( of itself, however unusual such conduct 
might ho in a man of his position, justify 
Itho Court in holding that by reason of 
unsoundness of mind or mental infirmity 
he was incapablo of protecting his 
interests, when suing or being sued so as 
to entitle the second plaintiff to sue as 
his next friend (O. .‘12, R. 15); hut, as 
will ho seen, much more than this was 
proved in tho case. 

Boforo instituting tho prosent suit the 
tirst plaintiff’s family obtained a certi¬ 
ficate dated the 12th Octobor 1919, from 
Dr. M. K. Sarda, Assistant Civil Surgeon 
of Ballia, that tho first plaintiff. B. Rudra 
Deo Narain Rai, alias Ankar Das, who 
had been under his treatment since tho 
Hfch September 1919, was suffering from 
chronic delusional insanity, and that his 
delusions were such as to rondor him 
incapablo of managing his own affairs or 
protecting his intoro^ts. In his exami¬ 
nation Dr. Sarda doposod that the first 
plaintiff had complainod that ho was 
troubled with gas, which gave a had 
smell in tho room and abused him in 
violent language and prevontod him from 
sleeping, lie also said that ho had asked 
liis relations to got tho Civil Surgoon to 
give him chloroform and cut his throat, 
and ho also askod the witness to do so. 
He also said that it was his dosiro to 
obtain, by moans of penance, salvation 
for all animals from an ant to a cow, that 
is to say, that thoy might he freed from 
ro-birth. In cross oxamination the wit¬ 
ness deposed : 

He said the delusions were to extirpate all 
animals from an ant to a cow. Ho Raid it 
was his budbichsr inspiration to extirpate the 
animals from an ant to a cow, and that ho did 
not learn it from any book. I would call tho 
plaintiffs insanity a religious insanity. 

As to this witness tho Subordinate 
Judge observed that ho did not think his 
ovidenco quito sufficient, in viow of tho 
other circumstances, to declare the first 
plaintiff a lunatic incapable of managing 
his own affairs, especially as the witness 
had only a few years’ experience and this 
was his first caso of insanity. Tho Sub* 
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ordinate Judge was also influenced by 
the fact that the plaintiffs had failed to 
produce tho first plaintiff in Court for 
examination, but had contented them¬ 
selves with applying during the hearing 
that the Court should go to Narhi to see 
the first plaintiff or send a Civil Surgeon 
to report upon him. But the force of 
this observation is lessened by the fact 
that it was found impracticable to 
procure tho attendance of the first plain¬ 
tiff at tho lunacy proceedings which were 
instituted by the family in the District 
Court of Ghaxipur after tho 'dismissal of 
the first plaintiff’s suit, while the appeal 
to tho High Court was pending. In 
these proceedings they produced a certi¬ 
ficate from Lieut.-Col. Overheck Wright, 
at the time and for many years previously 
Superintendent of the Lunatic Asylum 
at Agra, and author of a treatise on in¬ 
sanity, to which the Subordinate Judge 
had roforred in his judgment. According 
to this certificate, tho first plaintiff was 
a lunatic and incapable of managing his 
own affairs and was also liable to be 
dangorous to himself and others. 

Ho was excited and garrulous, full of exagger¬ 
ated religious forvour aud delusions. Ho stated 
that devils had possessed him for forty years 
and that Ood had put a penance on him to 
banish all croaturcs and destroy tho world. He 
has hallucinations o( smell, stating that foul 
gases emanate from various parts of his body, 
including his umbilicus and nostrils, and ho 
says these have troublod him for 15 years. Ho 
states that Ood has decreed that his release oau 
only be obtained by his hoing ohloroformod by 
a doctor sahib and having his hoad cut off. 

Tho defendants in tho present suit 
appoared in tho ltinaov proceedings and 
cross-examined Colonel Ovorbeok Wright 
at groat length on his certificate and - 
evidence. The District Judge found that 
his conclusions wovo not in any way 
shaken, and by an order dated the 19th 
January 1922 declared tho first plaintiff 
to he a lunatic incapable of managing his 
own affairs, and appointed tho second 
plaintiff to ho his guardian. No ordors. 
ho said, were necessary for tho custody of 
tho lunatic, who apparently so far had 
not boon dangorous to anyone and was 
loading the life of a fakir. At the 
hoaring of tho appeal in tho prosont caso 
in the High Court an application wa«j 
made by the plaintiffs that tho ovidenco 
and certificates of Lieut-Col. Overbook 
Wright should ho admittod as evidence 
and made part of tho record, ruoro es¬ 
pecially as tho Subordinate Judge had 
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stated that he was not quite satisfied with 
the medical evidence of Dr. Sarda. In 
these oirouinstances the learned Judges 
came to the conclusion, in which their 
Lordships concur, that a case had hoon 
made out for taking the ovidonee of 
Lieut.-Col. Ovorbeck Wright, and, as bo 
had already been cross-examined at great 
length by the defendants in the lunacy 
proceedings, it was not thought necessary 
to call him again and his certificates and 
deposition were accordingly admitted as 
evidence in this case. 

Although Colonel Overbeck Wright did 
not examine the first plaintill until 
nearly two years after the institution of 
the present suit the learned Judges were 
of opinion that his certificates and evi¬ 
dence thoroughly corroborated those 
given in the suit by Dr. Sarda and showed 
the first plaintiff to have boon insane at 
the date of the institution of the suit. 
They observed that in all the main out¬ 
lines tho statements made by tho first 
plaintiff in Soptomber 1919, and in 
September 1921, were identical, and 
that some of the delusions which were 
manifest in 1919 and persisted in 1921 
in an aggravated form wore said to have 
been present in 1910, particularly tbe 
haunting by shaitans or demons. With 
reference to this part of the case their 
Lordships would observe that the first 
plaintiff's persecution by imaginary voices 
which ho attributed to gases issuing from 
various parts of his body and tho reli¬ 
gious megalomania which led him to 
regard himself as destined to bo in somo 
sort a saviour of tho world are symptoms 
which are familiar in inquiries of this 
kind; and in their Lordships’ opinion 
[the learnod Judges were well justified in 
accepting tbe medical evidence of an 
acknowledged export that in Soptomber 
1921, tho first plaintiff was in an advanced 
state of systematic delusional insanity 
and incapable of managing his own 
affairs, and in coming to tho conclusion 
he had boon in this condition long before 
1919, when Dr. Sarda oxaminod him and 
formod tho same opinion. Thoir Lord- 
ships havo tho loss hesitation in arriving 
at this conclusion bocause they think it 
probable that tho Subordinate Judge 
would havo boon of tho 9 amo opinion if 
tho ovidonco of Lieut,-Ool. Ovorbeck 
Wright had boon boforo him. 

Tho suit having been properly consti¬ 
tuted, it only remains to deal with tho 


tirst plaintiff’s claim to recover tho suit 
lands according to the condition ol the 
deed for failure to pay the maintenance 
allowance. As regards this part of tho 
case the defondants pleaded in para. 9 
of tho written statement that they never 
evaded payment of tho maintenance 
allowance, but made payments under the 
first plaintiff’s orders and kept tho 
balance in deposit under his instructions. 
They also pleaded in para. 12 that tho 
plaintiffs had spent what they liked out 
of the maintenance allowance and that 
they held Rs. 11,983-11 in doposit under 
the instructions of this first plaintill and 
had always hcen ready and willing, and 
still were, to pay tho same. There are 
concurrent judgments of both the lower 
Courts rejecting the evidence tendered by 
the defendants in support of those pleas'. 
The Subordinate Judge found that the 
defendants had never pa id anything to 
the second and third plaintiffs, and that 
though they might have paid something 
to, and incurred certain expenses for, the 
first plaintiff until ho lott them in 11*12, 
they paid him nothing afterwards, and 
that there had been a cloar violation of 
the conditions. Tho learned Judges on 
appeal expressed their complete agree¬ 
ment with tho learned Subordinate Judge 
in his estimato of the evidence given to 
prove tho fulfilment of the conditions in 
tho deed, and found further that tho 
condition as regards tho payment of 
Rs. 2,009 annually was never complied 
with and that tho defendants had no 
justification for withholding it. The first 
plaintiff having died while tho appeal 
was ponding, thoy gave the third plaintiff, 
his widow and legal representative, a 
decree for possession with mesno profits 
for throo yoars prior to tho suit and until 
delivory of possession. In their Lord- 
ships’ opinion this was the right decree 
to make on tho findings. Accordingly 
tho appeal fails and should ho dismissed 
with costs, and their Lordships will hum¬ 
bly alviso 11 is Mijesty accordingly. 

I).I). Appeal dismissed. 

Solicitor for Appellants—//;/. S. L. 
Pol uk. 

Solicitors for Rispendonts— T. L. 
Wilson k Co. 
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{From Calcutta : A. I. Ii. 1925 Cal. 996) 

25th March 1927. 

Lords Atkinson and Carson 
Sir John Wallis and Sir Lancelot 

Sanderson 

Ii ullia B inode Mandal —Appellant. 

v. 

Sri Sri Gopal Jiu Thakur and others 
—Respondents. 

Privy Council Appeal No. 73 of 1925 : 
Calcutta Appeals Nos. 12 and 13 of 1921. 

# # Civil P. C„ S. 11— First suit by she- 
bruts for framhig a scheme of management 
against other sliebaits—Second suit by gods 
themselves through one member of the dedicator'% 
family against other members for declaration 
that the properties arc debuttar—Second suit is 
not barred by res judicata. 

Tho prior suit was mstitutod by O and R L- 
i, ^ lu plaint the pliiutifD wore described us 

Sri Sri Iswar Oopil Jiu Thikur’s shebiits. 
G and R L were defondants in tlio sub-iequont 
Huit. The* defendants in tlio prior suit were tho 
other member.* of tho family, and they included 
N and R B. Thj defendants also woro dosc- 
ribjd as “ Sri Sri Is.var Gopal Jiu Thakur’s aha- 
baits” and tho prayer was that all the properties 
bc-iny debuttar properties of Sri Sri Isw.ir Gopal 
Jiu Thikur estvblishod by the said Peary Lai 
Man lal and Mom Mohan Mandal, a scheme 
may be framed for tho preservation, and for the 
efficient perform inco of the daily an l periodical 
shebas of Sri Sri Iswar Gopal Jiu Thakur and 
tho festivals, etc.” 

Subsequent suits were by the plaintiffs : (1) SH 
Sri fe md Gopal Jiu Thakur ; and (2) Sri Sri god 
Shambuth Nith Shib Thakur, represented by 
the shubait N, R B'was tho contesting defoud- 
aut and the prayer was for a declaratio 1 that tho 
properties in suit are owned and possessed bv tho 
plaintiff I hakurs as debuttar proportios ; 

Held : th it the prior suit was not res judicata 
as regards the subsequent suit because tho prior 

suit was not between tho suno pirtios as those in 
tho subsquent suit : 2 /. /(. 23 J. Applied. 

[I* 128 C 2, P 120 C 2] 

L- De GruyLiter and K. Brown — for 
Appellant. 

G. Ii. Lowndes and B. Dube — for 
Respondents. 

Sir Lancelot Sanderson. —Tlioso 
aro consolidated appeals against two 
decrees of a Division Bench of the High 
Court of Judicature at Fort William in 
Bengal, datod the 3rd March 1924. 

Tho firt deeroo reversed a decree dated 
tho 9th May 1921, of a loarnod Subordi* 
nato Judgo of Aliporo, and tho second 
varied a doeroo of another loarnod Sub* 
orffinato Judge of that Court datod the 
20 th Septombor 1921. 


The decree of the 9th May 1921 was 
made in Suit No. 155 of 1919, and the 
decree of tho 26th September 1921 wa 9 
inado in Suit No. 214 of 1919. 

The appellant to His Majesty in Coun¬ 
cil in both appeals is Radha Binode 
Mandal. 

The Suit 155 of 1919 was instituted on 
the 26th July 1919, by the plaintiffs 

o • a? ^ ri ^°P a l Jiu Thakur and (2) 
bn Sri god Shambufeti Nath Shib Thakur 

lt 3 P raf? °ntod by tho shobait Narendra 
Nath Mandal. Radha Binodo Mandal is 
the first defendant and there are 19 other 
defendants. 

Tho shebait plaintiff, Narendra Nath 
Mandal and the defendants are all mem* 
hors of tho Mandal family of Bawali. 

Tho plaint alleges that the properties 
described in the schedule attached to tho 
plaint are owned and possessed by tho 
plaintiff .Thakurs, and that the property 
numbered 1 is the residential house of 
tho plaintiff Thakurs, where the plain¬ 
tiff rhakurs have resided with other 
Thakurs connected with them, and whoro 
the shoba and worship have boon perform* 
od. Tho relief claimed in tho suit is for a 
declaration that tho properties in suit are 
ownod and possessed by the plaintiff 
Thakurs as debuttar properties. 

At tho trial Radha Bindodo Mandal 
was tho only contesting defendant, and his 
caso was : first that tho suit was barred 
by reason of res judioattu, and second that 
thoro was no valid dedication of the 
properties in suit to tho idols and that 
tho properties woro not dohubtar. 

The loarnod Subordinate Judgo, who 
tried tho suit, decided both tlioso ques¬ 
tions in favour of tho defondant Radha 
BinoJe Mandal and disinissod tho suit 
with costs. 

Tho plaintiffs appealod to tho High 
Coirt, and tho Division Benoli of the 
High Court, consisting of Chattorji and 
Cuming, JJ„ hold that tho suit was not 
barrod by roason of ros judicata, and that 
tho properties montiouod in tho sohodule 
to tho plaint, except itoms 1 i and 15, 
woro dobuttar properties. 

Tho Suit 211 of 1919 was instituted on 
the 17th September 1919. Tho plaintiff 
is Radha Hi node Mandal and tho defend¬ 
ants aro tho other members of tho family. 

Tho plaint allogos that the 28 plots of 
property, described in tho schedule to 
the plaint in that suit, aro anoostral 
joi nt proportios of tho plaintiff and the 
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•defendants, and that the plaintiff and 
the defendants are in joint possession 
thereof. 

The plaintiff claims a declaration that 
he has a two-annas share in the proper¬ 
ties mentioned in the schedule, and ho 
tisks for a preliminary decree for parti¬ 
tion of tho properties. 

This suit was contested. The learned 
trial Judge hold as follows : 

Tho evidence shows th.it the disputed proper¬ 
ties were tho dubutt.ir properties, but, subse¬ 
quently, in Suit ‘20(5 of 1915 it was decided that 
tho properties were not dobuttar. 

Ho therefore decided in favour of the 
plaintiff and made a preliminary decree 
for partition, and directed a Commis¬ 
sioner to be appointed to effect a parti¬ 
tion of the disputed properties. 

Certain of tho defendants in that suit' 
including Narondra Nath Mandal, ap¬ 
pealed to the High Court, one of the 
grounds of appeal being that tho learned 
Subordinate Judge should have held that 
the disputed properties wore dobuttar. 

The appeal was hoard by the same 
learned Judges in tho High Court, and 
they stated that in tho other appeal they 
had hold that all the properties men¬ 
tioned in the schedule to tho plaint in 
Suit 211 of 1919, except properties num¬ 
bered in that Schedule. 22 and 27, were 
dobuttar properties. 

They therefore varied the decree of tho 
learned Subordinate Judge and directed 
that tho plaintiff's suit in respect of 
items other than Nos. 22 and 27 should 
be dismissed, and they further ordered 
that tho case should he sent hack to tho 
lower Court in order that partition 
might ho effected of Items Nos. 22 and 27, 
in accordance with tho directions con¬ 
tained in their judgment. 

Radha Binodo Mandal has appealed, 
as already stated, against tho two above- 
mentioned docroes of tho High Court. 

Tho arguments, which were presented 
to their Lordships, rolated mainly to tho 
Suit No. 155 of 1919, which was brought 
by tho two above-inontionod gods, through 
tho. shobait, Narondra Nath Mandal, 
against Radha Binodo Mandal and othors. 

It was contended, on behalf of tho 
appellant in tho first place, that tho 
question whether thoro had boon u valid 
dedication of tho properties in suit, and 
whether they wore dobuttar properties, 
was res judicata, and reliance was 


placed upon S. 11 of the Civil P. C. 
of 1908. 

Tho material facts which it is neces¬ 
sary to state for the consideration of this 
argument are as follows : 

In 1914 a suit, No. 212 of 1914, was 
instituted by Gopal Lai Mandal, Ram Lai 
Mandal and six othors, against other 
members of tho family, and it was prayed 
that it might ho doclared that tho pio- 
pertios of Sri Sri Iswar Gopal Jiu Thakur 
established by the late Peary Lai and 
Maui Mohan Mandal. 

Tho suit was valued at Rs. 1,87,052. 

This suit was withdrawn on tho 5th 
August 1915, with liberty to bring a 
fresh suit. 

On tho 24th September 1915, another 
Suit (No. 20G of 1915) was instituted 
by Gopal Lai Mandal and Ram Lai 
Mandal. In tho plaint tho plaintiffs 
wore described as “ Sri Sri Iswar Gopal 
Jiu Thakur’s shehaits.” 

Gopal Lai and Ram Lai Mandal are 
Defendants Nos. 2 and 3 in the present 
Suit (No. 155 of 1919.). 

The defendants in the 1915 suit, 
nineteen in number, were tho other mem¬ 
bers of the Mandal family, and they 
included Narendra Nath Mandal and 
Radha Binodo Mandal. 

Tho defondants also wore described as 
M Sri Sri Iswar Gopal Jiu . Thakur's 
shobaits." 

The first prayer in tho plaint was as 
follows : 

That all tho properties, being dobuttar pro¬ 
perties of Sri Sri Iswar Gopal Jiu Thakur estab¬ 
lished bv the said Peary Lai Mandal and Moni 
Mohan Mandal, a scheme may ho framed for the 
preservation, management and improvement 
of tho said properties, and for the efficient 
performance of tho daily and i>eriodical shebas 
of Sri Sri Iswar Gopal Jiu Thakur and the 
festivals, etc. 

There was a further prayer that a 
manager or trustee should he appointed. 

The plaint contained allegations that 
tho Defendant No. 10, viz., Radha Binode 
Mandal, and certain other defendants, 
had boon putting obstacles in the way of 
tho collection of ronts and of the manage¬ 
ment of tho properties, and that on 
account of difference of opinion among 
tho shohaits it had become very difficult 
to manage the dobuttar estate properly, 
to collect ronts and to perform the dob- 
aheba, etc., in a proper way. 

Radha Binodo Mandal (Defendant 
No. 10 in the 1915 suit) denied that tho 
properties were dobuttar. 
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Atn.)n;' other issues the following issues 

wero stated in the Court of the learned 

Subordinate Judge who tried the suit: 

(•'9 Is the suit maintainable in its present 
form ? 

(• r ») Are tho properties described in the solie- 
dulj of the plaint debuttar properties? Was 
there any valid arpannama or dedication of the 
same to the Thakur Sri Sri tlopai Jiu ? 

On the third issuo, the learned Sub¬ 
ordinate Judge held that the frame of 
the suit was defective, ilo was of opin¬ 
ion that the plaintiffs should have 
directly prayed for a declaration that 
tho properties of the plaint woro dedi¬ 
cated debuttar properties. 

Ho pointed out t hat in tho previous 
suit (vi/.., the 1011 suit) such a prayer 
was made; that the Court called for ad 
valorom Courl-fuo on tho valuo of the 
properties; Ilia f. I ho plaintiffs in that 
suit were unwilling to pay such fees, and 
that I ho suit was withdrawn. 

He casino to the conclusion that the 
Hilo suit had been framed in a slightly 
different form in respoct of practically 
the same relief, and with a view to avoid 
the payment of a large amount of Court- 
foo j . He therefore held that the suit 
was Mot maintainable as framed. 

Although tho learned Judge had coain 
to the above-mentioned conclusion, that 
the suit as frame 1 was not. maintainable, 
ho proceeded to consider the fiflh issue, 
and in respect thereof he hold that the 
plaintiffs had failed to prove that the 
properties wero debuttar. This decision 
was on the .‘list July H)H3. 

There was an appeal by the plaintiffs 
to tho learned District Judge, who hold 
that tho plaintiffs had not succeeded in 
establishing an absolute endowment, and 
ho agree 1 with tho learned Subordinate 
Judge that tho suit was not maintainable 
in its prosont form. Ho said : 

Tho char.ictor of tho property was a direct 
issue in tho case and tho plaintiffs should not 
have attempted to obtain a docision on this 
direct issuo by bringing a suit in snob a form 
as to avoid the paymont of a larger amount iu 
Court-fees. 

Tho appeal accordingly was dismissed 
with costs. This was on tho 19th July 
1917. 

As already stalod, tho suit now under 
consideration, No. 155 of 1919, was in¬ 
stituted on the 26th July 1919. 

The seventh issue at tho trial of that 
suit was: “ Is the suit barrod by the prin¬ 
ciples of res judicata ?" 


The learned Subordinate Judge held 
that tho judgment in the suit, No. 206 of 
1915, operated as ros judicata. 

The Division Bench of tho High Court 
canio to tho conclusion that the decision 
in the 1915 suit did not operate as re 9 
judicata, and the learned Judges stated' 
several reasons for the conclusion at which 
they arrived. 

Tho abovc-menlioned reasons wero 
fully debated and considered during the 
arguments, but their Lordships do not 
think it necessary to refer to them in 
detail bocauso, in their Lordships’ opin¬ 
ion, this part of tho caso should be dis¬ 
posed of on one consideration which goes 
to tho root of tho matter. 

The plaintiffs in tho suit which is dow 
under consideration, viz., No. 155 of 1919, 
are the two gods, Gopal Jiu Thakur and 
Shambuth Nath Shib Thakur, suing by 
tho Shebait Narondra Nath Mandal. 

hi their Lordships' opinion these two 
gods woro not parties to the 1915 suit. 

It is truo that in tho 1915 suit the 
plaintiffs wore described as "Sri Sri 
Iswar Gopal Jiu Thakur’s Shebait*," and 
it was arguod that tho 1915 suit must 
thoroforo ho rogarded as having been 
brought on behalf of the deity "Gopal 
I iu." 

Th eir Lordships, howevor, are not pro- 
pared to accopt that argument. 

It is to ho notod that not only wore 
tho plaintiffs described as tho shobaits of 
tho god, but tho dofondants also woro 
doscribofl in tho s/imo way. Thoroforo, if 
tho god Gopal Jiu woro to bo rogardod a** 
a plaintiff, bo must also bo rogarded as a 
defendant, which would bo a roductio ad 
absurdum. 

For tho consideration of this point, 
howevor, it is nocossary to oxamino not 
only tho hoading of tho plaint, hut also 
tho allegations therein. 

In thoir Lordships' opinion, tho allega¬ 
tions in tho plaint show that tho 1915 
suit was based upon tho assumption that 
tho proportios woro dohubtar properties, 
and that tho suit was brought for tho 
purpose of having a schomo frainod by 
tho Court for tho preservation and 
rnanagjmont of tho proportios and for the 
pjrfcrmanco of tho daily and periodical 
shobas. 

Tho suit, it was allogod, had become 
nocossary by reason of tho disputes as to 
the management of tho proportios bet¬ 
ween the plaintiffs and somo of tho 
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•defendants, all of whom wore alleged to he 
shebaits of the god, aud it was apparently 
not thought necessary to make the two 
gods, the plaintiffs in the present suit, 
parties to the 1915 suit. 

In thoir Lordships’ opinion tho des¬ 
cription of the plaintiffs and tho defen¬ 
dants in the 1915 suit as shebaits of the 
Thakur, and tho naturo of tho suit, as 
disclosed by the allegations in the plaint, 
are not sufficient to constitute the 1915 
suit a suit by or on behalf of tho gods, 
who aro the plaintiffs in tho present suit, 
viz., No. 155 of 1919. 

The result, therefore, in thoir Lord- 
ships’ opinion, is that the suit of 1915 
was not betweon the sarno parties as the 
parties in tho suit now before the Board ; 
the case, therefore, does not fall within 
S. 11 of tho Code of Civil Procedure, 
1908, or within tho statement of the 
general law made in Krishna Behari Ron 
v. Bunwari Lai Roy (l). 

For the above-mentioned reason, thoir 
Lordships aro of opinion that the conclu¬ 
sion, at which the learned Judges of tho 
High Court arrived on the issuo of res 
judicata, was correct. 

They desire to guard themselves by 
•saying that they must not be takou as 
adopting the grounds upon which tho 
decision of tho High Court was ba«ed. 
They express no opinion on any ground 
•othor than that which has been borein- 
hefore dealt with. 

Secondly, it was argued on behalf of 
tho appollant that the decision of tho 
learned Judges of tho High C >urt as to 
tho character of the properties in suit 
was wrong. 

Their \ j jrdahips had the advantage of 
a very careful and elaborate examination 
of tho documents and evidence presented 
-to them by tho learned counsel who ap¬ 
peared on behalf of the appellants. 

They have the further advantage of a 
judgment of the High Court, which is 
conspicuous for tho care with which it 
was obviously prepared. All tho mate¬ 
rial points, which wore urged by tho 
loarnod counsel for the appellant, wore 
roforrod to and c msidorod by tho learned 
Judges of the High Court, and no fault 
could bo found with tho accurate state¬ 
ment of tho facts and evidence in rela¬ 
tion to such matters. 

In t hoir Lordships’ opinion, there is 

(l) r lH76l 1 0*1. 144=2 T. A. ‘2s: 1 = 25 W R 
1=3 Suth jr. 211=3 9\r. r, 50 (l*. C.). 
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only one question on this part of tho case, 
viz., whether tho loarnod Judges wore 
justified in drawing tho inference from 
the evidence, to which they referred, that 
tho properties described in the schedule, 
with tho exception of two items, wore 
dobuttar properties. 

Thoir Lordships, having come to a 
clear conclusion (luring the course of the 
argument, did not think it necessary to 
call upm the learned counsel for the res¬ 
pondents for an answer on this part of 
the case. 

In their Lordships’ opinion, there was 
ample evidence iu the case to justify the 
inference which the learned Judges drew 
as to tho character of tho properties. 

Their Lordships, therefore, are of opin¬ 
ion that the appeal of Radha Binode 
Mandal against the decree of tho High 
Court in the Suit No. 155 of 1919 fails. 
It follows as a necessary consequence of 
the findings of the High C >urt being up¬ 
hold, that the appeal of Radha Binode 
Mandal against the decree of the High 
Court in Suit No. 214 of 1919 also must 
fail. 

Thoir Ln'dships, therefore, are of opin¬ 
ion that both tho appeals should he dis¬ 
missed with costs, and t hey will humbly 
advise His Majesty accordingly. 

D.D. Appeals dismissed. 

Solicitors for Appellant— T. L. Wilson 
k Co. 

Solicitors f >r Respondents —Watkins 
77 tenter. 
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21st March 1927 

Loros Piiillimouk, Cvrson and 
Darling and Mr. Ameer Ah. 

Vibhtidapri i/a Thirlha Sioamiar —• 
Appellant. 

v. 

Ltkshmiadr i Thirt'ia Sio imiar — Ues- 
p indent. 

Privy C ruicil Appeal No. » r >i of 1924. 

^ ^ (a) Hindu Liw—lUliglou* endowment— 
Mutt—Head of—Money borrowed for feeding 
brahmin* in accordance with custom anl 
rebuilding dilapidated structure* of the Mutt 
Is Jor necessity. 

Money borro vol by tho heil of a Mutt t> 
perform fch * duties relating to the 

Mutt, iucluling foiling .n tu vnv Brahmins i%s 
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attend a particular festival lasting for a period 
of two years and rebuilding a dining hall 
which was filling to pieces and was directed by 
*overnraent to bo repaired, is for ncccssnry 
purposes and is binding on the Mutt : 40 Mad. 
709 (P. C.), Ex pi. [P 133 C 2, P 134 C 1 j 

*»• (b) Civil P. C., O. 40, Tl. 1 — Larye debts 
contracted by a Mutt—Income not sufficient to 
meet expenses and aPo to pay off debts—Receiver 
teas appointed. 

W here the income of a mutt (religious endow¬ 
ment) was not sufficient both to meet the ex¬ 
penses and to pay off debts contracted bv its 
he.nl. a receiver wus directed to bj appointed : 
A. I. R. 19*3 P. C. 112, Ref. [p 134 C 2] 

&. R. Lowndes and K. V. D. Nava- 
simham —for Appellant. 

A. M. Dunne and If. Dube — for 
Respondent. 


Mr. Ameer Ali. —The appollant in 
tliis ca 15 © is the Matadhipathi or superior 
of the Adinar Mutt at Udipi in the South 
Kanara District, and he sues the defend¬ 
ant, the present Matadhipathi of another 
institution callod tho Sirur Mutt (in the 
the same town) for certain moneys which 
ho alleges are duo to him by tho defend¬ 
ant's prodecossor in offico. The defend¬ 
ant is a minor and dofonds this action 
hy his fathor as guardian. 

Tho plaintiff alleges that tho predeces¬ 
sor of the defendant borrowed tho nionoy 
for tho purposes of tho Mutt, and tho 
transactions ranged over a long period 
from 1902 until about tho time of his 
death in 1910; that a settlement of 
account was arrived at on the 14th 
August in that year and an acknowledg¬ 
ment was signed hy tho docoased Mata¬ 
dhipathi (Exh. G. on tho record). 

Tho Sirur Matadhipathi died on tho 
271h September 1910, and the plaintiff 
brought his suit against his successor on 
the 1 ItI) August, 1919. It should ho 
mentioned that as tho doccasod Mata¬ 
dhipathi had mado no nomination in his 
lifetime tho suporior of tho connected 
Sodi Mutt appointed tho dofondant as 
his successor. 

Tho plaintiff's claim was denied on 
holuilf of tho defendant ; tho acknowledg¬ 
ment (Ex. C.) was charged to he a * 
forgory, and it was furthor contended 
that oven if tho debts wore gonuino the 
assets of tho Mutt woro not liahlo for 
tho monoy horrowod hy tho deceased 
Swami. 

Tho case wont to trial hoforo tho Sub¬ 
ordinate Judgo of South Kanara who 
hold that the impugnod transactions 
woro true, and that Ex. C. was gonuino, 


and that the debts wore contracted by 
the dceeased Matadhipathi for legiti¬ 
mate purposes, and that the Mutt assets- 
wero liable for their satisfaction. He- 
accordingly decreed the plaintiff's claim. 

I'rom his decree there was an appeal 
k° , H'oh Court of Madras, which 
differing from tho trial Judge dismissed 
the plaintiff s suit, in so far as it sought 
to make tho assets of the Mutt answer- . 
able for the debt. The learned Judges 
held in substance that the plaintiff had 
failed to show that the debts for which 
tho suit was brought wero contracted 
for necessary purposes and that conse¬ 
quently tho Mutt was not liable. They, 
however, decreed the claim in regard to> 
tho porsonal assets of tho deceased that- 
had come into tho defendant’s hand. 

Tho plaintiff has appealed from the 
decroo of the High Court to His Majesty 
in Council and tho main question for 
decision is with regard to the liability 
of the Mutt assets for tho satisfaction 
of his debt. 

It is in ovidenco that in tho town of 
Udipi there are eight ruutts oach presided 
over hy a suporior or swanoiar. They 
appear to form 4 groups connected by a 
tio which permits in ca c o of tho superior 
of ono mutt dying without nominating a 
successor tho suporior of tho other 
mutt to appoint a successor to tho 
deceased swamiar. 

Besides thc-c mutts there is a tomplo 
dedicated to Krishna, ono of tho mani¬ 
festations of Vishnu, perhaps tho most 
popular deity forming tho Hindu Triad. 
Admittedly it has no suporior hut tho 
affairs of tho Krishna-tcinplo aro managed 
hy tho superiors of tho eight Mutts in 
turn. 

Tho important coromonios connected 
with the tomplo of Krishna are performed . 
during tho Pariyaya which lasts from 
tho 15th January in ono yoar to tho 
middlo of January two years lator. Dur¬ 
ing this poriod tho suporior of tho Mutt 
whose turn it is, usually caliod the 
Fariyaya Swami, has absoluto power 
over tho porformanco of tho ritos and 
corornoniea. 

Tho South Kanara Manual, published 
under tho authority of Govornmont, con¬ 
tains tho following description regard¬ 
ing thoso mutts : 

Tho tom pie of Krishna, at Udiapi, In said 
have boon found'd bv Madhavacharyft himsolf 
who sot up In it tbo Imago of Krishna origl- 
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nally made by Arjuoaand miraculously obtained 
from a vessel wrecked on the coast of Tuluva. 
Besides tho temple at Udipi ho established 
eight 4 Mathas’ or sacred houses, each presided 
over by a sanynsi or swami. Theso exist to 
this day each swami in turn presides 
over the temple of Krishna fora period of two 
years and spends the intervening fourteen years 
touring throughout Canara K aiul the adjacent 
parts of Mysore levying contributions from the 
faithful for the expenses of his next two years 
of office, whioli are very heavy as ho has to 
defray not only the expenses of the public wor¬ 
ship and of the temple and Matha establish¬ 
ments, but must also feed every Brahmin who 
comes to the place. 

Madhvacharya, who was horn in tho 
12th century of the Christian era, is 
credited with introducing vaishnavism 
cult or tho Krishna cult in Southern 
India. 

The evidence in this case fully accords 
with tho description in tho Manual. 

The plaintiff in support of his claim 
examined besides himself a number of 
witnesses on whom the Subordinate 
Judge relied. Among them is an old 
servant of the Sirur Mutt who had been 
in service for 2.0 to 30 years. Ho speaks 
to tho rebuilding of the Dining Hall 
which had becomo dilapidated and to the 
oxpensos connected with the Pariyaya. 

Another witness is tho superior of 
one of tho other Mutts in Udipi, Sudin- 
dra Thirtha, who speaks as follows : 

I am one of tho Swamis of the eight Mutts at 
Udipi. There is a custom that these eight 
Mutts should perform Pariyaya in tho Shri 
Krishna Mutt . . . The Swami of each of 

the eight Mutts should perform Pariyaya for a 
period according to turn. Tho said custom of 
performing Pariyaya prevails from the date of 
Madhwachariya. Provisions have to be kept 
ready for the Pariyaya. Rico has to be stored. 
This storing commences from about a year 
before the Pariyaya. 

After stating tho quantities of provi¬ 
sions to he stored for tho festival he 
describes in tho following terms the ex¬ 
penses he himseli incurred whilst ho was 
in charge of tho Pariyaya. 

I have performed two Pariyayus. My second 
Pariyaya was* fron 17th January, 1912, to 16th 
January, lOR. I hive incurred a debt of 
R*. 30,000 during the said Pariyaya period. It 
wae a debt contracted to conduct the Pariyaya. 
The Pariyaya of tho Sirur Mutt commoners after 
thcP»riy«ya of my Mutt is over. A debt of 
Rs. 25,000 was contracted during mv fust 
Pariyuy.i. 1 know Uakshmi 8amudra Thirtha 
Swami (the deceased superior) was not extrava¬ 
gant but was very frugil in expenditure. My 
Mutt has an incomes of about Rs. 10,000 per 
annum excluding assessment. Tho Mutt of 
Krishna has an annual income of nb >ut 60J 
inuras of rice and Rs SOO in cash from lands. 
Besides this it gets a total tasdick of Rs. 13,000 
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per annum from tho British Government and 
Mysore Shite. The Swami ol tho Pariyaya 
Mutt has to meet tho rest of the expenditure 
either from tho accumulations of the income 
already made or by borrowing fund?, louring 
the Pariyaya period of 2 jears offering* by de¬ 
votees or pilgrims may amount to Rs. 23,000. 
But Rs. 12,000 have to ho spent out of it for 
making presents to them. It is not possible to 
meet the expenditure of tho Pariyaya period 
from the income of the above-mentiontd Mutt 
of Shri Krishna, i. e., tasdick, income from lauds, 
and offerings from devotees and pilgrims. At 
the Pariyaya festival about 10,000 persons are 
fed per day. 

Tho plaintiff himself, who is tho 
suporior of tho Admar Mutt, speaks thus 
of tho heavy exfonses incurred in per¬ 
forming tho worship and tho attendant, 
ceremonies. 

The aforesaid sums were borrowed bv the late 
Sirur Swami for the expenses of his Pariyaya. 
Udipi Krishna temple has lards and also gets 
tasdick and these are got by the Pariyaya Swami 
for tho time being. Those incomes are not 
snfficicnt for the expenses of the Pariyaya. Tho 
Pariyaya Swami also gets kanikas (offerings or 
presents) from votaries and pilgrims during the 
Pariyaya period. The income of the Mutt of 
tho Pariyaya Swami is also utilized lor tho 
Pariyaya expenses. All these in- nes are not 
sufficient to meet the oxpenses of . ne Pariyaya, 
The Pariyaya Swami belore his turn of Pariyaya 
commences has to .store articles, viz., rice, fire¬ 
wood and other provisions and also to grow 
plantain plantations. For all these, the income 
of the Krishna temple is not available. 1 have 
heard that Sirur Mutt has an income of about 
Rs. 10,000 a year. As the income of the Sirur 
Mutt and tBrtt of the Krishna temple and also 
the offerings of tho votaries were not sufficient 
for the Pariyaya expenses, the late Sirur Swami 
had to incur debts. Tho Bhojanasala (Dining 
llall) constructed by the Into Sirur Swami would 
cost about R>. 20,000. 

ltythc Manual there is a further re¬ 
ference to the Pariyaya : 

The periodical change of the Swami presiding, 
over the temple of Krishna is the occasion of a 
great festival known as the Pariyaya when Udipi 
is tilled to overflowing by a large concourse 
of Madhvas not only from tho district but 
from more distant parts, especially from tho 
Mysore territory. 

Mr. Justice Krishnan in his judgment 
in tho case remarks : 

there are no doubt certain poojas and core- 
monies which have necessarily to bo performed 
and any reasonable expenditure incurred for 
carrying them out will be binding on tho Mutt 
But there is no obligation to have the cere-, 
monies pel formed on the . scale that the Sir^r 
Swami did. 

It is admitted that no scale of oxpon 
ditnro is fixed for tho performance of tho 
ceremonies heyond recognized custom 
and usage. They have to ho performed 
according to tho practice which has 
prevailed for centuries. The Dining 
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certain obligations and duties'equally governed 
by custom or usage. J b a 

In tho South Kanara Manual, also, 
thoro is an account of the vast concourse 
that Hocks to tho temple of Krishna on 

f 1% »___• • _ 


Hall was falling to pieces, and tho 
Government appears to have intimated 
to the superior that unless it was 
rebuilt and put in proper order its con¬ 
tribution would he withdrawn. It is in 
evidence that in executing tho necossary 
ropairs considerable cost was incurred. 
It can hardly bo said that tiro expen¬ 
diture for these purposes was not legi¬ 
timate. 

According to Mr, Justice Ramesam, tho 
second Judge, tho necessity for the debt 
in order to hind the Mutt must he 
“justifiable.*’ He says : 

It is idle to pretend that tho feeding could 
have gone on anything like this scale in all tho 
six centuries during which these Mutts existed 
or oven in the carlior years of the last century. 

Referring to tho case of Palaniappa 
Chctly v. Srce ninth IJcvaskhaviony 
Pandara Sannadhi (I), tiro learned Judge 
observes : 


# -r* v v ‘ Afciiiuuu, u ll 

the recurring pariyaya and tho duty 
sanctioned by ancient practice, which 
lo^ts on tho superior in charge. 

These Matadhipathis have a difficult 
task to oxorcise control over the numbers 
of pilgrims, who come to tho temple in 
order to participate in tho festivals and 
share in tho food offerings. Even if it 
were permissible for . the superior to 
exclude a certain nmnbor from being fod, 
tlroir Lordshi pg doubt whether popular 
sentiment would sanction his so doing. 
I lie obligations under which they labour 
are regulated by custom, which aro of 
long standing and have been observed 
for centurioa. 


It would bo an instance of the misapplication 
of tho word 'custom' and of forgetfulness of 
essentials of a oustom which modifies the ordi¬ 
nary Jaw to say that tho Mutts aro bound by 
custom to feed every Brahmin that comes to tho 
Pariyaya fas is stated in tho South Kanara 
Manual). Tho numbers may increase as tho 
years roll on and the result of carrying out tho 
Idea of feeding every one that comes may bo the 
destruction of tho institutions themselves. The 
Swamis have a wide power over their income 
and Courts do not ordinarily scrutinise their 
manner of exercising it so long as they do not 
fiee'< to bind their successors. If a^Miccessor is 
sought to be bound tho borrowing^flhist bo for 
justifiable necessity. 

The loaruod Judgo seeing to have mis¬ 
apprehended tho effoct of their Lord- 
fihip’s judgment in Palaniappa Clietty's 
easo (I). In that case one head Vf a 
Mutt had purported to alionato in per¬ 
petuity certain lands of tho institution ; 
and tho impugned alienation was at¬ 
tempted to ho supported by an alleged 
custom. Tho remarks of tho Board 
relato to this contention'; they lay down 
no gonoral rulo. 

Ho seoms also to have overlooked tho 
fact that tlie facilities for travelling 
afforded by tho prosont conditions of 
tho country materially account for tho 
largor influx of pilgrims and worshippors. 
without imputing hlamo or dereliction 
of duty to tho Swarni. As pointed out 
in tho caso of Vidya Varutlii Thirtha 

v. Dalnsxmi Ayyar (2), thoso superiors 
havo ample discretion in the application of 
tho funds of tho Mutts, but always subject to 

(1) [1917] 40 Mad. 709=39 T. C. 722^44 I A 
147 (P. C ). 

(2) A. I. R. 1922 P. C. 123=49 I. A. 302 (P C.). 


hat their Lordships havo to see in 
this caso is, firstly, whether tho debts 
weio contracted by the docoasod Swami 
foi his own purposes or for tho purposes 
of tho temple and in discharge of the 
duties under which ho lay in the por- 
formanco of tho worship and tho foeding 
of pilgrims ; and. secondly, whethor tho 
monies so borrowed woro legitimately 
applied for thoso purposes. 

In Niladri Sihu v. Chaturbhuj Dan 
(3), tho superior of a Mutt dosirous of 
improving tho housos for tho Iodgmont 
of Rajahs and othor rich dovotees who 
visitod his Mutt for tho purpose of wor¬ 
ship, built fitting habitations for thorn 
and attachod tho samo to his institu¬ 
tion. It was found that tho revenue of 
tho Mutt, although sufficoint to moot tho 
ordinary oxponsos of tho worship, was 
insulliciont to dofray tho cost of tho con¬ 
struction, mainfconanco and management 
of those now buildings. 

Tho suporior accordingly bogan to 
borrow, from time to tirno, from inonoy- 
londors various suras of money to pay 
for thoso constructions. It was also 
found that tho borrowod monoy was ap¬ 
plied partly to tho porformanoo of tho 
necessary worship; and that tho Mutt 
was making use of tho buildings con¬ 
structed by tho suporior. Thb Board 
diroctod tho appointment. of a rocoiver in 
rospoct of tho usufruot, which ordinarily 
wont to tho suporior to apply tho same 
for tho paymont of tho debts contraotod 

by him._.____, 

(3) A. I. R. 192G P. 0. 112=53 I. A. 253 (P. 0. 
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Their Lordship? think that tho proper 
course to take in tho pro?ent case should 
be tho same, viz., : to remit tho caso to 
the High Court, to send it down to tho 
Subordinate Judge with tho following 
directions : that in case the guardian of 
tho defendant does not pay within three 
months from tho arrival of tho record 
the sum sued for, plus interest at tho 
contractual rato until payment, the 
trial Court should appoint a receiver for 
tho ronts and issues of the Mutt pro¬ 
perty and the proceeds from offerings, 
etc., and after payment of all expenses 
connected with tho Mutt and tho per¬ 
formance of the ceromonios and festivals 
and a reasonable provision for the main¬ 
tenance of tho Matadhipathi, the balance 
should 1)3 applied in discharge of tho 
plaintiff’s dobb until such debt lias been 
paid off. The order of the High Court 
will bo discharged. 

The appellant is ontitled to his costs 
in all tho Courts, and thoir Lordships 
will humbly advise His Majesty ac¬ 
cordingly. 

D - D » Case remitted. 

Solicitors for Appellant — Chapman, 
Walker & Shephard. 

Solicitor for Respondent—/!//. S. L. 
Polak. 
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21st March 1927 

Lords Phillmore and Darling, 

Mr. Ameer Ali and Sir Lancelot 

Sanderson. 

Narayan D is Khettry — Appellant. 

v. 

Jatindra Nath /toy Chowdhr y an 
others Respondents. 

Privy Council Appeal N >. 11 of 192 
Calcutta Appoal No. 53 of 1925. 

ifttol v e 2 0al r ha '> d Revenue Sales Act. (LL c 
, ?• o—Land sold under the Act—Land et 

,, h< i re J,\ tcr to auction purchnsi 

but not the buildings standing thereon. 

On tho failuro of an owner to pay tho Govorr 
raont assessment, his estate or in'torost in th 

or rather determined. By a sal 
hold under Act U of 1859 what is sold is not tli 
inU/rcst of tho defaulting owner, but tho iutoroi 
of tho Crown. Subject to tho payment of th 
Government assessment. 18 C. IV. N. 1281 P ( 
Applied. [p l3? q j 


Tho word “ostato” within tho Act must b- 
taken to have a more limitod meaning than it 
would have in English law and the government’s 
power of sale for arrears of revenue prim.a facie 
is limited to tho land, which is subject to the 
payment to tho Government of the annual revonuo 
and in respect of which tho proprietor is entered 
in Gonial Register of Revenue-paying Estates. 

Where land is sold under Act 11 of 1859 it is 
the land se eutered in tho registor which p isses 
under tho sale to the auction purchaser but not 
the buildings on the land. A. I. R. 1920 Cal. 
97 affirmed. [P137 C 2 J 

It seems that in order to make a house erect¬ 
ed upon the laud as well as the land itself sub- 
jaot to tho Government power ol sale for arrears 
of revenue special words iniicating the intention 
of the Legislature to make the building subject 
to sale would be necessary. [P 137 C 1 P 137C 1 1 

^(b) Maxims—Whatever is affixed or built on 
land become part of it h is a limited application 
in India. 

The maxim which is found in English law, 
viz. “quicquid plautatur solo, solo cedit”, has 
at the most only a limited application in India. 
There is nothing in tho laws or Customs of 
India, to show any traocs of the existence cf any 
absoluts Rule of Law that whatever is affixed or 
built on the soil becomes a part of it and is 
subjected to the same rights of property as tho 
soil itself. [P137C2] 

# (c) Land Acquisition Ac', Ss. 29 and 30— 
Land and buildings thereon owned separately — 
Principles of apportionment discussed. 

^*he matters to be considered when land ac¬ 
quired and the buildings standing thereon are 
owuod sjp irately are (l) right of the owu e r of 
lan 1 to c ilMipo i the owner of buildings to re¬ 
move tha -If the latter did remove the 
house, tho vliluo to him would be small, and in 
tho ordinary course would be no more thau what 
has been called “demolition valve” viz the value 
ofthe materials less the cost of removal; and if he 
did not remove the house he would lose it; (2> 
tho possibility that (if the laud had not been act 
quirod under the Land Acquisition Act) tho 
owner of tho land would not have desired or re¬ 
quired the removal of the house and might have 
boon willing to pty to owners of the house, mor 
than tho mere demolition value of the house 
In other words, the owner of the land would be 
possible purchaser’ who might be willing to give 
more for the house than anyone else as he ”v»s 
tho owner of the land. (3)' If the house owner 
were called upon to remove the house ho would 
bo entitled to a reasonoblo time for such removal 
and that during such time tho laud owner would 
be kept out of enjoyment of the land 

LP 133 C 2] 

G. R. Lowndes and B. Dube —for Ap¬ 
pellant. * 1 

A. Af . Dunne and K. Broiun — for Res¬ 
pondents 

Sir Lancelot Sanderson — This is 
tho plaintiff s appoxl against tho docision 
of a Division Bench of tho High Court of 
Judicature at l'ort William in Bengal 
given on tho 12th March, 1925, which 
reversed a judgment and dooroo dated 
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l Jl(h August 1922, of tho learned Sub- 
ordinate Judge of (ho 24 Porganas. 

The material facts are as follows;— 

Satyendra Kath Roy, who was the pro* 
dccessor of the defendant, was the pro* 
priotor of the holding in question. 

The holding was sold in December, 
1010, under the provisions of Act XI of 
1859 for arrears of the Government Re¬ 
venue of Rs. 2 annas 8 and pie 1. 

I he plaintiff purcha c ed the holding at 
t-ho salo for the sum of R i. 2,900. Ap¬ 
plication was mado to the Divisional 
Commissioner by the defendants or their 
predecessor to have the sale set asido, but 
the application was refused. 

On the 5th July, 1920, a sale ccrtiticato 
was issued to the plaintiff by the Collec¬ 
tor of the 24 Perganas, certifying that 
the plaintiff had purchased, under Act 
11 of 1859, the mahal, which was speci¬ 
fied in the certificate and which was 
situate in the Touzi of the district of 24 
Perganas. If appears from the copy of 
tho cortiticato which is hoforo their Lord¬ 
ships that it was therein stated that tho 
purchase took effect on tho 1st May 1919. 
At the hearing of tho appeal by their 
Lordships there was a dispute as to tho 
corroctnoss of tho last-mentioned dafe. 
Walmsley. J., in his judgment roforred to 
this date as tho 1st May. -while 
Mukherji, J., referred to 1st 

May 1919. If it becomes necessary to 
ascertain the correct date a roforenco 
will ho necessary for that purpose. On 
tho 2nd August, 1920, a declaration was 
mado under tho piovisions of tho Land 
Acquisition Act, viz., Act 1 of 1894, in 
respect of tho holding and on tho 11th 
March, 1921, the Deputy Collector mado 
his award. Tho total amount of tint award 
was Ps. 11,509 (omitting annas and pics.) 
Tho sum awarded in respoct of tho land 
and troos, and the additional compor fli- 
tion under S. 23 (2) was Rs, 2,181, and 
tho amount in rospeot of "Structures” 
and the additional compensation was 
Rs. 12,388. The structure consisted of a 
rosidontial homo which has heon 
erected bv 8’atyendra Nafh Roy, and it 
was standing on tho land at tho timo 
of tho plaintiff’s purchaso. Tho 
plaintiff’s narno had boon registorod 
under Act VII of 1870(13. C), and ho 
claimed tho whole amonnt of tho com¬ 
pensation monoy, viz., Rs. 14,569. Tho 
Collector doeidod that it was nccossary 
for tho plaintiff to produco an ordor of 


a ompotont Court before the money 
could ho paid to him. 

Accordingly, the plaintiff instituted 
f lu.* present suit, in which he claimed 
that his right title and interest to the 
holding in question and to the whole of 
tho compensation money should he es¬ 
tablished and declared. Ho prayed for 
a further declaration that ho was en¬ 
titled to withdraw tho compensation 
money deposited in tho Aliporo Collec- 
(orate. It was urged on behalf of tho 
defendants in tho trial Court that the 
sale was not valid or binding on them. 
The learned Subordinate Judge found 
against tho defendants on this issue, and 
this finding was not disputed in the 
High Court or on the appeal to this 
Board. Assuming tho sale to ho valid, 
it was not disputed that tho plaintiff 
was entitled to tho compensation money 
awarded in respect of tho land and trees. 
It was, however, urged on behalf of tho 
df fondants that the plaintiff had not 
acquired any title to the building on the 
land by his purchaso at tho above-men¬ 
tioned sale, and consequently that he 
was not entitled to any of tho compensa¬ 
tion monoy awarded in respoct thereof. 

Tho learned Subordinate Judge held 
that tho building on tho land passed 
with the holding to tho auction purcha¬ 
ser (i. o., tho plaintiff) by tho rovonue 
salo, and that tho plaintiff was entitled 
to recover tho ontiro compensation 
monoy. On appeal to tho High Court, 
tho learned Judgos held that the owner¬ 
ship of tho building did not pass to tho 
plaintiff on tho abovo-montioned sale, 
hut that tho defendants remained the 
proprietors thoreof. Tho learned Judges 
thou proceeded to tho consideration of 
tho question whothor tho dofondants 
wore ontitlod to the wholo of tho com¬ 
pensation money awarded in rospoct of 
tho building, and for tho roasons sot 
out in tho judgments of tho learned 
•fudges thoy doeidod that tho dofondants 
woro entitled to tho wholo amount awar 
ded for tho building, loss a sum of 
Rs. 2,300. Tho siim of It . 2,300 was 
awarded by tho learned Judges as com¬ 
pensation to tho plaintiff ftt tho rato o 
Rs. 100 por month in rospoct of -• 

months, which period was calculator! from 

tho 1st May 1919, to tho IHh March 
1921, whon tho Colloofcor took posses* 
sion of tho promisor. 
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From this decision the plaintiff has 
appealed. The first question is whether 
the learnod Judges of the High Court 
were right in holding that the title to 
the building did not pass to the plaintiff 
by reason of his purchase at the revenue 
auction sale. 

It was not disputed that if the plain¬ 
tiff’s case was based upon a conveyance 
by the late proprietor of the land, tho 
house would pass with tho land to tho 
purchaser ; but it was argued on bohalf 
of tho defendants that as tho sale in 
question was under the Act 11 of 1859 
it was merely a sale by the Collector of 
the Government’s intorest. This part of 
the defendants’ contention is, in their 
Lordships’ opinion, correct ; for in Surja 
Kanta Acharjya Bahadur v. Sarat Chan¬ 
dra Boy Chaudhuri (1) tho Judicial 
Committee hold that on thofailuro of an 
owner to pay the Government assessment, 
his estate or interest in tho land is for¬ 
feited or rather determined and that by a 
sale held under’Act 11 of 1859, what was 
sold was not the interest of the defaul¬ 
ting owner, hut the interest of the Crown, 
subject to the payment of the Govern¬ 
ment assessment. It is therefore neces¬ 
sary to ascertain what was tho intorest 
of the Crown which was subject to tho 
Government assessment. 

Tho preamble to Act 11 of 1859 recites 
that it is desirable, among other things, 
to improve tho law relating to sales of 
land for arrears of revenue in’ the pro¬ 
vinces of Bengal, Bohar and Orissa. S. 3 
provides for tho sale of tho “ estate in 
arrear” in tho payment of rovonue.at 
public auction to the highest bidder. 
There is no definition of tho word 
estates” in tho 1859 Act, but in tho 
Bengal Act 7 of 1868, which is to ho 
read with and takon as part of tho said 
Act of 1859, provision is made that in 
that Act and tho Act 11 of 1859 tho 
word estato” means any land or share in 
land subjoct to the payment to tho 
Government of an annual sum in respect 
of which tho name of proprietor is 
ontorod on tho Register known as tho 
Gonoral Register of all Revenue paying 
(Estates, or in respect of which a separate 
account may, in pursuanco of S. 10 or 
S. 11 of tho said Act 11 of 1859, have 
boon oponed. 

[l'JHj 18 O. W. N. 1281=25 I. C. 309=20 

C. L. J. 603 (P. C.). 

1927 K/18 A* 19 


It was arguod on behalf of tho dofon* 
dants that it was tho land so entered on 
the register, and not the building on tho 
laud, which was subjoct to the payment 
of tho Government revenue and which 
passed to tho purchaser at the auction 
sale held under tho provisions Act 11 of 
1859. The property in question lies in 
the 24 Perganas, outside tho boundaries 
of Calcutta, and it was conceded that tho 
maxim, which is found in English law, 
viz., “quicquid plantatur solo, solo ccdit,’ 
has at tho most only a limited applica¬ 
tion in India. 

Tho case of Thakur Chandra Pora• 
manick v. Bam Dhone Bhuttacharju (2), 
to which roforonce was made in the High 
Court’s judgment, diffors materially from 
the present case in its facts, and the 
decision itself is not applicable. 

Tho following statement, however, is 
to be found in the judgment of tho Full 

Bench which was delivered in 1866 : 

Wo havo not boon able to find in the Laws or 
Customs of this country any traces of tho exis¬ 
tence of au absolute Rule of Law’ that whatever 
is affixed or built on the soil bscomes a part of 
it, and is subjected to the same rights of pro¬ 
perty as the soil itself. 

Their Lordships, therefore, are of opi¬ 
nion that in construing tho provisions of 
tho ahovo-mentioned Acts it is necessary 
to boar in mind the statement made by 
Sir Bai^Jg, Peacock in tho above-men¬ 
tioned cafe which seems to have been 
accepted for many years as a correct 
pronouncement. 

This boing so, tho word “estate” must 
ho takon to have a more limited meaning 
than it would have in English law and 
tho Government’s powor of sale for 
arrears of revonue prirna facie is limited 
to the land, which is subject to the pay¬ 
ment to the Government of the annual 
revenue, and in respect of which the 
proprietor is entered in tho General 
Register of Revenue-paying Estates, and 
having special regard to tho view held in 
India respecting tho separation of the 
ownership of buildings from tho owner¬ 
ship of the land, and to tho recognition 
by tho Courts in India that thero is no 
rulo of law that whatever is affixed or 
built on tho soil becomes a part of it, 
and is subjected to tho same rights of 
property as tho soil itself, their Lord- 
ships aro of opinion that in ordor to make 
a houpo eroded upon tho land, as well 
as the land itself, subjo ct t o_t ho G overn- 

(2) GW. R. 228. 
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tnont power of sale for arrears of revenue 
spocial words indicating the intention of 
the Legislature to make the building 
subject to sale would be necessary. 

No such special words are to bo found, 
and their Lordships are of opinion that 
the conclusion at which the learned 
Judges of the High Court arrived, viz., 
that the ownership of the building did 
not pass to the plaintiff by reason 
of the revenue sale was correct, although 
they are not prepared to adopt all the 
reasons which were advanced for that 
conclusion. 

The question then arises whether the 
defendants are entitled to the compensa- 
fcion money which was awarded in res¬ 
pect of the building, or to what, if any, 
portion of such money. Their Lordships 
are not prepared to adopt the basis on 
which the learned Judges of the High 
Court acted in this respect. Their Lord- 
ships are of opinion that, in order to 
arrive at a decision on this part of the 
case, it is necessary to consider what 
would have been the iiosition and the 
respective rights of the parties after the 
sale, if no acquisition had taken place 
I under the Land Acquisition Act. In such 
a case it would be reasonable that the 
parties should arrive at an arrangement 
as to what should ho done, and their 
Lordships, therefore, suggflfed that 
learnod counsel appearing for the appel¬ 
lant and respondents should enquire 
.whether any arrangement could he made. 
Th eir Lordships havo been informed that 
it has not been found possiblo to arrive 
at any arrangement or to agreo upon a 
sum to he paid to the defendants, and 
their Lordships havo, therefore, to deal 
with this part of the case. 

It is difficult to lay down any principle 
upon which the compensation money 
awarded in respect of the house should 
bo apportioned, but the position seems to 
their Lordships to involve certain mat¬ 
ters which should he takon into conside¬ 
ration by the Court which makes the 
apportionment. 

After the sale the plaintiff would havo 
been the owner of the land and tho 
defendants would havo been the owners 
of tho hooso. The plaintiff would have 
had the right to call upon the defendants 
to remove tho honso. If tho dofondants 
did remove tho house, tho value to them 
would be small, and in the ordinary 
courso would bo no more than what has 


been called demolition value,” viz,. 
the value of the materials less the cost 
of removal ; and if the defendants did 
not remove the house they would lose it. 
Ihere is, however, the possibility that 
(if the land had not been acquired under 
the Land Acquisition Act) the owner of 
the land would not have desired or 
required tho removal of the house, and 
he might have been willing to pay to 
the defendants, the owners of the house, 
more than the mere demolition value of 
the house. In other words, the owner 
of the land would ho a possible purchaser, 
who might he willing to give more for 
the house than anyone else, as he was 
the owner of the land. It is also to be 
remembered and taken into consideration 
that if the defendants were called upon 
to remove the house they would be 
entitled to a reasonable time for such 
removal, and that during such time the 
plaintiff would bo kept out of enjoyment 
of the land. 

All the above-mentioned matters will 
have to be taken into consideration in 
assessing what portion of the compensa¬ 
tion money awarded in respect of tho 
house should be paid to the defendants. 

Their Lordships are not in a position 
to make the apportionment, and as the 
parties have not been ablo to agroe upon 
an amount, it is necessary to remand tho 
case to the learned Subordinate Judge 
in order that he may decide to what 
portion of the Rs. 12,388 the defendants 
are entitled, having regard to the matters 
which are mentioned in this judgment. 

Their Lordships have been informed 
that the balance of the compensation 
money, ordered by the High Court's 
decree to he refunded, has not yet boon 
refunded. 

Thoir Lordships, thereforo, will humbly 
advise His Majesty that tho appeal 
should ho allowed, that the case should 
ho remanded to the learnod Subordinate 
Judge for tho abovemontionod purpose, 
and that the docroo of tho High Court 
should he varied as follows: That it ho 
doolared that out of the total compensa¬ 
tion money, i. e., Rs. 14,569-9*6, tho 
plaintiff is ontitlod to Rs. 2,181-9-2, and 
such further sum as tho learnod Subordi¬ 
nate Judge on romand may find due to 
him in rospoct of his sharo of tho sum 
of Rs. 12,388-0-4 awarded by tho Collec¬ 
tor in rospoct of tho house, and that tho 
plaintiff do rofund to tho dofondant* tho 
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sum which fcho learned Subordinate 
Judge may find duo to the defendants 
as their share of the said sum of 
Rs. 12,388*0*4. 

In their Lordships’ opinion, the plain¬ 
tiff was compelled to bring the suit, and 
though he claimed moie than he should 
have done, he was entitled to a substan¬ 
tial amount of the compensation money, 
and their Lordships think that the 
defendants should pay the plaintiff the 
costs incurred by him in respect of the 
trial in the learned Subordinate Judge’s 
Court. With respect to the subsequent 
appeals to the High Court and to His 
Majesty in Council, the claims of both 
parties were in excess of their rights, 
and such claims were persisted in to the 
end. Their Lordships, therefore, are of 
opinion that the plaintiff, and the defen¬ 
dants should bear their own costs in 
respect of the appeals to the High Court 
and to this Board. 

The costs of the hearing on remand 
will he in the discretion of the learned 
Subordinate Judge. 

Their Lordships will advise His 
Majesty accordingly. 

D.D. Case remanded. 

Solicitors for Appellant— Watkins and 
Hunter. 

Solicitors for Respondents— Solicitor 
India Office. 
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» 

Viscount Dunedin. Lord Salvesen 
and Sir John Wallis 

Kriill net m urth i A //y a r —A ppellan t. 

v. 

Krishnamurthi Ayyar and another — 
Respondents. 

Privy Council Appeal No. 65 or 1925. 

# # lfindu Law — Adoption—Anti adoption 
agreement—Natural father consenting — Agree* 
ments arc valid by custom to the extent of creating 
11fednterest hi adopting widow even In w hole 
property. 

When ;i disposition in made inter vivos by onu 
who has full power over property under which a 
portion of Lh:it property is carried a way, no rights 
of a son who is subsequently adopted can affect 
that portion which is disposed of. The same is true 
when the disposition is by will and the adoption 


is subsequently made by a widow who has been 
given power to adopt. For the will speaks as at the 
death of the testator, and the property is carried 
away before the*adoption takes place. The con¬ 
sent or non-consent of tbs natural father cannot 
in such oases affect the question. But it is quite 
different when the adoption is antecedent to the 
date at which the disposition is meant to take 
effect. The rights which flow from adoption are 
immediate, and the disposition, if given effect to, 
is inconsisten twith these rights and cannot of 
itself vi propria affect them. In such cases, it is 
impossible to ascribe any value to the guardian¬ 
ship power of the natural father to hind the son 
as to property, in which he cannot have an 
interest until the time when the guardianship 
has ceased, uor can the case . be solved by the 
doctrine of approbate and reprobate, for the 
doctrine of approbate and reprobate assumes 
election and the adopted son has no election. He 
cannot undo the adoption and be as lie was. The 
same fact destroys the idea of conditional adop¬ 
tion, The adoption cannot be undone ; it can¬ 
not, therefore, be conditional. 

CP. 144, C. 2 ; P. 145, C. 1. 2] 
The only ground on which such arrangement 
can be sanctioned is custom and it seems tha 
custom has sanctioned such arrangemon ts in so 
far as' they regulate the right of the widow as 
against the adopted son. It seems part of the.cus¬ 
tom that one 6 in qne non of such arrangement 
should be the consent of the natural father as 
showing that the arrangement is for the advan¬ 
tage of the boy, and that the mere postponement 
of his interest 'to the widow’s interest, even 
though it should ba one extending to a life interest 
in the whole property, »3 not incompatible with 
his position as son. (.P. 140, C. 2 ; P. 140, C. lj 
As soon however, as the arrangements gj 
beyond that i. e., either give the widow property 
absolutely *Jir give the property to stranger*., 
it seems that no custom as to this lias l)»en 
proved to exist and that such arrangements are 
against the radical view of the Hindu law. It 
cannot be laid down as a general proposition that 
all arrangements, consented to by a natural 
father, and of benefit to the boy, in the sense 
that half a loaf being better than no bread, he is 
better with an adoption with truncated rights 
than with no adoption at all, are valid : Opinion 
of Farran, J., in 11 Bom. 381, not Appr.; 2 Mad. 
1)1 (P. C.) and 1G Cal. 55G (P. C.) Expl. and Dlst. 
(Bomban and Madras Cases discussed.) [P14G, ClJ 

L. Dcc/riif/ther and K. V. L. Narasnn 
ham —for Appellant. 

J<. Brown —for Respondent*?. 

Viscount Dunedin— Rumakrishna 

Ayyar was a Hindu gentleman in posses¬ 
sion of ancestral lands extending to some 
135 acres. Ho was not living joint with any 
relative, and ho was childless. On the 
23rd March 1910, ho made a will by which 
ho disposed of his property roughly as 
follows : 12 acres in charity ; 11 acres to 
his wife for her life ; 15 acres to fcho son 
of a distant connexion, whom lie desig¬ 
nated as being his adoptod son, the appel¬ 
lant in tho present suit, and tho rest to 
persons who wore connexions, hub wore 


140 Privy Council Krishnamurthi v. Krishnamurthi (Viscount Dunedin) 1927 


in no case within the degrees entitled to 
inaintonauco, and who are tho respon¬ 
dents in tho present suit. After the 
death of the widow, part of tho land 
which she held for life was to go to the 
appellant, part to tho 'respondents. On 
tho same day the natural father of tho 
appellant executed a deed in the follow¬ 
ing torras 

Tho deed of consent for adoption exoouted on 
the 23rd March 1010, in favour of Ramakrishna 
Ayyar, son of Venkatachala Ayyar, Brahman, 
Saivito and Mirasidar, residing in Kunnam, 
Shiyali taluk by Natesa Ayyar, son of A. Rama* 
swami Ayyar, Brahman, S livito and Mirasidar, 
residing in Kunnam village of tho said taluk : 

You luve this day exeouted a Will and have 
alienated your own properties. When you asked mo 
to givo you my son Krishoamurthi in adoption 
subject to tho condition that he should take only 
such properties as were givon him by tho said 
will and be bound by the alienations made 
thereunder, I consented to it and admittod the 
alienations made in the said will, and in pursu¬ 
ance of tho arrangement that Krishnamurthi 
should take only such of the properties as wero 
loft to him thereundor, 1 have executed this deed 
of consent for adoption in support of my having 
this day given the said Krishnamurthi my son 
in adoption. 

Immediately, thereafter, tho adoption 
took place with all duo ceremony. 

Ramakrishna Ayyar died in April 1911, 
and his wife in Juno 1911. Tho present 
suit was raised in 1918, by tho respon¬ 
dents to obtain possession of»tho proper¬ 
ties left them by the will. It was directed 
against cortain parties who wore in 
possession and'woro alleged to ho holding 
henami for tho appellant and also against 
tho appollant. 

Tho persons who wero holding as 
alleged eventually renounced all claim 
to tho property. Tho appellant, through 
his guardian, alleged that tho adoption 
had takon place boforo tho date of tho 
will, but it was found, in fact, and is not 
now contested, that tho will was executed 
unico Gontertu with tho doed of con«ont 
by tho natural fathor, and that both 
woro oxocuted in view of tho adoption 
which took placo subsequently with all 
duo coroinony. It is also admitted that 
tho natural fathor was a poor man and 
had two othor sons at that timo, and has 
had two subsequently. Tho solo ques¬ 
tion in tho caso is, therefore, whother tho 
will, takon along with tho doed of con¬ 
sent, is binding on tho appollant so as to 
cut down what would havo boon his 
rights had ho boon a natural instead of 
a i ad jptod son. 


The learned Subordinate Judge held 
that the ‘deed was binding in respect 
of the consent of the natural father; he 
considered that 'an adoption, even on 
such terras, was obviously a beneficial 
arrangement for the appellant, and that 
tho validity, as he phrases it, of such 
conditional^ adoption was settled for 
Madras by the cases in Lakshmi v.Subra • 
many a { 1), Ganapati Ayyan v. Savitri 
Ammal (2) and Visalakshmi Animal v* 
Sivaramien (3). 

He accordingly decreed in favour of the 
respondents. HU view was confirmed by 
tho learned Judges of tho High Court. 
Thoy also considered that so soon as it 
was shown that the arrangement as a 
whole was bonoficia! to the adopted son, 
and that hut for the arrangement the 
adoption would not have taken place, 
the natural fathor could give a consent 
which validated the arrangement as 
against tho adopted son if, when he came 
to be of ago, ho sought not to acquiesce 
thoroin. 

This is most clearly explained by one 
of tho learned Judges : 

I am of opinion that where an adoption is mado 
by a Hindu who at tho timo of adoption had 
absolute power of disposal over tho property, an 
agreement between tho natural fathor and tho 
adoptive father as regards alienations which tho 
adoptive father wants to raako either by a doou- 
mont inter vivos or by will binds tho adopted son 
in all cases whoro such an agreement would be 
for his benefit, and that tho only quosiion whioh 
Courts ought to consi ler is whothor tho transac¬ 
tion is for tho honefit of tho boy to bo adopted. 

If tho adopting fathor would not make tho 
adoption but for tho conditions agreed to by tho 
natural fathor, and if in spite of those conditions 
the adopted son would bo benefited, thoro is no 
reason why tho transaction should not bo tested 
liko any othor agreement ontored into by tho 
natural father as guardian of his own son. In 
tho present enso tho agroemont is clearly for tho 
benefit cf (ho appellant, as ho gels properties of 
largo value which ho would not havo got but for 
tho adoption, and thoro can bo little doubt that 
ho would lmvo remained a poor man if tho 
natural fathor had not agreed to tho adopting 
fathor making tho will and tho adoption being 
conditional on tho said disposition. 

This view is really based on tho case of 
Visalakslii Ammal v. Sivaramien (3) 
which will ho prosonMy examined. Tho 
appollant has appealed to tho King in 
Council. 

Tho question is a vory important ono 
of gonoral intorost. Thoro is a vory 

(1) (1880J 12 Mud. 400. 

(2) (lftoaj 21 Mud. 10. 

(3) flOOIJ 27 Mud. 377=11 M. L. J. 910 
<F. H.). 
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largo body of authority in dooidel cases 
which touches it, but it is not concluded 
by any judgment of this Board. The 
argument for the appellant is simple 
enough. An adopted son, from the rno- 
ment of adoption, oocupios the place of a 
natural son. A natural son, in the case 
of ancestral property, becomes a co- 
sharer with his father, with the rights of 
survivorship and of partition as to the 
wholo ancestral property. This is an in¬ 
cident of Hindu law arising from status. 
No consent by his natural fathor could 
affect that position. Ilis power is 
limited to the giving or withholding of 
giving his son in adoption, hut if he 
givos, his power ends. 

The present will purports to infringe 
his rights in three particulars : (l) The 
gift to charity ; (2) tho gift to persons 
outside tho family ; and (3) the postpone¬ 
ment of the son’s own right in certain 
lands till his father's death, and in others 
till his mother’s death. 

The argument for the respondents is 
that, in any view, tho law has by custom 
been rolaxed, and that the general propo¬ 
sition which is stated in the view of the 
High Court is based on authoritative de¬ 
cision and is now the law. 

As in several of tho decisions to he 
examined there has boon the suggestion 
that the matter has been decided by this 
Board, it may ho well at once to mention 
cases where the question has been ap¬ 
proached. 

The case of Ramasaiumi Aiyan v. Ven m 
cataraminyan (4) was as follows : There 
was a widow and a son who had been 
adopted by tho husband in his lifetime. 
During the lifetimo of that son, two- 
thirds of tho ancestral property was ali¬ 
enated ; the son then died, and the 
widow, who had boon given power to 
adopt by the deceased husband, then 
adopted anothor son. At tho time of tho 
adoption tho natural father entorod into 
an agreement that tho adopted son 
should not challenge the alienation which 
had been made. NVhon that son camo of 
age, ho entorod into an agreement which 
tho Board hold was a ratification of tho 
agrooinont made by his natural fathor. 
Tho general question is dealt with at 
pago 208 - 

How far tho natural fithcr can by agreement 
before tho adoption renounce all or . part of his 

(4) [1678] 2 Mad. 91=0 I.A. 100—4 "BarTl'i 

(P.C.). 


sou’s right so as to bind that son when ho conies 
of ago is also a question not altogether unat- 
tondod with difficulty, although tho case of 
Chltka Itayhunatli Rajadlfah v. Janaki (5) cer- 
taiuly decides that an agreement on tho part of 
tho fathor that his son’s interests shall bo post¬ 
poned to the life interest of the widow is valid 
and bindiug. In this caso their Lordships think 
it enough to docido that the agreement of tho 
natural father which has been set out was not 
void, but was, at tho least, capable of ratification 
whon his son became of age. 

It seems impossible to hold, as some seem 
to have held, that this is inferentially 
a judgment on tho general question. Tho 
whole point there wa3 that, however tho 
general question stood, there was an 
agreement which was not void in the 
sense of being an agreement that vas 
funditus null, o. g„ an agreement that 
marriage should ho for a limited period, 
and that, therefore, as there was ratifi¬ 
cation, there was no need to decide the 
general question. 

The other case was that of Bhaiya 
Rabidat Sinyh v. Maharani Indar Kun- 
war (6). The facts wore that a widow, 
with power to adopt, adopted a son and 
at the same time she obtained a docu¬ 
ment from the natural father consenting 
to her being in possession of the wholo 
property during her lifetimo. The suit 
was raised by the nearest relatives to de¬ 
clare the adoption invalid. The Board 
hold that the adoption was duly per¬ 
formed and was recorded in a deed of 
adoption which made no mention „of any 
condition. No other deed could, there¬ 
fore, affect the adoption, hut Lord Mac- 
naghten, in the course of his judgment, 
said : 

It is diflicult to understand how a declaration 
by [the natural father], or an agreement by him, 
if it was an agreement, could prejudice or affeot 
tho rights of his son, which could only arise 
when his parental control and authority deter¬ 
mined. 

It is clear that there is boro no judg’ 
mont on the point, for tho judgment 
merely declared the adoption valid and 
did not determine any case between tho 
widow and son, but Lord Macnaghten’s 
dictum shows an obvious loaning to the 
view that an agreement by the natural 
father should not prejudice tho right of 
tho adopted son. It follows, as already 
said, that tho question is not absolutely 
decided by any judgment of this Board. 

Their Lordships will thoroforo turn to 
tho numerous decisions in India. It will 

i&j n H.il.u. iuy. 

(0) [1890] 1G Cal. 55G=1G I.A. &J (P.C.). 
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be convenient to take the Madras and 
Bombay decisions separately. But first 
it will be well to point out that there 
are distinctions to be drawn Ijotween the 
various cases that arise, hut whether 
these distinctions create any difference in 
principle is another question. The dis¬ 
tinctions to be drawn are these : First, 
whether the agreement, which is ox 
hypothesi always made by the natural 
father, and is also ex hypothesi an agree¬ 
ment but for which the adoption of the 
son would not have taken place, is 
made with the adoptive father who 
is the unfettered owner of the 
whole property (the fact in the present 
case), or whether it is made with the 
widow, who has got from her deceased 
husband a power of adoption, but who 
only herself nossessos a widow’s ostato. 
Second, whether diminutions of the right 
of the adopted son go only to protect and 
defino in quality tho widow’s estate, 
which ordinarily by adoption would be 
swept away, or whether they go further 
and givo part of the ancestral property 
to persons outside tho family altogether. 

It will bo convenient to deal with 
the Bombay cases first, as they begin at 
tho earlier date. Vinai/ak Narayan Jog 
v. Govmdra Chintaman Jog (7). In this 
case, by a will, the testator, who was a 
separated person, divided his property 
practically into two parts, and gave one 
to his widow absolutely and the other to 
bis adopted son. The son was a nephew, 
and it was found that the whole arrange¬ 
ment was known to all members of tho 
family. It was acquiesced in by tho 
natural father of the boy. The High 
Court held that the provision for tho 
adopted son was adequate and that tho 
will could not bo challenged by the adop¬ 
ted son. Tho judgment went on two 
grounds. First, that although an aliena¬ 
tion of tho whole estate would be bad 
and inconsistent with the duties cast up¬ 
on an adopted son, still, if tho provision 
was adequate, there was no reason why 
it should not stand. Second, that as tho 
adopted son proposed to take what ho 
could undor the will, ho could not, on 
the principle of approbate and ’reprobate, 
refuse to acknowledge its validity. It is 
to be observed that this second view 
scarcely does justice to tho opposing 
argument. The son did not propose to 
ta ke bis half under the will ; he proposed 
(7) G B. H. C. 1*4. 
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to take the whole in right of his position 
as a son. There is, however, one other 
sentence which would seem to point to 
the right of the testator to make an ade* 
quate provision for the widow instead 
cf allowing her life interest to be entirely 
destroyed by the adoption. 

Chitko' liaghunalh Rajadiksh v.Janaki 
(5). This was an adoption by a widow, 
subject to a stipulation that the widow 
should enjoy the whole property during 
her life, giving the boy maintenance. 
Held a good stipulation. Haridas, J., 
puts it partly on what may be called - 
conditional adoption, a view which it is 
hard to agree to, and partly on approbate 
and reprobate. To the argument that 
it was a condition repugnant to Hindu 
law, he says that there is no text to that 
offect. Westropp, C. J., in Railhabai v. 
Ganish Tatija Gholap (8), obiter, take* 
these two cases as decid ng the general 
point. 

After this case in date comes the case 
before this Board in 6 I. A. 

Accordingly, in Ravji Vinat/akrav 
Jagganath Shankarsett v. Lakshmibai (9), 
it was sought to urge that this Board’s 
decision had overturned the authority of 
the former cases, because their Lordships 
held that the general question was still 
opon. The facts wore practically the 
same as in the first case, i. e., adoption 
by a widow and a contemporaneous agree¬ 
ment with tho natural father that tho 
widow should have full enjoymont for 
her life. Thero is a long and very care¬ 
ful judgment by Farran, J. It is too 
long to quote in full, but may be sum¬ 
marised thus : The early Bombay Shas- 
tris or Pundits wore logical in holding 
tho strict view. But custom and prac¬ 
tice may modify the strict view. Tho 
possibility of 9uch an agreement is in no 
way negatived by a direct text, ban* 
arrangements for protection of tho 
widow’s interest are commonly made and 
supported. Ho then prays in aid tho 
judgment of this Board in f> 1. A., but 
horo their Lordships think ho is some*, 
what misled as to the sense in which tho 
word “void” was used. Then, after say¬ 
ing that it is the general law that tho 
guardian of an infant can hind tho infant 
when tho contract is made bona fido for 
his interest, he suras up the matter fhus^. 

(8) (1878jli Bora. 7. 

(9) [1887 J 11 Bom. 381. 
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1 cannot but think that this principle ought 
to guide the Court in considering whether agree¬ 
ments like the one under consideration cau »*e 
upheld or not. If the stipulations are unreason¬ 
able, such as giving to the widow an absolute 
power of disposition over the property, they 
should be rejocted as ultra vires of the father ; 
if reasonable, such as only to define a limit of 
the son's enjoyment of the property, then they 
should be upheld. The reasoning in the judg¬ 
ment of the Court in the Chitko case (supra) goes 
far beyond this view, but the actual decision of 
the Court is in accordance with it. 

Dasavd v. Lingangandi (10). This 
was a case where the man who adopted 
a son conveyed by a deed of gift, which 
was referred to in the deed of adoption, 
part of the ancestral property to his 
daughters, and the natural father was a 
party to the deed of adoption. Held that 
the deed of gift was good and binding on 
the adopted son. Tli'e case is taken as 
plain, and not argued. 

The next case is Vyascharyar v. VcnJctr 
bai (11). The facts were: Adoption by 
a widow and a gift of part of the property 
to her own daughters. Assented to by 
the natural father at the time of the 
adoption lleaman and Heaton, JJ., re¬ 
ferred to a Full Bench the general ques¬ 
tion : 

Whether the t;rms of an agreement entered 
into between the natural and adoptive parent* as 
conditions of the adoption are binding upon and 
can b* enforced against the adopted son ? 

But they added that, if that question 
was too wide, it ought to be considered 
in the light of the facts of the case. 
This was the view taken by the Full 
Bench, Scott, C. J., Cbandavarkar, Bat¬ 
chelor, and Hao, JJ., They held that 
an agreement by which the adoptive widow is 
to be allowed to retain her life interest, notwith¬ 
standing the adoption, differs in fact and in prin¬ 
ciple from an agreement under which a power is 
conferred upon her which, as a widow enjoying a 
life estate, she could by no other meaus obtain. 

On the facts, therefore, they hold the 
agreement not binding, holding, first, that 
the condition was unreasonable and took 
the test proposed by FarraD, J., and, 
a caseof Venkappa v. Fakirgoivdai 12), 
whore a widow was given power to give 
the property to her own brother, and 
the condition was held to be bad. 

Then came the case of Balkrishna 
Moliram v. Shri Uttar Narayan Dev 


(10) [1R95] 19 Bom. 428. 

(11) (1919) 37 B^m. 251=17 I. C. 741=14 
Bom. L. R. 1109. 

(15) [1900] 8 Bom. L. R. 34G. 
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(13). This was a gift of an annual sum 
as a charge on the ancestral property oi 
a charity made by the adopting fathoi 
and agreed to by tbe natural fathoi at 
the time of the adoption. The gift \\as 
held had. Hayward, J., delivering the 
judgment, examined the cases and suni^ 

up thus : 

It would appear to have been estaolisheci oy 
these decisions that agreements for reasonable 
provision for widows ought to be uphe < a 
valid according to general custom modifying o 
strict terms of Hindu 1 iw. But no authorities 
have been quoted before us in favour of any 
other persons in such connection or in suppor 
of a general extension of the modification so as 
to include, as here claimed, reservations in 
favour of charities and religious endowment-'. 

To sum up the Bombay cases : As a 
question of actual decision, the Courts 
have always uphold the grant to the 
widow of her interest for life, and that 
whether the stipulation had been made 
by the husband while still alive, or by 
herself, it being always the case that the 
agreement was anterior to or contempor 
aneous with the adoption itself, and that 
the natural father concurred. But when 
the gift is to outsiders it has been held 
invalid, and that whether made by tbe 
widow or the adopting father himself. 
The reasons given have varied. Some 
have put the deviation from -stiict pi in 
ciple on custom, some on the view of 
approbate and reprobate, and in one 
case upon the view that the fathei as 
guardian can bind an infant by any 
contract which is for his benefit. 

To turn now to Madras. 

Lakshmana v. Lakshmi Animal (U)- 
There is at page 163 a general remark 
by Turner, C. J., against the validity of 
conditions imposed by agreement with 
the natural father, but the remark is 
based on an erroneous view of the judg¬ 
ment of this Board in G I A. and is 
really of no authority. The case itsell 
turns on a speciality. 

Lakshmi v. Subramanya (l). This was 
a case where the adoptive father sti¬ 
pulated that certain lands should he 
enjoyed by the widow for life. This was 
agreed to by the natural father. It was 
held binding. The reasons given by the 
learned judges were dissimilar. Muthu- 
sami Ayyar, J., held that this wa9 just an 
arrangement for fixing maintenance. 
Shephard. B held that the father, being 

(13) [I9I9J 43 Bom, 542=50 I. C. 912=21 Bom, 
L. R. ‘225. 

(14) [1882] 4 Mad. ICO. 
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at the moment undisputed owner of the 

property could do what he liked with 
, and that the elTect of what ho did 
was really to withdraw that portion of 
the ancestral property. He repudiated 
tho idea of reasonableness being a test. 

narayanasami v . Ramasami (15). This 
was precisely the samo case as tho last 
and, hemg decided by tho same Judge, 
Shephard J., followed the last case, tho 
other Judge simply following the decision 
and not going into tho reasons. 

Jaqannadha v. Papamma (10). This 
was a case of adoption by a widow. The 
agreement was that tho widow was to 
have half tho property, Collins, C. J., 
and Handley, J., held tho agreement not 
binding. They rested on Lord Macnagh- 
ten s dictum in 10 /. A., and distinguished 
this from tho caso in 12 Mad., in their 
own Court by which they wore bound 
on two grounds, that in that caso tho 
arrangement was by tho father himself, 
whereas hero it was by tho widow. 

Al,,,an v ‘ Savithri Annual 
. ' his was a disposition in charity by 
the adoptivo. father, who at the samo 
timo gave his widow power to adopt, 
bho adopted ; the natural fathor ac- 
quiosced. Held binding. Shephard, J., 
hold that it had been settled by 12 and 
11 A/ad. Subramania Ayyar. J., agreed. 

y [salakshi Ammal v. Sivaramien $3), 
Adoption by a widow. Agreement come 
o y nafcuial father that, in tho ovonfc 
of disagreement botwoon widow and 
adoptod son, widow should onjoy half the 
property until her death. Reforrod to 
hull Bench. Tho order of roforonoo 
drawn by Subramania Ayyar, J., contains 
a weighty argument in favour of what 

may bo called tho strict viow. Ho 
argues : 

1. That thoro is no roason against an 
adoptivo fathor doing anything in a 
question with an adoptod son which ho 
could have done with a natural son. 

2. That if tho adoption by a widow 
takos place aftor tho death of tho adop¬ 
tivo father all tho provisions of tho adop- 
fcive fathor will stand, because tho will 
speaks at his death and takos out of tho 
proporty whatever is doalt with boforo 
tho adoption takes placo. 

*1. But further than that tho arrange* 
moot cannot go. bocauso it is allowing tho 
adoptivo fathor, or tho widow, to do 
(15) [1H91J 14 Mad. 172=1 M. L. J. 89. 

(IG) [1«93J 16 Mad. 400=3 M. L. J. 193. 


somothiDg Which is incompatible with 
the proper position of an adopted son 

* 7 , afc 16 * s just as impossible for tho 

natural fathor to do, on behalf of the 

son to be adopted, anything as regards 
what is to happen after the adoption as 
it is for tho adoptive father to have acted 
as to his rights before adoption. 

Approbate and reprobate cannot 
apply, for that implies oloction, and 

chore is no eleotion open to the adopted 

son. If, on tho contrary, it is looked on 
as a condition, this condition is ropug- 
nant and must he disregarded. 

he lesult must be to hold the present 
case not binding. 

But before the Pull Bench, Benson, 
avies, and Russell, JJ., all concurred 
in thinking that G I. A., indicated that 
Che natural father was not incapable of 
giving a consent. If that is tho position, 
the only question that remains is, Is it 
fair and reasonable ?—that is to say, Is 
if for tho minor’s benefit ? Then take 
an an s,^ J., test as to the power of the 
father. They point out that thoro is no 
authoiitative text forbidding such an 
arrangement. They consider a fair and 
reasonable disposition not inconsistent 
with Hindu Law, and, therefore, they 
uphold the arrangement. 

To sum up the Madras casos. As re¬ 
gards decision, tho goneral result has 
boon to validate the arrangements so far 
as provision is made for the widow just 
as in Bombay, but ono caso, Jagam 
nadha v. Papamma (16) is tho other 
way, 'and tho referring judgmont of 
Subramania Ayyar J. is also of that way 
of thinking. As rogards reasons, again 
they vary, some going on tho powor of 
tho adoptive father to do what'he likes, 
some on fair and reasonable arrange* 
rnonts, and somo on approbate and ropro* 
bato. 

It will he apparent from this examina¬ 
tion that it is not possible to reconcile 
all tho docisions, and still loss tho reasons 
on which they have boon based. Thoif 
Lordships will, therefore, oxatnino tho 
mattor on principle. When a disposition 
is made intor vivos by ono who has full 
power over proporty undor which a por¬ 
tion of that property is oarriod away, it 
is clear that no rights of a son who is 
suhsoquontly adoptod can atToct that 
portion which is disposed of. Tho same 
is true whon tho disposition is by will 
and tho adoption is subsequently mad 0 
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;by a widow who has bean given powor to 
iadopt. Ifor the will speaks as at the 
death of tho testator, and tho property 
is carried away beforo tho adoption takes 
place. It is also obvious that the ’con¬ 
sent or non-consent of tho natural father 
cannot in such cases affect tho question. 
jBut it is quite different when tho 
adoption is antecedent to the dato 
at which the disposition is meant 
to take effect. The rights which flow 
from adoption aro immediate and the 
disposition, if given effect to, is 
inconsistent with those rights and can¬ 
not of itself vi propria affect them. 
There aro two propositions so woll set¬ 
tled that no authority need bo cited. 
They are, first, that tho natural father 
loses all power over the son from tho 
moment when ho is adopted, and, socond, 
that tho adopted son has in his now 
family precisely the same rights as a 
natural son, save only whon tho ques¬ 
tion is one that raises a competition 
between tho natural aud tho adopted 
son. Can, then, tho consent of the 
natural father who judges, and, ex 
hypothesi, rightly judges, that it is moro 
expedient for the boy to be aloptod even 
though his rights are limited, than not 
to bo adopted at 'all, make any differ¬ 
ence? Tho doubt expressed by Lord 
Macnaghten in 16 I. A. sooms unanswer¬ 
able. How can tho consent of tho 
natural father take any effect on tho 
rights of tho boy which only arise whon 
his rights as a natural father are non¬ 
existent ? But if tho fathor cannot do 
it by virtue of any powor in himself, can 
bo do it as guardian of tho infant so as 
to bind him ? Farran, J., who is an 
oxponont of this view in tho case of 
Ravji Vinayalcrao Jagganath Shankar- 
sett v. Lakshmibai (9) was curiously 
misled by an undue veneration for 
Mr. Mayno. He quotes a sontonco from 
Mr. Mayno’s work as follows : 

He (tho minor) will also ba bound by tho 
act of his guardian whon bona fido and for hia 
interest and when it is such aa the infant might 
reasonably and prudently have dono for him¬ 
self if ho had boon of full ago. 

This quotation is from tho third odi- 
tion of Mayno’s work, and as a universal 
proposition is obviously unsound. Ac¬ 
cordingly, in tho fourth edition, which 
was published soon aftor tho date of tho 
judgruont in question, and in all subso- 
quont editions, Mr, Mayno insortod bet- 
wuoo tho words " guardian ” and “ whon 


bona fide ” tho words “ in tho manage¬ 
ment of the estate, ” which turns au 
inaccurate proposition into an accurate 
one. But it is no longer of service to 
Farran, J., in tho matter in hand, for 
assuredly the 'natural fathor is not 
managing the estate of his child whon 
the estate referred to is tho estato which 
ho will only get after adoption by an¬ 
other person.- Therefore, reverting again 
to Lord Macnaghten*! dictum, it seorns 
impossible to ascribe any value to the 
guardianship powor of the natural fathor 
to bind tho son as to property, in which 
he cannot have an interest until the 
time whon the guardianship has ceased. 

Next, can tho case bo solved by the 
doctrine of approbate and reprobate? 
Thoir Lordships think clearly not for 
tho doctrine of approbate and reprobate 
assumes election, and the adopted son 
has no olection. He cannot undo the 
adoption and bo as ho was. The same, 
fact destroys the idea of conditional adop¬ 
tion. The adoption cannot be undone ; 
it cannot, therefore, be conditional. 

It will be seen from these views that 
in thoir Lordships’ opinion tho only, 
ground on which such arrangement cam 
bo sanctioned is custom. They aro of 
opinion that there is such a consensus: 
of docision in the cases, with the excep¬ 
tion of tho case of Jagannadha v. Pa- 
pamma, (LG) that they are fairly entitled 
tocomoto tho conclusion that custom 
has sanctioned such arrangements in so 
far as they regulate tho right of the 
widow as against the adopted son. It 
sooms part of tho custom that one sine 
qua non of such an arrangement should 
be tho consent of the natural fathor. 
But if this is looked at narrowly, it is 1 
only because it is a part of tho custom 
that it is eithor here or thoro. This 
loads to tho remark that there is a good 
deal of looseness in tho discussions in 
tho judgments as to reasonableness. 
Somo look at it from tho point of view 
if whether, in view of tho adoption only 
being granted on condition of tho arrange¬ 
ment, is this, in tho circumstances, reason¬ 
able for tho boy. It would seem that it 
might woll bo assumed that if a natural 
fathor consented to give his son in adop¬ 
tion, ho would only do it if it woro 
roasonahlo, i. e., for tho hoy’s benefit in 
the oirouinstances. Others lo:>k at it 
from tho point of view whether tho 
adoption will put tho boy in a roason- 




146 Privy Council Maung Sin v. ; 

able position, i. e ., not subject him to 
the duties of a son to do worship for his 
adoptive father without giving him suffi¬ 
cient advantages to enable him to do so. 
But the consensus of judgments seems 
to solve these two questions in this way, 
namely, that the consent of the natural 
father shows that it is for the ad vantage 
of the boy, and that the mere postpone¬ 
ment of his interest to the widow’s 
interest, even though it should he one 
extending to a life interest in the whole 
property, is not incompatible with his 
Iposition as a son. Their Lordships are, 
therefore, prepared to hold that custom 
sanctions such arrangements. 

As soon, however, as the arrangements 
go beyond that, i. o., either give the 
widow property absolutely or give the 
property to strangers, they think no 
custom as to this has been proved to 
exist and that such arrangements are 
against the radical view of the Hindu 
law. Their Lordships are, therefore, 
against the idea of a general proposition 
that all arrangements consented to by a 
natural father, and of benefit to the boy 
in the sense that half a loaf being better 
than no bread, he is better with an adop¬ 
tion with truncated rights than with no 
adoption at all, are valid. They would 
'further say that the remark made by 
some learned Judges that there is no 
tex^ prohibiting such arrangements 
Reems to them to go exactly to the oppo¬ 
site effect. Inasmuch as what is sought 
to bo done is admittedly contrary to the 
strict and natural view of the Hindu law 
as to the true position of the adopted 
son in bis new family, it would seem 
moro to the point to say that there is no 
text which sanctions any contrary ar¬ 
rangement. 

Applying those views to the present 
case, it follows that their Lordships 
consider that the will here can have no 
effect, and that the appeal must be al¬ 
lowed and the suit dismissed. The ap¬ 
pellant must have his costs before this 
Board and in the Courts below. 

Their Lordships will humbly advise 
His Majesty accordingly. 

D'D- Appeal allowed. 

Solicitors for Appellant— fly. S. L. 
Polak. 

Solicitors for Respondents— Douglas 
Grant and Dold. 
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• 31st March 1927 

Lords Atkinson and Carson, Sir John 
Wallis and Sir Lancelot Sanderson 

Maung Sin — Appellant. 

’ v.- 

Ma Tok —Respondent. 

Privy Council Appeal No. 68 of 1926. 

* Limitation Act, Art. 182 (7)— Decree direc¬ 
ting payment of annuity and in default, deli¬ 
very of certain property to decree-holder—Each 
instalment of annuity is a tlalm u*t hr d tree and 
each default (jives rise to right to recover property. 

The respondent, on tbe 30th September 19111 
obtained a decree by which certain properties 
were to be left in possession of the appeflaut, 
who was to pay to the respondent annually a 
sum of Rs. 2,000 in tho month Kason, or in 
default of payment of the same (Rs. 2,000 annu¬ 
ally) the said property would be made over to 
the respondent. On the 8th October 1924, th» 
respondent filed an application for execution of 
the decree against tbe appellant in default of 
payment of two instalments of Rs. 2,000 each, 
for the years 1923 and 1924 respectively, and 
claimed, as the judgment*debtor failed to pay 
according to the decree, that the Court might 
direct the delivery of the lands by the judgment 
debtor to the decree-holder. It was pleaded 
that execution was time barred. 

Field ; that each instalment ns it became due 
was a claim originating under the decree from 
tbe date when such claim arose, that the provi¬ 
sions of Cl. 7 of Art. 182 applied and that there¬ 
fore execution to recover the two instalments 
was not barred, nor was tbe claim of respondent 
for delivery of property was barred either, as on 
the occasion of a default in each payinont the 
right of the respondent to have tho said pro¬ 
perty made over to her arose. 

[P 140 C 2; P 147 C 1, 2] 

A. M. Dunne and L. R. Dunne —for 
Appellant. 

•S'. Moses —for Respondent. 

Lord Carson. —The respondent, who 
is the wife of the appellant, on the JOth 
September 1916, obtained a decree in 
tho District Court of Sagaing in terms 
of an award which had boon previously 
made by which certain properties con¬ 
tained in a list attached to the award 
and the decree wore to be left in posses¬ 
sion of the appellant (defondant), who 
was to pay to the respondent (plaintiff) 
annually a sum of Rs. 2,000 in the 
month Kosod, or in default of payment 
al the same (Rs. 2,000 annually) the said 
property contained in -the said list 
would bo made over to the plaintiff 
respondent. It appears that after the 
making of tho decree the parties lived 
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together until the year 1923, when they 
separated • 

On the Sth October 1921, the res¬ 
pondent tiled an application in the 
District Court of Sagaing for execution 
of the decree against the appellant in 
default of payment of two instalments 
of Rs. 2,000 eaoh for the years 1923 and 
1924 respectively, and claimed, as the 
judgment-debtor failed to pay according 
to the decree, that the Court might 
direct tho delivery of the lands in the 
said list by the judgment-debtor to the 
decree-holder, tho respondent. 

The respondent also tiled an applica¬ 
tion rendering an account of tho sums 
alleged to havo been received by her, in 
pursuance of the decree, up to May 1922, 
and requesting that this might lie noted 
in Court. The appellant, however, de¬ 
nied that he had ever made any annual 
payments and pleaded that the execu¬ 
tion of the decree was time barred, and 
also alleged that even if the payments 
had been made, they could not bo re¬ 
cognized by the Court because they bad 
not been certified within tho time limit 
of the Court under O. 21, R. 2. 

The learned District Judge before 
whom the case was first tried held that 
as the payments alloged, even if made, 
had not been certified, they could not be 
recognized by the Court, and that there¬ 
fore, as no payment had been made from 
the date of the decree to the date of the 
claim for execution, such claim was 
barred by the Limitation Act. 

The High Court, however, decided 
that, having regard to the provision of 
Clause 7 of Article 182 of the Schedule 
of the Limitation Act, no question of 
limitation could possibly arise, and that 
as failure to pay these two instalments 
was admitted, the respondent was en¬ 
titled to execution in respect of them ; 
and they also held that the respondent 
was entitled to execute tho decree for 
the two annual payments, Rs. 2,000 
each, and also, as she claimed, possession 
of the property to which the decreo 
referred. The question as to whether 
the alleged payments during tho inter¬ 
vening years between 1916 and 1923 
were, in fact, paid, or were to have been 
taken as paid according to the evidence 
given, was discussed and considered at 
some length in the High Court, as was 
also tho question of whether the claim 
of tho respondent to have such payments 
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certified was barred by time limit. In 
the view', however, which this Hoard 
takes of the construction of the originalj 
decree, their Lordships think that it is! 
unnecessary to pronounce any opinion 
upon the question of tlie application of 
the Limitation Act to tho certification 
of the payments, or as to the effect of 
the absence of such certification. Their 
Lordships are of opinion that upon the 
true construction of the decreo each 
instalment as it became due was a claim 
originating under the decree from the 
date when such claim arose, and that the 
provisions of Clause 7 of Article 182 of 
the Schedule to the Limitation Act 
therefore applied. 

It was contended, however, on behalf 
of tho appellant at the hearing before 
their Lordships that even if a decreo 
could bo made for the annual payments 
duo in 1923 and 1924, nevertheless the 
respondent was not entitled in default of 
each payment to have tho property 
mentioned in the decree made over to 
the respondent, the argument being that, 
as no claim was made to tho possession 
of such property on default of payment 
during the early years after the decreo. 
time commenced to run from the date 
of the earliest default, and the claim to 
the land was therefore time barred. 

Their Lordships cannot agree with 
this contention. They are of opinion 
that upon the construction of the decree 
itself, on the occasion of a default in 
each payment the right of the respon¬ 
dent to have the said property made over 
to her arose, and therefore the claim to 
tho lands was not time barred. 

Their Lordships will therefore humbly 
advise His Majesty that this appeal 
should be dismissed with costs. 

D. D. Appeal dismissed. 

Solicitors for Appellant —Bramall k 
Bramall. 

Solicitors for Respondent— T. L. Wil¬ 
son k Co. 
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29th March 1927 

\ iscount Haldane, Lords Plulli- 
more and Darling 

D'lifiq Soharah'Binte Daing Tadalch 
an( I a no the) Appellants. 

v. 

Chabak Bi)itc Basaliho and aiiothcr — 
Respondents. 

Privy Council Appeal No. 59 of 1926. 

* * Contract Act, S 16 —Gift to person in 
fiduciary relation—Dynee must prove that gift 
was outcome of donor’s free wtll and not of his 
influence. 

Tho relief given by n Court of Equity is a 
H030nd.ary consequonco of the principle that a 
person, standing in a relationship in which 
authority or influence m\y bo supposed to exist, 
cannot hold a more gift without making it cloir 
that the intention to mako it was not tho result 
of his influence. Tho relationship itself dooi 
not necessarily preclude tho m iking of tho gift; 
but the burden lies on tho donflh to show that 
thoro was no such influence as to tho sourco of 
the gift. But ho can discharge tho burden 
incumbent on him by showing that tho rela¬ 
tionship notwithstanding, th 3 donor knew com¬ 
pletely what ho was doing, and acted of his 
own completely free will. With certain kinds of 
fiduciary relations, such as that of a solicitor 
taking a gift from his client, this is, obviously, 
much more difficult to establish than in others 
whoro tho duty is less definite. Courts of Equity 
havo thoroforo exorcised a cortain froedom in 
thoir decisions as to where and how .the princi¬ 
ple must be appliod. [p 150 , C 1] 

//. B. Vaiscy and II. C. Bischoff —for 
Appollants. 

W. Greene and Cecil 1 V. Turner —for 
Respondents. 

Viscount Haldane. —Tho appollants 
aro two of tho plaintiffs in an action in 
tho Supremo Court of tho Straits Sottlo- 
monts (Singaporo Sottlomont) which thoy 
brought against tho respondents. Tho 
first respondent was sued as administra¬ 
trix of the appellants’ nophew, Hadji 
Molmmod Said, doooasod, and tho socond 
rospondont was sued as tho administrator 
of thoir nioce, Etondir binto Laplamni, 
docoasod. Tho olaim was to sot asido an 
assignment, datod 19th Soptombor 1921, 
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under which the appellants and a 
deceased sister, who was originally to 

tt C0 ‘plain tiff, had assigned to 

Hadji Mohamed Said and Etendir binte 
Laplamni all their interest in leasehold 
property belonging to them at Singapore, 
and foi an account of all moneys roceivQd 
by Hadji Mohamed Said since the 30th 
December 1919, the date on which he 
had been appointed as tho plaintiffs' 
attorney in regard to the leasehold pro¬ 
perty in dispute. The only question in 
this appeal is whether, in the circum¬ 
stances, and having regard to tho alleged 
fiduciary position of the attorney, the 
assignment was binding on the plaintiffs. 
Tho first respondent as administratrix of 
Hadji did not dispute her liability to 
account for tho rents received by him 
down to tho date of tho assignment. 

The action wa3 tried before tho Chief 
Justice of tho Straits Settlements, Sir 
Walter Shaw, in March 1925. He 
decided that there was no undue influence 
and dismissed the claim. Tho Court of 
Appeal in Juno 1925, affirmed the dis¬ 
missal. 

It is important to see what the claim 
was as originally launched. Tbo plain¬ 
tiffs wore old ladies over 70. They 
lived mainly in Borneo and were alleged 
to have boon acquainted nolthor with 
English nor with Malay. The assign¬ 
ment was drawn up in English. The 
statomout of claim chargo? a fraudulent 
misrepresentation made by Hadji that 
the assignment was moroly a document 
enabling him to take over the adminis¬ 
tration of tho property after tho doaths 
of the plaintiffs. Thoro was expressed in 
the document, as consideration for the 
grant in it, a oovonant to maintain tho 
plaintiffs for the rest of their respective 
lives. Tho allegation in tho statement 
of claim was that this oonsidoration was 
a moro protonce to wliioh offoot was 
never givon. Tho dofonco doniod tho 
allogod fraudulent misrepresentation and 
tho unreality of tho consideration ox- 
prossod. 

Tho trial Judge held that thoro was 
no proof of fraud. Tho oaso boforo him 
had also boon put on tho ground of undue 
influonoo and ho dismissod it in so far 
as ooncornod this ground also. Tho 
Court of Appeal agrood. Tho judgmont 
in tho first Court does not go into the 
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circumstances in detail, and it is neces* 
sary, in order to appreciate their bearing, 
to restate them. The plaintiffs wore 
three Bugis ladies, two of them married 
and the third a widow. They lived in 
Borneo, a long way off, where they had 
other property, and they also owned the 
property in question in Singapore. This 
was lookod after for them by their 
nephew, Hadji Mohamod, who lived in 
Singapore, and who used to collect the 
rents and was allowed, temporarily at 
least, to keep them in his own hands. 
In 1919 the ladies had givon Hadji 
Moharued a power of attorney to ‘ adjust 
all affairs respecting our housos and pro¬ 
perty . . . " and to receive payments 
and give receipts. In 1921 the ladies 
who were Mohammedans and, as already 
9tated, of advanced ages, decided to make 
the pilgrimage to Mecca. They landed 
in Singapore on route, and took the 
opportunity of arranging their affairs. 
They appear to have consulted a Mr. 
Bazeley, a solicitor of the firm of Allen 
and Glodhill at Singapore. Ho and his 
assistant, Mr. James, gave ovidenco very 
fairly. They prepared the deed and 
wills to ho presently roforrod to, and 
acted for all parties, but there is nothing 
to show how or by whom they came to 
he employed or who paid their costs. In 
1919 they appear to have actod for the 
ladios in recovering from a previous 
agent, Hadji Samsudan, the title-deeds 
of the property. That agent appears to 
havo been indobtod to the ladies in a 
largo sum for arrears of rent, and this 
had to be deducted from the value of 
an interest which ho had in the pro¬ 
perty. Hadji Mohamed appears to havo 
been appointed in his place, and Allen 
and Glodhill were in communication 
with him. 

Mr. Bazoly, their partnor, prepared 
the assignment of the 19th September 
1921, and also wills for the two appel¬ 
lants and the husband of ono of thorn. 
Cndor tho wills of tho ladios Hadji 
Mohamod and his sister, Etondir, wore 
to take tho property. Tho wills were 
oxocuted on the 2Gth Sopternbor but tho 
assignment was oxocuted sovon days 
previously, on tho 19th. 

Mr. Bazeley and Mr. James stated 
that thoy could not rocall precisely what 
happened, but thoy bad no doubt that 
they explained to tho ladios tho char¬ 
acter of tho assignment. In tho books 


of tho firm there is an entry showing 
that thoy attended on the 21st Sep¬ 
tember at tho house of Hadji Mohamed. 
where the wills of those two ladios wero 
translated to them and executed. 
Mr. Bazeley was not versed in the Malay 
language, hut Mr. Jamo3 was. Thero is 
no evidence of any entry in tho books 
about the execution of tho assignment 
on tho 19th. The appellant, Daing 
Tadalob, asserted that she did not know 
Malay, but that Hadji Mohamed ex¬ 
plained to her that under the documents 
which she signed the property would 
ho distributed after the deaths of the 
three sisters. She says that she did not 
know what tho nature of her will was. 
Her husband, Abdul Siraj, also gave evi¬ 
dence. Ho said that Hadji Mohamed 
told them that the document was a 
will, lie is a Bugis and says that bo 
does not know Malay. 

It was on the footing of tho allogod 
misreprontation by Hadji Mohamed that 
the assignment was only a will, that 
this action was launched. The Courts 
below have found concurrently that 
there was no such misprepresentation. 
Tho Chief Justice, in deciding this case 
at tho trial, said : 

1 do not accept the evidence of the fir6t 
plaintiff and her husband taken ou of Court 
de bono esse as to the allegyl fraud perpetrated 
by Hadji Mohamed on tno execution. They 
are very old and infirm people, and their 
memories are, obviously, defective as to what 
took place, and thoy are probably confusing tho 
execution of the assignment with the execution 
of the wills of tho three plaintiffs, which tho 
defendants’ evidence satisfies me took place not 
on tho date when the assignment was executed, 
but on another day about the same time. I 
was satisfied that both the husbands of tho 
first two plaintiffs understood Malay—one of 
them even signed in Malay characters and that 
the alleged misintarpretation of the solicitor’s 
description of the effect of tho document could 
not have been successfully carried out. 

Tho Court of appeal concurred in thifl 
finding, and it has not boon challenged 
in tho argument in tho present appeal. 
Tho fact that the case was put at the 
trial on this footing has a material 
bearing on tlm form of tho evidence 
given. It accounts to a considerable 
extent for the deficiency in tho sort of 
ovidenco which would naturally havo 
been tendered for tho defondants bad tho 
case presented been one simply of tho 
burden on an assignoo who stands in a 
fiduciary position of giving full dotails 
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of the circumstances under which the 
assignment to him was made. It was 
a case of this second kind that was the 


only one opened in that appeal. It was, 
in their Lordships’ opinion, open to the 
appellants to make it. although it had 
not been distinctly stated in that form 
in the statement of claim. But the ap¬ 
pellants have to hear the responsibility 
of not having brought forward in the 
Courts bolow evidence, for instance, as 
to the position of the solicitors, which 
ought to have been before the Judicial 
Committee when such a case was made. 
Hadji Mohamed was the agent of the 
ladies in the management of the pro¬ 
perty, and he was hound, before taking 
anything in the nature of a gift from 
them, to make it clear that they knew 
exactly what they wore doing and acted 
of their own free will. The relief given 
I by a Court of Equity is a secondary 
consequence of the principle that a 
person, standing in a relationship in 
which authority or influence may bo 
supposed to exist, cannot hold a mere 
gift without making it clear that the 
intention to make it was not the result 
of his influence. The relationship itself 
does not necessarily preclude the making 
of the gift; but the burden lies on the 
donee to show that there was no such 
influence as to the sourco of the gift. 
The Courts hav® refused to enumerate 
exhaustively the cases in which the 
presumption of undue influence will 
prima facie be made. Religious influence 
is included, and so aro many other 
classes of influence in which the donee 
may from his position he presumed 
to bo likely to have exercised special 
influence over the mind of the donor. 
But ho can discharge the burden incum¬ 
bent on him by showing that, the rela¬ 
tionship notwithstanding, the donor 
knew completely what ho was doing, 
and acted of his own completely free 
will. With certain kinds of fiduciary 
relations, such as that of a solicitor tak¬ 
ing a gift from his client, this is, obvi¬ 
ously, much more difficult to establish 
than in others whore the duty is less 
definite. Courts of Equity havo there¬ 
fore exorcised a certain froodom in thoir 
decisions as to whore and how the 
principle must bo appliod. This appears 
to their Lordships to bo the outcome 
of numerous authorities svhicli thoy 
have examined. 


With these observations their Lord 
ships turn to the character of tho as¬ 
signment itself of the 19th September, 
1921. After reciting the title to the pro¬ 
party in question of tho three ladies, it 
states* that they ate desirous of assigning 
it to Hadji Mohamed and Etendir, and 
that the premises to he assigned are of 
the value of $90,000. It assigns, in con¬ 
sideration of natural love and affection 
for their relatives, and of the latter 
having maintained them for some time 
past, and of their agreeing to maintain 
them for the future during their respec¬ 
tive lives, the premises, as to two 
undivided thirds for Hadji Mohamed 
and as to one-third for Etendir, abso¬ 
lutely. There follows a covenant for 
tho maintenance, in the future in the 
same way as in the pa 9 t, of the as¬ 
signors by the assignees. This assign¬ 
ment was in English, and, as already 
stated, tho solicitors, although they 
cannot recall tho circumstances, are 
certain that it was translated to tho 


assignors. 


No proceedings were taken to ques¬ 
tion tho gift for about three years. 
Lndor the circumstances, and having 
rogard to the fact that the action, when 
launched, was launched on a basis that 
has been disproved, their Lordships 
think that tho Courts below were justi¬ 
fied in rofusing to set it aside. Tho 
relationship of tho parties, the desire, 
naturally to he inferred, of the ladies to 
make a disposition of their affairs before 
going away on a long journey to Mecca, 
and the opportunity afforded by tho 
flying visit to Singapore, where tho pro¬ 
perty was hut whore thoy were nob 
resident, all render it probablo that tho 
transaction had hoen considered and 
ropresontod the deliberately, o inoeivod 
intention of tho assignors. 

Thoir Lordships will humby advise 
His Majesty that this appeal should ho 
dismissed with costs. 

D p). Appeal dismissed. 

Solicitors for Appellants Speeohlei /, 
Mum ford k Craiq. 

Solicitors for Respondents 
Turner k Sons. 


— E. F. 
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(From Rangoon) 

31st March 1927 

Lords Phillimore and Warrington 
and Sir John Wallis 

John Analog Vertannes and others— 

Appellants. 

v. 

James Colder Robinson and another 
Respondents. 

Privy Council Appeal No. 17 ot 

** (a) Will—Construction—" Effects" may 
mean moveable and Immovable properly. 

The word “ effects” like many other words t f 
general and indefinite meanings, may besufii- 
oient in a certain context to pass immovable as 
well as moveable property. Primarily, it refers 
to personal estate and moveables. But where a 
will provided : “I give and devise and bequeath 
my three houses numbered respectively 68, 68A, 
68B, in Hatpin Road .... together with land 
thereto belonging and all the out-offices and 
buildings standing thereon, and all my house¬ 
hold furnitures, carriages, horses, chattels and 
effects, and all moneys and debts due and owing 
to me which I shall be possessed of at the time 
of my death unto my said executrix absolutely, ” 

Held : that the words “ which I shall be pos¬ 
sessed of at the time of my death ” refer solely 
'to 1 'the household furniture, carriages, horses, 
chattels and effects. M And after the specific re¬ 
ference to the llalpin Road property, it is not 
lightly to be inferred that the testator intended 
That his other lands, whether then owned by him 
or to be acquired thereafter, should pass bv 
general words, as such general words. English 
cases discussed. [P. 151, C. 2 ; P. 154, C. 1, 2] 

# ❖ (6) Prolate aiul Administration Act (1881), 
S. 4— Property not covered by will disposed of by 
executor as his own without dividing it among 
sharers—Vendee knowing the terms of will can¬ 
not acquire good title. 

Where the executor took charge of the pro¬ 
perty not mentioned in the will and instead of 
dividing it among the heirs of the deceased dis¬ 
posed it off as his own and the vendee knew of 
the will and h id taken legal advice on its con¬ 
struction. 

Held : that the vendee must bo deemed to have 
been aware of the infirmity of the executor’s 
title and he could not rely upon the conveyance; 
42 Cal. 50 U\ C.), Expl. [P. 155, C. 1, 2] 

(c) Evidence Act , S. 110 —Tenant. 

Tenant cannot challenge title of his landlord. 
42 I. A. 202, Foil . (P. 155. C. 2J 

(d) Evidence Act , S. 115 —Person misled by 
mistaken legal advice and not by representations 
bjt another—The otlier Is not estopped. 

If A is misled by erroneous advice of counsel 
on a point of construction of a will, and not by 
any act or representation of B, a beneficiary 
under the will, B is not estopped from claiming 
under the will his benefits as against \. 

[P. 150, C. 1] 


A. M. Dunne and E. U. Raikes — for 

Appellants. 

G. R. Lowndes , II. B. Vaisetj and 
R. \V. Leach — for Respondents. 

Lord Phillimore. —The narrative in 
this caso is to the following offoct: Sar- 
kies Vertannes was an Armenian Chris* 
tian practising as a solicitor in Rangoon. 
In 1886 he made his will, and the materi¬ 
al part is as follows : 

This is tbo last Will and Testament of me 
Sarkics \ ertanues of No. G8A, Halpin Road, in 
tko town of Rangoon, British Burma. I do here¬ 
by appoint Mary my wife the sole executrix of 
this my will. I do hereby revoke all wills and 
dispositions heretofore made by me, and do pub¬ 
lish and declaro this to be my last will and 
testament. I give and devise and bequeath my 
three houses numbered respectively G8, G8A, G8B, 
in Halpin Road, in the said town of Rangoon, to¬ 
gether with land thereto belonging and all the 
out-oflices and buildings standing thereon, aud 
all my household furnitures, carriages, horses, 
chattels and effects, aud all moneys and debts 
due ai d owing to me which I shall be possessed 
of at the time of my death unto my said exe¬ 
cutrix absolutely. 

Ho died in May, 1897. At that tirao 
he was possessed of other immovable pro¬ 
perty besides that mentioned in his will 

namely, certain land at Kokine in a 
suburb of Rangoon—and it is concerning 
this land that the dispute has arisen. 

His widow obtained probate of the 
will and administered the estate, sold the 
three houses in Halpin Road which are 
specified in the will, paid all the debts 
including a mortgage on the Kokine land 
and was left finally with this land free 
from incumbrances and Rs. 19,000 in 
August 1904. 

The family then moved to the Kokine 
land and have resided there ever since, 
none of them having married. The eldest 
son died in 1917 intestato. 

^ There is valuable brick earth upon the 
Kokine land, and the widow embarked on 
a brick-making business in which she was 
assisted by her eldest son as lone as he 
lived. 

The second son, who is the lirst defen¬ 
dant in the suit, came to England and 
acquired a call to the Bar, returned to 
Rangoon in 1900 and has practised as a 
barrister there over sinco. The widow is 
the second defondant. The third defen¬ 
dant is the ono daughter. Sho was of 
full ago before 1901 and carried on a 
dairy business on the same land. 

Tho fourth and fith defendants were 
hoys at the time when tho family sottlod 
at Kokine. The fourt defendant was 
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(ora short time, in tho Port Commis- reallv at tho^imo «. 

s.onor s Office and then volunteered for was an instotacy is to this property it if 
soivice in tho war, and was absent from remarkable that ho hoinry a h 

danuary 1915fl' February 1922. The should havo allowed thrieed to tak; 
fifth defendant is in a morcantilo office the shapo which it did. 

at Rangoon This completes the family. On tho loth November 1905, this 

f 111 O, d _ l | ■ * mortgage was paid off, and a fresh morfc- 

»!lvA D BA C i aPa i b f W T an .’ ^ h ? ,3 S tatod to gago given to fcho Burmah Building and 
have helped her husband in his legal Loan Association Limited for Rg. 30 000 

work, and she took full control of the The first defendant was not required to 

I M h ° rfcy * Ifc 13 pro* act as surety in this transaction. 

Ian 11 5 tl ? at . fch0 . Kok,no On the 1st February 1909, the Burmah 

land had boon devised to her by virtue of Building and Loan Association Limited 

some of the general words in tho will; assigned its mortgage to the firm of 

hut it may he that she accepted tho posi- Robinson * Mundy, in which the pres* 

f 1 i h ° r °i W M\ a i ,n I fc0sfca0 y asto ent plaintiff, Mr. Robinson, was one of 
these lands, and that her beneficial in- the partnors. The firm wore engineers 

inTn 3 7 e ;'° 1,m ' fc0 d fco ho r w 1 dow , s share, and contractors and purchasers of the 
and that she notwithstanding had as oxe- bricks The widow was one of the attest* 
eutnx full power of disposition. Which ing witnesses to this assignment, and 
viow her children took is uncertain. presented it for registration. Shortly 

I lie hrst defendant, who ought to have after this, the firm of Robinson & 
known as much law as his mother, says, Mundy woro roquestod by the widow to . 
in his deposition, that he always thought make furthor advances, and began, on 
that there was an intestacy as to this land, tho Gth January 1910, with an advance 
but that his mother convinced him that of Rs. 800; and seventy-three further 
as exocutrix she had full power of dis- receipts for similar advances all for com¬ 
position. \\ bother this he a correct stato- parativoly small sums and cortain pro* 
mont of vyhat passed hetwoon them and missory notes were produced at the trial, 
of his original view of tho situation, is Early in 1910 Robinson <fc Mundy 

somewhat uncertain. But tho point be- dissolved partnership, and tho dobt duo 
comes immaterial. f rom fcho widow was agreed to be 

. 0 younger children cortainly ao- assigned to Robinson, 
quiesced in the assertion by tho mothor By deed dated the 17th February 1916 
o hor full right of disposing of tho pro- Robinson and Mundy roconveyed the 
porty, very likely ^without mmuto on- proporty to tho widow ; hut tho plaintiff 
quiry as to tho origin of this right. But Robinson kept tho titlo-doeds to seouro 
they all doposod that thoy always ho- an oquitahlo mortgago for the debt, 
Iievod that thoy had sharos in tho land. which was reckoned up on tho.lst April 
Nothing appears as to tho viow taken by 191G, as amounting to Rs. 91,600. Tho 
the deceased son. widow also gave a promissory note for 

Though it is said that very good bricks this sum to tho plaintiff, 
were matlo, tho business was not carried On tho 21st April 1917, tho plaintiff 
on at a profit; or, porhap.s, it should ho required his monoy, and wroto to tho 
stated that it was not carriod on at such first dofondant to say that ho must toll 
a profit as to maintain tho widow and to his mothor that if the interest duo was 
maintain tho childron so far as thoy not paid off ho would call in tho whole 
wore not maintaining thomsolvos; and of tho loan. Tho first dofondant states 
fcho widow bogan a courso of borrowing that this camo as a surprise to him, and 
on mortgago—probably in tho first in- that ho had no idea of tho oxtent of his 
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stanco to purchaso plant for tho businoss, mothor’s borrowing till ho thon camo to 
On fcho 3rd Novcmbor 1904, she morfc- inquire, 
ged tho proporty fo a Chotty to soouro ilowovor this may ho, negotiations by 
Rs. 20,000. Tho deed contains no recital fcho first dofondant and his mothor with 
of the will or of hor fcifclo as oxocutrix. tho plaintiff thon began. Thoy ro.sultod in 
It was mado by hor as if alio woro ab* an agroomonfc of tho 9th May 1918, bot- 
soluto ownor. Tho first defendant, how* woon tho throe, whoreby fcho widow, dos* 
ovor, joined in it as a surety. IIo thus crihcd as tho mortgagor, agrood to trans 
becamo awaro of its contents, and if ho for forthwith absolutely to tho plaintiff 
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the land, the bricks, and tho brick mak¬ 
ing plant. The plaintiff -agreed not to 
sell the property for a year, though he 
was to be allowed to sell bricks or any 
part of the plant. He agreed to convey 
the property to the mortgagor or to any 
person she might name for tho sum of 
Rs. 1.09.GG0, which was agreed as tho 
then existing amount of debt. 

Tho plaintiff agreed to let the pre¬ 
mises to tho first defendant, who was 
described in tho agreement as tho bailee, 
for twelve months from the 1st May .at 
the rent of Rs. 150 per month. There 
wore sorno other provisions not necessary 
to relate. Of oven date with this agree¬ 
ment was a conveyance of the property 
in the ordinary form by tho widow to 
the plaintiff, tho consideration being the 
release of tho debt. 

When the year came to an end, tho 
first defendant asked to be allowed to 
continue tenant, and was allowed to. 
remain on for a time from month to 
month. Towards tho end of 1919 the 
plaintiff’s representative ontored upon 
tho land for tho purpose of making 
bricks, but tho family remained living 
there, and tho dairy business was kopt 
on. 

On tho 14th May 1920, formal notice 
to quit at tho end of tho month was sent 
to the first defendant and this was 
countered by a lawyer’s letter sent on 
behalf of tho threo younger children 
objecting to the plaintiff manufacturing 
bricks and injuring the property, and 
claiming shares in the land as heirs of 
their father, stating further that they 
had boon in occupation since his death. 

Thereupon, on the 17th September 
1920, tho plaintiff brought suit. 

By his plaint tho plaintiff avorrod that 
tho property had passed to the widow by 
the will of her husband, that probate of 
tho will had been obtained by her as 
executrix, that sho lived on the land 
with her children, had mortgaged it and 
finally conveyed it to him. He related 
tho circumstances of tho loaso to tho 
first defendant and payment of rent up 
to a certain date, and put tho othor 
defendants in tho position of persons liv¬ 
ing on tho premises during the tenancy 
by tho leavo and license of tho first 
defendant, then stated the notice to quit 
and tho contention raised by tho third, 
fourth and fifth defendants, and claimed 
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ejectment, possession, rent in arrears, 
mesne profits and costs. 

The second defendant put in no de¬ 
fence. The first defendant by hi? 
written statement set up his father'? 
intestacy as regards this property and 
his claim as ono of his sons to a share 
in it, and said that he entered into tho 
agreement of the 9th May 1918, under 
tho mistaken belief that his mother a? 
executrix had power under tho Indian 
Succession Act to mortgage and sell the 
property. He contended, therefore, that 
he had attorned tenant under a mistake 
as to tho plaintiff’s legal position, and 
that ho was entitled to resist ejectment. 

The third and fifth defendants deli¬ 
vered a joint statement setting up the 
intestacy,saying that they and the fourth 
defendant had lived upon tho land in 
their own right and denying all know¬ 
ledge of tho transactions between the 
plaintiff, the first defendant and their 
mother. The fourth defendant delivered 
a written statement substantially to the 
same effect. 

When the issues came to be settled 
the plaintiff asked for an Issue No. 11 in 
the following words : 

Are the defendants or any of them estopped 
from disputing the plaintiff's title by the pro¬ 
visions of Ss. 115 and 11G of the Evidence Act * 

This was allowed on terms that ha 
gave particulars of the estoppel which 
ho relied upon ; and these particulars, 
as will appear later, are of importance. 

When tho case came to trial, threo 
questions arose : the first turns on tho 
construction of the will ; the second 
upon the power of tho widow, if sho was 
not devisee under.the Will to sell tho 
property as oxeevitrix ; and the third as 
to tho alleged estoppel of the defendants, 
or, as it might otherwise bo put, their 
conduct disentitling them to equitable 
relief. 

Tho District Judgo came to the con¬ 
clusion that tho Will did not pass the 
Kokine land, and that tho widow did 
not convoy tho land as oxocutrix, but 
that tho conveyance was nevertheless 
valid, subject to tho right of the children 
if they wore not estopped by conduct 
or otherwise to ebargos on the land for 
tho valuo of their shares. 

Ho hold that tho first defendant was 
ostopped from disputing tho landlord’s 
titlo under S. 11G, but that nono of tho 
defendants were estopped under S. 115. 
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Ho, therefore, gave a decree for 

ejectment of all the defendants and 
delivery of possession of the land and 
premises to the plaintiff, who was to 
nave possession subject to charges for 

such distributive shares under the 

Indian Succession Act as the first, third, 
lourth and fifth defendants should be 
able to substantiate in properly insti¬ 
tuted proceedings ; and a decree for 

mesne profits against Defendant No. 1, 

with co3ts against Defondants Nos. 1 
and 2. 

Both sides appealed from this decision, 
and the Judges in the High Court 
differed in opinion from the District 
Judge. They thought that the word 

effects ’ in the will was sufficient to 
pass the Kokino land to the widow, and 
that if it wero otherwise the first, third 
and fifth defondants would bo estopped 
by conduct. Thoy agreed with the Dis¬ 
trict Judge in thinking that the first 
defendant was also estopped as tenant, 
and the fourth defendant was not ostop- 
pod by conduct. On the whole, they 
granted the plaintiff the docree which 
be sought for and dismissed the appeal 
of the first, third, fourth and fifth de¬ 
fendants with costs. 

It is from this decision that those 
four defendants have appealed to His 
Majesty in Council. 

Upon the first point—that of tho con¬ 
struction of the Will—their Lordships 
agree with tho District Judge and are 
not of the opinion of tho Judgos in tho 
High Court. 

No doubt tho word “ effects,” like 
many other words of general and indefi¬ 
nite moaning, may bo sufficient in a 
certain contoxt to pass immovable as 
well as movoablo property. Further, it 
was rightly submitted by counsol for 
tho respondent that if this would ho so 
in Groat Britain, it would ho so a fortiori 
in India, whore there is littlo distinc¬ 
tion between movoablo and immovable 
property when mattors of succession 
have to ho considered. 

But tho contoxt in this case is not 
capablo of 9Uch a construction. After 
the spocific doviso of tho throe housos 
in Halpin Road, the Will procoods 

and all my household furniture, carriages, 

horses, chattels and offocts . which I 

shall bo possessed of at tho time of my doath. 

It does not say " all other.” The 
words which I 9hall bo possossod of 
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at the time of my death ” refer solely to 
the household furniture, carriages, 
horses, chattels and effects.” And after 
the specific reference to the Halpin 
Road property, it is not lightly to be 
inferred that the testator intended that 
ms other lands, whether then owned by 
him or to be acquired thereafter, should 

pass by general words, as such general 
words. 

A number of cases were cited by the 
District Judge in which the word 

effects appears in the Will and in 
some of which tho word was held suffi¬ 
cient, in others insufficient, to pass land. 
Primarily no doubt, the word refers to 
personal estate or moveables. 

At their Lordships’ bar counsel fur¬ 
ther relied on two authorities, Hogan v. 
Jackson (1) for the special expression 
of Lord Mansfield’s opinion (at p. 304) ; 
and Attorney-General for British 
Honduras v. Bristowe (2) for the lan¬ 
guage (at p. 149). No doubt in tho first 
of these cases Lord Mansfield did say 
that the word effects ” was enough to 
pass the freehold intorest in land. But 
the words of tho doviso wero 
all tho romainder and residue of all tho effects 
both real and personal which I shall die pos- 
sossed of ; 

and tho only plausible suggestion for 
a meaning of “ real effects,” if they did 
not carry freehold land, was that they 
should ho limited to chattels real which 
in the context was most unlikoly. 

In tho case of Attorney-General for 
British Honduras v. Bristoioe (2) one 
Grant, who carried on an enterprise 
called ” Grant’s Work," cutting long 
wood on a particular piece of land under 
liconso from tho Spanish Govornmont, 
ultimately aftor a sorios of oircum 9 tancos, 
came to acquire a holding title to the 
land itsolf. Ho, by his will, aftor de¬ 
nouncing tho ovil offocts of slavery, 
manumittod all his nogro slavos, making 
thorn subjoct to cortain legacies, and in 
ordor that thoy might bo able to pay 
thoso logacios off, loft to thorn 

and to thoir hoirs aud assigns, all my offocts 
of what kind soover I may havo in tho Bay 
Honduras, money in Groat Britain or olsowhero 
my lands and offocts in Jamaica oxooptod. 

He procooded to establish regula¬ 
tions for tho govornmont of tho slavos 
as a community, and in tho opinion of 

(1) 1 Cowpor 299. 

(2) [1881] 6 A. 0. 143=50 L. J. P. C. 15=44 

L. T. 1. 
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their Lordships, evidently intended that 
the slaves should enjoy the land aDd 
undertaking as a community under the 
regulations which ho laid down by his 
Will. This case is far removed from that 
which their Lordships now have under 
consideration and cannot help the res¬ 
pondent. 

Their Lordships can accept the view 
of the High Court that effects might 
include real estate, and that the words 
“ due and owing to me ” only qualify 
the words “ moneys and debts ” and 
may be omitted for tbe purpose of con¬ 
struction. But even so, they cannot 
hold that there is any indication of tbe 
testator’s intention to devise any land 
which he had or might hereafter have 
beside the Halpin Road property. 

The first point being, therefore, dis¬ 
posed of in favour of the appellants, the 
next question turns on the power of the 
widow to convey this property as execu¬ 
trix. By S. 4 of the Probate and Ad¬ 
ministration Act, all the property of the 
deceased vested in the executrix as such, 
and if it had been necessary in the course 
of winding up the estate to part with or 
charge this property, tho executrix could 
have made a good title. But the estate 
had been wound up by tho year 1904, 
completely wound up, unless it ho said 
that the executrix had not discharged her 
duty by transferring to the children 
their various shares. Her neglect to dis¬ 
charge that duty did not confer on her a 
title nor give a good title to one who 
took f rom her with knowledge of the cir¬ 
cumstances, and inasmuch as tho plaintiff 
know of tho will and had taken logal 
jadvice upon its construction, he must ho 
deemed to have been aware of tho in¬ 
firmity of tho title of tho widow. 

The case of Biraj Nopani v. Pur a 
Sundary Dassee (3) was cited on behalf 
of the plaintiff ; hut in that case the pro¬ 
perty was charged with two annuities 
and had then boon mortgaged to pay tho 
cost of past litigation, and tho mortgage 
was boing called in, and so tho property 
had to he sold, and tho executor was tho 
proper person to mako a good title. Tho 
doubt in tho caso aroso because it hap¬ 
pened to he tho fact that the executor 
was one of the sons of tho daughter of 
tho testator, and that both his two bro- 

(9) [19H3 42 Cal. 60=24 I.C. 290=41 I.A. 189 

(P.C.). 
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thers were also parties to the conveyance 
as grantors to the exclusion of their 
sisters, while in law- tho sons of tho test¬ 
ator’s daughter were not tho heirs, and 
had no interest to convey, because the 
daughters took their mother’s stridhan. 
The contention raised against the vali¬ 
dity of tho conveyance was that it was 
made by people who had no title, hut 
their Lordships thought that whatever 
might he the impression under which the 
vendors conveyed, the one of them who 
was oxecutor could mako a good title to a 
purchaser for value. Tho head-note of 
tho report is unfortunately misleading. 
It describes the executor and his brothers 
as having beneficial interests in the pro¬ 
perty, whoreas in fact they had no such 
interest. 

In their Lordships’ view the plaintiff 
cannot here rely upon tho conveyance by 
the executrix being more than a convey¬ 
ance of her own share or as passing the 
beneficial interests of the children. 

The question of estoppel remains. 

As regards the first defendant, his case 
seems concluded by S. 1IG of the Evidence 

Act, which is as follows : 

No tenant of immovable property, or person 
claiming through such tenant, shall, during the 
continuance of the tenancy, be permitted to deny 
that the landlord of such tenant had, at the 
beginning of the tenancy, a title to such immo¬ 
vable property ; and no person who came upon 
any immovable property by the license of the 
person in possession thereof shall be permitted to 
deny that such person had a title to such posses¬ 
sion at the time when such license was given. 

Upon this point both Courts bolow 
have come to the conclusion which com¬ 
mends itsolf to their Lordships. 

Tho caso of Bilas Kuntvar v. Desraj 
Ran j it Singh (4) is an authority, if any 
were necessary, in support of the view 
that has been • taken. 

Their Lordships are therefore relieved 
from the necessity of considering whe¬ 
ther this defendant might also he held 
estopped under tho general provisions of 
S. 115, or whether, as counsel for the 
plaintiff preferred to put it, ho was de¬ 
prived by his conduct of a claim to equit¬ 
able relief. 

Tho case of tho third, fourth and fifth 
defendants is different. It was, indeed, 
suggested that thoy also camo ' under 
S. 11G, because they woro in occupation 
under the leave and license either of the 

(4) fl915] 37 All. 557=30 I.C. 299=42 I. A. 

202 (P.C.). 
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plaintiff or of hi3 tenant, the first defen¬ 
dant. But their Lordship? -do not take 
this view of the facts. 

As regards estoppal properly speaking, 
when the particulars givon by tho plain¬ 
tiff come to be considered, any such case 
disappears. There was no representation 
by these defendants to tho plaintiff that 
the property was wholly their mother’s, 
sr that she had the titlo to dispose -of it 
as executrix. If the plaintiff supposed 
that tho property was the mother's it was 
,not by reason of any representations made 
by these defendants. It was a common 
error. lie had as long ago as May 1909, 
taken the opinion of ccuosel upon tho 
construction of tho will and had unfor¬ 
tunately received erroneous advice. More¬ 
over, tho datos givon in tho particulars 
or tho supposed representations are too 
ate. The plaintiff made no change in 
nis position at or after those datos. lie 
had committed hiinsolf to tho advances 
to tho widow long boforo. Tho case of 
Kuverji v. Dabaji (5), which was cited in 
the course of the argument, is a useful 
authority. 

Counsel for tho plaintiff appreciated 
this position, and submitted that it was 
not so much a case of estoppel as a case of 
parties seoking equitable relief who must 
do equity. In their Eiordships' view how- 
over those defendants are not sooking 
equitable relief, but standing on their 
beneficial title. No doubt, to perfect their 
titlo, they, in strictness, might requiro 
conveyances of thoir sharos from tho exo- 
cutrix (S. 113 of tho Probate and Ad¬ 
ministration Act not applying). But it 
is well known that except, porhaps, in 
tho old Presidency towns, such nicotios 
of conveyancing as transfers by oxocutors 
of sharos of lands are not in familiar use, 
and thoso appollants can at any rato as 
defendants rely on their beneficial titlo. 

In thoir Lordships’ view, thoso throe 
defondants are ontitlod to succood, but 
the first defendant is not so ontitlod. 

Thoir Lordships will humbly recom- 
mond His Majesty that tho judgments of 
the District Judge and of tho High Court 
should be discharged, and that in liou 
thereof tho plaintiff should havo a deoreo 
for ejectment against tho first and second 
defendants, and that it bo declared that 
be (tho plaintiff) is ontitlod to ono-third 
and one-quarter of the remaining two- 
third* of tho p'-opertv in amt and that 
(5) [1395J 19 Bjm. 371. 


the third, fourth and fifth defendants are 
oach entitled to one-quarter of the two- 
thirds, with liberty to tho plaintiff or to 
.any ono of thoso last throe defendants to 
apply for a partition ; that the plaintiff 
havo judgment against the first defen¬ 
dant for his costs before tho District 
Judge and in tho High Court, and against 
tho second defendant for his costs before 
the District Judge ; and that the third, 
fourth and fifth defendants have their 
costs in the Courts below and the whole 
costs of this appeal boforo thoir Lord¬ 
ships. Thoir Lordships do not consider 
that tho joinder of tho first defendant 
has increased the costs of the appeal. 

Thoir Lordships will further recom¬ 
mend that tho cause be remitted to the 
High Court at Rangoon to act in accord¬ 
ance with these directions, with liberty 
to tho parties to apply as they may be 
advised. 

D.D. Case remitted. 

Solicitors for Appellants— Bramall A* 
Bramall. 

Solicitors for Respondents. — Water- 
house A Co. 
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(From Rangoon) 

29th March 1927 

Viscount Sumner and Lords Atkin¬ 
son and Carson 

Soniram Jeetmull —Appollants. 

v. 

R. D. Tata and Company, Ltd. —Res* 
pondents. 

Privy Council Appeal No. 123 of 1926. 

Contract Act, S. 40— Contract silent as to place 
of payment of liability—Payment should be 
ma<le where creditor is—Intention of parties to 
the contract must be seen. 

Defendants woro suod In Rsngoon by Tata 
Company, Ltd., who had ft businoss branch 
thoro, lor payment ol sums of monoy, duo upon 
tho failuro of constituents to satisfy dobts duo to 
tho latter, whioh sums tho defendants had 
undertakon to make good to thorn, but tho do- 
fondant^ who carrhd on buslnoss in Calcutta, 
contondod that thoy could not bo suod for this 
monoy in Rangoon. Tho transactions botweon 
thoso parties were ft continuation of dealings 
which had existed for ft numbor of years and 
had boon carriod on undor a memorandum, 
signod in Calcutta. By 01. 3 of that contraot 
tho dofond mts woro to mako good any undis¬ 
puted claims that Tata Co., might loss owing 


t927 SOKIBAM JEETMOLL v. Tata * Co. (Viscount Sumnor) Privy Council 157 


to the failure or suspension of payment of con. t ( 
tucots. The contract did not say au> thing as ( 

to where tho defendants woro to pay, { 

Held : that S. 49 does not got rid of inferences ( 

that should justly be drawn from the terms ot 
th> contract itself or from tho necessities of the 
case involving, in the obligation to pay tho cro* < 
ditor, the further obligation of tho cre¬ 

ditor so as to pay him. Tho rule in S. 4 is o 
which it was intended should apply both to tho 
delivery of goods and to tho payment of money 
to which different considerations appl> from 
those applying in a oaso like the present w .re 
the question is one of jurisdiction. 

Held : further that an intention was shown 
in the contract that payment should bo made in 
Rangoon. Accordingly part of the contract was 
pcrformable in Rangoon bo as to satisfy • 
and there was jurisdiction to 0Qt ®rtain th- 
suit. tP lo8, C 2J 

A. M. Dunne and E. B. Raikcs—t or 

Appellants. . 

Q. R. Lowndes and K. Preedy lor 

Respondents. 

Viscount Sumner. — This is an ap¬ 
peal by special leave from the High 
<3ourt of Rangoon, which affirmed a de¬ 
cision of the Court bolow, overruling an 
objection to the jurisdiction takon by tho 
appollants. It was imposed upon the 
parties, as a term of tho spocial leave, 
that tho pleadings between the parties, 
the judgments and the order of the Court 
in India should ho the solo material for 
this argument. Tho appollants woro 
sued in Rangoon by R. D. Tata & 
•Company, Limited, who have a business 
branch there, for payment of suras of 
money, due upon the failure of constitu¬ 
ents to satisfy debts duo to Messrs. Tata, 
Sons Company, which sums tho defen¬ 
dants had undertaken to make good 
to them. Judgment had been obtained, 
and there was no dispute about tho 
amount or validity of thoso debts or 
about their being duo from tho original 
debtors, but Messrs. Jootmull, who carry 
on business in Calcutta, contend that 
they cannot ho sued for this money in 
Rangoon. Tho transactions between 
those parties woro a continuation of deal¬ 
ings which had existed for a number of 
years before tho prosont plaintiffs be¬ 
came an incorporated company and had 
been carried on under a memorandum 
dated tho 10th Decombor 1911, and signed 
in Calcutta. It is Cl. 2 of that contract that 
expresses Messrs. Joetmull’s obligation 
to pay in tho prosont case, and it says that 
Messrs. Joetmul are to mako good any 
undisputed claims that Mossrs. Tata & 
<Company might losa owing to the failure 


or suspension of payment of consti¬ 
tuents. Accordingly, ono point only 
ariso 3 , namely, whether tho part of thi-> 
contract relating to payment was per¬ 
form able by Messrs. leetraul in Ran 
goon. If it was, there was jurisdiction 
in the Court to entertain the suit and 
tho objection of the appellants was 
rightly overruled. 

Tho point, at first sight, appears to he 
oxceodiDgly short. It is quite true the 
contract does not say where Messrs. Jeet- 
tnull are to pay, hut it does say, by an 
implication which i3 indisputable, that 
that they are to pay Messrs. Tata, 
Sons & Company, and it follows that they 
must pay whore that firm is. Ilonco 
ono would think that, upon the face of 
this contract, not indeed in express 
terms, but by tho clearest implication, 
payment is to bo made in Rangoon. In 
respect of tho wholo of this business 
it is not disputed that the business 
transactions, out of which the outstand¬ 
ing debts arose, took place in Rangoon, 
and for this purpose the branch of 
Mossrs. Tata, Sons & Company there 
wore the Messrs. Tata, Sons & Company 
concerned. It was objected, however, 
in the High Court of Rangoon, that this 
constituted an importation of a techni¬ 
cal rule of the English Common Law 
into the jurisprudence of India, namely, 
the rule that tho debtor must seek out 
the creditor. Tho simple answer to that 
would have been that, on the contrary 
it was a mere implication of the mean¬ 
ing of tho parties. The appellants, how¬ 
ever, rely upon S. 49 of the Indian Con¬ 
tract Act, which is in these terms : 

When a promise is to bo performed without 
application by the promisee and no place is fixed 
for the performance of it, it is the duty of the 
promisor to apply to the promisee to appoint a 
reasonable place for the performance of the pro¬ 
mise and to perform it at 6Uch place. 

Thon it is said that no place was fixed 
by the contract or prior to the institu¬ 
tion of this suit for the performance of 
the obligation of payment, and no ap¬ 
plication has boon made by the promisor 
to tho promisoo*to appoint a reasonable 
i place and therefore there is no placo of 
1 payment. Consequently, this section, 
b which, it is said, replaces any rulo of 
i law with rogard to tho obligation of the 
t debtor to seek out tho croditor, has not 
r boon satisfied, and so there is no part of 
'c tho contract, which is porformablo in 
j Rangoon. The submission seems a strange 
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on 0 . It is quite certain that, if the a p- 

™ nf'rT ha ^ been made - the place ap¬ 
pointed would have been Rangoon, and 

. W0 . l jJ d fcllen ha ve been well for the 

plaintiff. Also it is plain that the sec¬ 
tion makes it the duty of the promisor 

to apply for the appointment of a 
reasonable place, a duty which in this 
case the promisor has entirely dis- 

is * not easy to reconcile 
with the ordinary rules of law a cons¬ 
truction which enables the promisor to 
better his position under his contract 
>y nog looting to perform a statutory duty 
imposed upon him with regard to its per- 
ormance. The matter, however, is said 
to be covered by authority in India, and 
it therefore becomes necessary to consider 
what the authorities are. They do not 
appear to bear out the view which has 
been presented to their Lordships. In 
1JU4, in the case of Molilal Pralabchand 
v. Surajtnal Joharmal (l). Mr. Justice 
Tyabji hold that 

"i 0 " no specific contract exists as to the 
place where the payment of the debt is to be 
xnade ,t is clear, it is the duty of the debtor to 
make the payment where the creditor is. 

This follows the principle of Dhunjisha 
Nusserwanji v. A. B. Fforde (2), where 
it was held that 

In the absence of stipulation in the contract 
itself tho intention of the parties to it was to 
guide the Court in determining the place of its 
performance, 

and upon that principle the suit, which 
was ono relating to leave undor Cl. 12 
of the Letters Patent, was decided 
against the jurisdiction of the Bombay 
Court. Then, shortly after the former of 
the above cases, in the case of Putlappa 
Manjaija y. Virabhadrappa (3), tho High 
Court of Bombay had the matter boforo 
it on appoal. No authority whatever 
appoars to havo boon cited, but, thero 
boing an objection that tho Court had 
no jurisdiction to ontortain a creditor’s 
suit for rocovory of paymont from the 
debtor, Sir Lawronco Jenkins says : 

This argument rests upon tho assumption 
that tho Common Law rule applies that a 
debtor must seek out his creditor. Wo think, 
however, in India tho rule as to tho placo of per¬ 
formance, whether it Iks paymont or any other 
mode of performance, is to bo dotermined by 
b. 49 of tho Contract Act; and applying that 
section to tho facts of this caso, wo think, it is 
impossible to hold that tho payment was to bo 
made within tho limits ot tho jurisdiction of tho 

(1) [1900j 30 Bom. 1G7=G Bora. L. R i 0 3m. 

(2) [1887J 11 Bom. G49. 

(8) [1906] 7 Bom. L. R. 903. 


m”? Cou . rt * io J such application has been 
. made or place fixed as S. 49 prescribes. There- 

1 no j„''n S d"c e l °o n ° Pmi0n tha ‘ ‘ he Court hoi 

What the contract precisely was does 
. ofc a PP ear » but the suit was to recover 
any balance that might be found due on 
, ,’ Dg accounts with interest, and the 
facts of that case differ from the facts of 
such a case as the present. Finally, this 
i3oard had the matter before it in 1925 
in Bansilal Abirchand v. Ghulam Mahlub 
A/<a* (4; and there, the English rule 
having been urged in terms upon their 
Lordships on the one side, and Put - 
Juppa’ 5 case(3)on the other, Lord Blanes- 
burgh for tho Board says c 

‘ S i , n ° P romise either by tho principal 

££ tor or u lf sur , oty t0 makc payment at 
Secunderabad, and, so far as tho principal debtor 

is concerned, the bond above abstracted is tbe 
only promise on his part which is forthcoming. 
It is quite true that, on failure of any instal¬ 
ment, there is doubtless an implied promise by 
bim to repay the loan. But there is no implied 
promise to repay it at Secunderabad. Even by 
British law the duty of a debtor to find and pay 
b‘s creditor js only imposed upon him when the 
creditor is within the realm. And the plaintiff 
♦ S n 0t con * en< i e d that if there be any such duty 
at all imposed by Indian law upon a debtor it 
extends in this respect further than in England. 
Accordingly, so far as the principal debtor is 
concerned, thoro is no obligation upon him either 
express °r implied to make any paymont to the 
plaintiff at 8ecunderabad. 

Thoir Lordships do not think that in 
this stato of tho authorities it is possible 
to accede to tho present contention that 
S. 49 of the Indian Contract Act gets rid 
of inferences, that should justly ho drawn 
from tho terms of the contract itself or 
from the necessities of tho case, involv¬ 
ing in the obligation to pay tho creditor 
tho further obligation of finding the 
creditor so as to pay him. Tho rule id 
S. 49 is ono which it was intended should 
apply both to the dolivory of goods and 
to tho paymont of money, to which ob¬ 
viously different considerations apply 
from those applying in a caso liko the 
present, whore tho quostion is ono of 
jurisdiction, and thoir Lordships are 
satishod that an intontion is shown in 
tho contract that paymont should ho 
made in Rangoon. Accordingly, part of 
tho contract was porformablo in Rangoon 
so as to satisfy 9. 49 of tho Indian Con¬ 
tract Act, and thoro was jurisdiction to 
ontortain tho suit. 

(4) A. I. R. 1925 P. C. 290=53 Cal. 88=58 

1. A. 58 (P. OJ. 
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Their Lord9hip3 will humbly advise 
His Majesty accordingly that this appeal 
should be dismissed with costs. 

G.b. Appeal dismissed. 

Solicitors for Appellants —Bramall and 
Bramall. 

Solicitors for Respondents— Stoneham 
A Sons. 
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3rd May 1927 

Viscount Dunedin, Lords Phillimore 
and Warrington and Sir John 
Wallis and Sir Lancelot 
Sanderson. 

Sri Protap Chandra Deo Dhabal Deb 

Appellant. 

v. 

Raja Jagadish Chandra Deo Dhabal 
Deb —Respondent. 

Privy Council Appeal No. 59 of 1925: 
Caloutta Appeals No?. 20 of 1924 and 
13-15 of 1925. 

{a) Hindu Law—Impartible estate is alienable 
In the absence of a custom to the contrary — 
Burden Cs on person alleging such custom — 
Absence of alienation in respect of an estate is 
no proof of such custom. 

The goaeral ruloisthit au impartible Raj is 
alienable by will as well as inter -vivos as the 
title ta prevent alienation rests upon the present 
co-ownership of the person who wjshes to retain 
it, but in the ca3o of an impartible Raj, such 
present co-ownership does not exist, inasmuch 
as it is so connected with the right to partition 
that, where that right does not exist, present co- 
ownership falls with it. But this genoral rule 
might bo displaced by proof of a family or local 
custom restricting alienation, the onus of proving 
euoh custom beiug cast upon the person who 
alleges it, [P 160 C 1, 2] 

That there had been no instance of a will 
purporting to disposo of a particular impartible 
ostato is no proof of a custom of inalienability 
in respect of that ostato. [P 1G0 C 2] 

(6) Hindu Law—Impartible estate — Aliena¬ 
bility—Estate held as ordinary zemindart for 
upwards of a century—Ancient nature of zamln- 
darl has no bearing. 

In a caso whore for upwards of a century thoro 
has boon nothiug military or feudal in the tonuro 
and tho ostato has been an ordinary zomindari, 
no inalienability can result from tho ancient 
nature of tho tsuuro. [P 101 C 1] 

(c) Hindis Law—Impartible estate — Main¬ 
tenance to junior members. 

A member is not entitled to maintenance from 
-an impartiolo estate unloss he establishes a 


right to maintenance by custom or relationship 
or in auy othor way : 45 I. A. 148 and A. I. R. 

1921 P. C. 62, Rcl. on. [P 1GI C 2] 

A. M. Dunne, George Loundes and 
S'. Ilyam —tfor Appellant. 

L. DeGruyther and B. Dube —for Res¬ 
pondent. 

Lord Warrington —Tho subject* 
matter of the present appeal i3 a family 
estate known as the Dhalbhum Raj, 
situate in the districts of Singhbhum and 
Midnapur, in the province of Bengal. 

The family is a joint and undivided 
one, governed by the Mitakshara school 
of Hindu law. The estate is ancestral, 
and succession to it is governed by a 
family custom according to the rule of 
lineal primogeniture. The Raj is im¬ 
partible. The last holder of tho estate 
prior to the present dispute was Raja 
Satrughna, who, in 1837, succeeded to it 
on the death of Raja Ram Chandra III. 

On the 11th May 1905, Raja Satru¬ 
ghna made a will, whereby he appointed 
tho respondent executor, and bequeathed 
the e3tate to him and declared him to be 
the next Raja. Probate of the will has 
been duly granted to tho respondent. It 
is admitted that, if the will had not been 
made or is inoperative, the appellant, 
according to tho rule of lineal primo¬ 
geniture, is the next heir, and as such is 
entitled to succeed to the estate. 

Tho main question in the appeal is 
whether the estate is inalienable by 
will. 

In both Courts in India, first by the 
Subordinate Judge of tho district of 
Midnapur. and on appeal by tho Judge3 
of the High Court of Judicature of 
Bengal, this question has been answered 
in the negative, and tho title of tho res¬ 
pondent has thus been upheld. 

Both Courts in India have hold that 
the question is sottlod by decisions of 
this Board. Their Lordships agree with 
this viow, and it will ho sufficient for 
the purposes of the present judgment 
shortly to stato tho nature and efToct of 
tho previous decisions reforrod to. 

The question of tho alienability of au 
impartible Raj first camo bofore the 
Board in tho case of Sartaj Kuari v. 
Deoraj Kuari (1), on appeal from Allaha¬ 
bad. Tho question in that caso wtvs as 
to tho validity of a gift inter vivos of 
p art o f an impartible estate made bv the 

(1) [1888] 10 All. 272=15 1. A. 51=5 Sar. 189 
(P. C.). 
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owner for the time being in favour of 
his younger wife. The validity of the 
gift was disputed by his son by the first 
wife, who contended that the owner had 
no power to alienate any part of the 
Raj estate except for purposes of necessity. 
The Board, by its judgment, delivered 
by Sir Richard Couch, held that the 
gift in question was valid on the ground 
that the title to prevent alienation rests 
upon the present co-owDership of the 
person who wishes to retain it, and that 
in the case of an impartille Raj such 
present co-ownership does not exist, 
inasmuch as it is so connected with the 
right to partition that, where the right 
dees not exist, present co-ownership 
falls with it. 

This case was decided in the year 
1888. 

The next case was the first Pittapur 
case [Venkata Sunja Maliipati v. Court 
of Wards (2)], decided in the year 1899. 
The question in this case was whether 
the Raj was alienablo by will. The 
judgment of the Board decided two 
points : (1) that the Sartaj Kuari case fl) 
covered by analogy the case of alienation 
by will, and (2) that the law laid down 
thereby applied in Madras and was 
not confined to the North-West Provin¬ 
ces in which the caso arose. The 
Board, therefore, not only followed their 
previous decision, but extended it so as 
to mako it apply to alionation by will 
as well as to alionation inter vivos. 

In the opinion of their Lordships, 
they ought to accept and act upon those 
decisions, unless it could bo shown that 
they aro inconsistent withothor decisions 
of the Board, or that somo principle of 
law demanding a contrary decision was 
clearly ignored or forgotten. 

Accordingly, a strenuous attack on tho 
two judgments was made by counsol. 
whioh really rosolved itsolf into tho 
contention that they woro inconsistent 
with judgments of tho Board dealing with 
tho right of succession, in which it had 
been hold that such right is not afTectod by 
the impartible naturo of tho Raj. It was 
argued that the co-ownership, tho oxist- 
enco of which was domed in tho two 
cases in question, is essontial to tho 
right of succession, and accordingly that 
tho two lines of decision aro inconsistent 
with each other, and that it is opon to 

(2) [1890J 22 Mad, 383=20 I. A. 63=7 Bar. 

481 (P.C.). 


their Lordships to choose between fch& 
two. 

Their Lordships are unable to adopt 
this view. The la9t of the cases on the 
question cf succession is Baijnath 
Prashad Singh v. Tej Bali Singh (3). In 
delivering the judgment of the Board, 
Lord Dunedin, referring to the Sartaj 
Kuari case (1), said : 

What was decided was that in an impartible 
Kaj thoro was no restriction on tho power of 
alieoation of tho member of the family who 
was on tbo Gaddi and was in possession in res¬ 
pect that thero was no suoh right of co-owner¬ 
ship in the other members as to give them a 
title to prevent such alienation. The right of 
tho other members that was being considered 
was a presently existing right. The chance 
which each member might have of a succession 
emerging in his favour was, obviously, outside 
the sphere of inquiry. 

Tho Board refused in terms to pro¬ 
nounce an opinion that tho decision in 
the Sartaj Kuari case (1) was wrong, 
though they pointed out 'that it would 
have been possiblo to decido tho case- 
differently 

If tbo thoory had boon accepted that imparti- 
bility being a creature of custom though im- 
compatiblc with the right of partition yet left 
the general law of tho inalienability by tbo 
head of tho family for other than necessary 
causes without tho consent of the othor mem¬ 
bers as it was. 

In tho opinion of thoir Lordships the 
judgment last roferrod to is fatal to the 
contention that tho Sartaj Kuari caso (1) 
and tho Pittapur case (2) aro inconsistent 
with thoso on tho right of succession, 
and they must hold that no ground has 
beon established for a refusal on their 
part to follow tho decisions in thoso two 
casos. 

But it was 'recognised in both those 
casos that tho general rulo thus esta¬ 
blished might bo displaced by proof of a 
family local custom restricting aliena¬ 
tion, tho onus of proving such custom 
being cast upon tho person who alleges 
it, and accordingly an attompt was made 
in tho prosont caso to provo such a cus¬ 
tom. In both Courts in India tho 
attompt failod, and, in their Lordships’ 
opinion, no ground has been shown for 
rovorsing their findings in this rospoct. 

Only two items of evidonco woro 
really roliod upon in argument : (1) 
that thoro had boon no instance of a will 
purporting to disposo of tho ostato and 
(2) a statement by Satrughna himself 


(3) A. I. R. 1921 P. 0. 02=43 All. 228=491- 
A. 195 (P. C.). 
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that a previous Raja Ram Chandra III 
had no right to make a will. 

As to the first itom, the mere absence 
of any will is an oquivocal circumstance. 
It might he attributable to an assump¬ 
tion on the part of. the several Raja3 that 
the law did not admit of a boquest of 
the Raj, or to the absence of any desire 
on their part so to dispose of the Raj. 
It cannot, in their Lordships' opinion, 
be by itself sufficient evidence of the 
alleged custom. 

As to the second, whon it is examined, 
it will be found that it is a statement, 
not on oath, but made by way of pleading 
in proceedings in which Satrughna was 
disputing an allegod will of his pre¬ 
decessor and taking overy possible objec¬ 
tion to its validity, and was, therefore 
a statement made in what he then con¬ 
sidered to be his interest. Moreover, it 
is by no means clear that the statement 
wa9 intended to be based on a family 
custom at all (see the passage in the 
judgment of the High Court, p. 24, 
line 17, and following). 

The alleged custom varying the rule 
laid down in the caso3 above referred to 
his. in thoir Lordships’ opinion, not been 
proved, and tho rule itself must, therefore 
apply. 

One other point made by the appel¬ 
lant remains to bo noticed, In his case 
tho point is raised in paragraph 6 of the 
Reasons, which reads as follows : 

Because the uatura of the estate, being 
originally a Raj or principality and not being 
affected or altered by perm moot settlement, 
renders it inalienable. 

In the judgment of the High Court it 
is stated that in the Court below counsel 
for tho defondant conceded that 

bo could not pre83 tho contention that the 
estate was inalienable on account of its being 
one of military or feudal nature (Record II, 
page 40, line 37), 

but the Court nevertheless dealt with 
the point and overruled the appellant's 
contention. They pointed out that the 
grant of tho estate undor the first sottlo- 
inont of 1777 was on tho usual condi¬ 
tions on which grants to zemindars woro 
made. There was nothing feudal or 
military in it. Thoir Lordships agroo 
with tho High Court that in tho presont 
case, inasmuch as for upwards of a cen¬ 
tury thoro has boon nothing military or 
feudal in tho tenure and tho estate has 
been an ordinary zomindari, no inalion- 
1927 K/21 


ablity can result from the ancient nature 
of tho tenure. 

0.n the whole, thoir Lordships are of 
opinion that tho main appeal fails, and 
ought to be dismissed with costs, and 
will humbly advise His Majesty ac¬ 
cordingly. 

There remain the cross-appeals of the 
respondent. 

Those are three in number : 

First, tho respondent(tho plaintiff in the 
suit) raises objections to the provisions in 
the decree of the Subordinate Judge, as 
affirmed by tho High Court dealing with 
his claim for repayment by the appellant 
(tho defendant in the suit) of moneys 
received by him by way of maintenance 
while the estate was in the charge of 
the Court of Wards after the death of 
Satrughna and with tho costs of the 
suit and of the appeal to the High Court. 

Secondly, he appeals from an order 
of the High Court, dated the 28th 
July 1924 continuing, pending this ap¬ 
peal, the appointment of a Receiver 
already appointed by the Court ponding 
the appeal to itself. 

Thirdly, he appeals from a further 
order of the High Court, dated the 13th 
August 1924 directing the receiver to 
pay to the appellant the sum of Rs. 1,200 
per mensem by way of maintenance 
ponding this appeal. 

While tho estato was in the charge of 
the Court of Wards the appellant 
received the sum of Rs. 27,000 by way 
of maintenance, being three payments 
of Rs. 9,000 per annum. The respondent 
claimed repayment of this sum from the 
appellant by way of mesne profits. This 
claim was allowed by the decree, but 
on tho solo ground that the appellant 
had no moans to pay the mesne profits 
and tho costs, it was directed that the 
respondent should realise tho same from 
tho estato and tho appellant should not 
bo personally liable. 

In the opinion of their Lordships, the 
appellant was not ontitled to main¬ 
tenance out of the estate—First, on the 
ground that the maintenance of himsolf 
and his family was already provided for 
by a kborposh grant of certain villagos 
to his predecessors, which villages are 
still in his possession ; and, secondly 
because he has failed to establish a right 
to maintenance by custom or relation¬ 
ship or in any other way : See tho 
second Pittapur caso, Raja Rama Rao v. 
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Raja of Pittapur (1). This being so, 
and che respondent being thus entitled 
to receive back what had been wrong¬ 
fully paid, it is difficult to understand 
why this burden should be thrown on 
■the estate, which as the result of the 
suit had been recovered from the appel¬ 
lant. The same remark applies to the 
costs. The respondent may not be able 
to recover the money owing to the 
poverty of the appellant, but this is no 
reason why an order for payment should 
not he made. 

Their Lordships will therefore humbly 
advise His Majesty that the first cross¬ 
appeal should he allowed with costs and 
the decree of the High Court varied by 
directing the appellant to pay the 
Rs. 27,000 and the costs of the suit and 
of the appeal to the High Court. 

As to the second and third cross- 
lappeals. if the appellant is not entitled 
'to maintenance, their Lordships fail to 
see why he should have received any¬ 
thing ponding the litigation. They will 
thorefore humbly advise His Majesty 
that these appeals also should be allowed 
with costs, and that the two orders of 
the 28th July 1924, and the 13th August 
1924 should bo set aside and the appel¬ 
lant be dirocted to repay to the respon¬ 
dent tho sums paid by him thereunder. 
The sotting aside of tho order of the 28th 
July 1924 should be without prejudice 
to the liability of tho Receiver to ac¬ 
count. 

O.B. Appeal dismissed, 

Cross-appeals allowed. 

Solicitors for Appellant — Barrow, 
Royers k Nevill. 

Solicitors for Respondent — Watkins 

k Hunter. _ _ 

' (4) [1918] 41 Mad. 778=47 I. C. 351=45 I. A. 

148 (P. O.). 
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5th May 1927 

Viscodnt Haldane and Lords 
Shaw and Warrington 

Sasti Kinkar Banerjce —Appellant. 

v. 

Hursookdas Chogemull —Respondent. 

Privy Council Appeal No. 73 of 1926: 
Bengal Appeal No. 39 of 1925. 


Presidency Towns Insolvency Act (1909), S. 22 
—Insolvency proceedings pending In Blrblium 
Court—Calcutta Court In Its discretion starting 
insolvency pr zeedings against the same person — 
Calcutta Cc rt has jurisdiction to so start and 
Privy Council would not Interfere with Us 
discretion. 

On the 6th August 1924 the appellant was 
adjudicated insolvent by the Court of Birbhum, 
On the 15th September the respondent firm filed 
a petition in the High Court of Calcutta on the 
Original Side in Insolvency Jurisdiction, making 
a claim to money. On the 17th March 1925 the 
High Court in its Insolvency Jurisdiction 
treated itself as having jurisdiction and made 
an order adjudicating the appellant insolvent. 
The appellant objected that having regard to 
S. 22 it was wrong to mako tho order that was 
made'at Calcutta. It was suspected that the 
proceedings at Birbhum were not proceedings 
which wore in the interest of the oreditors and 
that it was hotter that tho jurisdiction should 
be exeroised by the Calcutta High Court and 
accordingly tho High Court Judge cxercisod his 
jurisdiction, and on appeal to the Court of ap* 
peal, the view taken by him was affirmed. 

Held : that the Court had a discretion ; it had 
jurisdiction, but might have had, at a subse¬ 
quent stage, to restrain tho exercise of that 
jurisdiction in any way which the circumstances 
required and tho circumstances, in the opinion 
of tho Court below, did not require that the 
jurisdiction shold bo restrained and thorefore 
the Privy Council would not interforo with tho 
discretion so exercised. (P 162, C 2 ; P 163, C 1, 2] 

J. M. Parikh —for Appellant. 

Kenworthy Brown —for Respondent. 

Viscount Haldane.—In this case 
tho only real question is whether the 
High Court had jurisdiction to mako tho 
order that was made at Calcutta, ad¬ 
judicating tho insolvent. Tho history 
of tho caso is that on tho 6th August 
1924, tho appellant was adjudicated in¬ 
solvent by tho Court of tho District 
Judge of Birbhum. Thon on tho 15th 
Soptombor the respondont firm filed a 
potition in tho High Court of Calcutta 
on tho Original Side in Insolvonoy Juris¬ 
diction, making a claim to money, and 
that was supported by an affidavit. Some 
controversy was at first raised by tho 
appollant on this matter, and it was 
allogod that tho High Court had no 
jurisdiction. On tho 17th March lJ2o, 
tho High Court in its Insolvency Juris¬ 
diction treated itsolf as having jurisdic¬ 
tion and mado an order adjudicating tho 
appollant insolvont. Thon thore was| 
an appeal to the High Court and tho 
High Court agreed with tho learned 
Judge, who decided for insolvency, and 
hold that ho was aoting undor his juris-| 
diction in accepting, upon tho petition 
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which was verified by allidavit, that the 
acts of insolvency against the debtor had 
been established and that the Court was 
not hampered by the proceedings in the 
other Court. Then leave to appeal was 
given and the appellant comes boro. 

What the appellant says is this. He 
does not dispute the jurisdiction which 
arises under the Insolvency (I residency 
Towns) Act, 1909, but he says that, 
having regard to S. 22 of that Act, it was 
wrong to make the order that was made 
at Calcutta. S. 22 is in these terms: 

Whore it is proved to the satisfaction of the 
Court that insolvency proceedings are pending 
in any other British Court within or without 
British India against the same debtor und that 
the property of tho debtor can be more conveni¬ 
ently distributed by such other Court, the Court 
may annul tho adjudication or may stay all 
proceedings thereon. 

Their Lordships think that makes it 
quite clear that tho High Court in 
Calcutta had power to stop those pro- 
ceodings and to say it is more convenient 
that matters should go on at Birbhum ; 
but there seems to have been some suspi" 
cion that the proceedings at Birbhum 
were not proceedings which were in the 
best interest of the creditors and that it 
was better that the jurisdiction should 
be exercised by the High Court, and 
accordingly the High Court Judge exer¬ 
cised his jurisdiction, and, on appeal to 
the Court of Appeal, tho view taken by 
Mr. Justice Buckland in so deciding tho 
case was affirmed. 

The judgment of tho Court of Appeal, 
so far as it is material to refer to it, said 
this : 

From the minutes it appears that it was not 
contended that the Court had no jurisdiction to 
make the order prayed for, and it also appears 
from the minutes that tho matter that was 
argued was that inasmuch as thorc had boon an 
adjudication in Birbhum this Court should not 
make a further , adjudication order in Calcutta. 
From the minute 3 it also appears that tho 
learned Judge held that the adjudication order 
In Birbhum did not interfero with his jurisdic¬ 
tion to make the adjudication order iu this 
Court, and ho statod that it was open to any 
party to make such an application as he might 
bo advised to make under the provisions of B. 22 
of tho Presidency Insolvency Act—which is tho 
section quoted above—for a 6tay of proceedings. 

Then tho judgment of tho Court of 
Appeal goes on to say that counsol who 
conducted the case in tho lower Court 
on behalf of tho insolvent, on being asked 
by them tho quostion, expressly stated 
that he did not desire to raise the con¬ 
tention urgod in tho allidavit with regard 


to the jurisdiction of tho Court to deal 
with tho matter, having regard to tho 
place of residence and business of the 
debtor, thus clearly showing that the 
debtor was treated as being within tho 
ambit of tho insolvency jurisdiction of 

tho Calcutta Court. 

Tho whole point, therefore, became 
this: There being this order in the first 
Court, there should not ho a further 
order in the other Court; but tho Court 
of Appeal is of opinion that in the cir¬ 
cumstances 

tho learned Judgo had authority in his dis¬ 
cretion, notwithstanding the previous adjudi¬ 
cation in Birhhum, to make an adjudication 
here, and that he exercised a discretion iu mak¬ 
ing such an order, which is not a discretion 
which should be interfered with by a Court of 
Appeal. After all. a9 the loarued Judge has 
pointed out, it was open to any party who so 
desired, notwithstanding the fact that an adjudi¬ 
cation order had been made, on proper material- 
to satisfy the Court that the proceedings in Cal¬ 
cutta should bo stayed, having regard to the in¬ 
solvency proceedings that wore going on in the 
Court at Birbhum. Tho result is that there i9 
no substance in this appeal or in the argument 
by which it is sought to support tho appeal. 

Their Lordships take tho same view as 
the Court of Appeal. They think that, 
for the reasons given by the learned 
Judges thore, and having regard to the 
language of S. 22, there is no substance 
in the point that is now made. The 
Court had a discretion, it had jurisdic¬ 
tion, but might have had, at a subsequent 
stage, to restrain the exercise of that 
jurisdiction in any way which the cir¬ 
cumstances required. The circumstances, 
in tho opinion of the Court below, did 
not require that the jurisdiction should 
be restrained, and their Lordships can 
well understand that the Court below 
was justified in its refusal. In any event, 
their Lordships do not propose to inter¬ 
fero with the discretion so exorcised. 

Tho result is that tho appeal fails, and 
must be dismissed with costs. Their 
Lordships will humbly advise His Majesty 
accordingly. 

d.d. Appeal dismissed. 

Solicitors for Appellant— Chapman,. 
Walker and Shepherd. 

Solicitors for Respondent —Oswald 

Hickson, Collier & Co. 
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5th May 1927 

Viscount Sumner, Lords Sintia 

AND BlANESBURGH, AND SlR 

John Wallis 

The firm of Saleh Mahomed Umer Dos - 
$nl —Appellants. 

v. 

Seth Nathoomal Kessamal — Respon¬ 
dent. 

Privy Council Appeal No. 7 of 1926. 

Civil P.C., Sell, 2, /Jura. 15 — Error on the 
Jace of award Mistake in construing contract 
referred to in award but not incorporated in it 
■ is not. 

Whero the arbitrator considered all the evi¬ 
dence, documents and accounts before him and 

tho arguments of the pleaders, and then undo 
tho award, 

Held : a mere error in construing a contract 
between the parties which is referred to in the 
award simply to earmark the origin of dispute in 
question botween the parties cannot bo said to be 
nn error in law on tho face of tho award. 

CP 161 C 2 ; P 165 0 1] 

G. R. Lowndes and E. B. Bailees —for 
Appellants. 

Viscount Sumner.— In this case as 
tho respondent did not appear their 
Lordships with tho very full assistance 
of counsel for the appellants have ex¬ 
amined it with, as they believe, overy 
cq .10 to s 0 o whofchor thoro is any irrogu* 
larity, or other matter than that which 
has boon fully argued, to which their 
attention ought to bo directed, hut they 
are satisfied that tho only Question which 
can reasonably bo raised is whether tho 
Court of tho Judicial Commissioner, from 
which tho appeal comes, wore or wore 
not right in their decision that the award 
made in the arbitration betweon tho 
present parties was bad on its face. 
Though it was no part of the proceeding 
now before tho Board, it is the caso that 


tho <>th March 1923, and at the time we hoard 

ap P licatio ' 1 question it had'not 
cached India, It may be asiumed for preseut 
purposes that,, had that judgment been pfale.l 
before us at the heariug our judgment would 

proceed ° procee ^ ec * 00 fclle lines °n which it did 

It is therefore perfectly plain, that tho 
one point which was in dispute in the 
Court below was, whether or not under 
the circumstances of the case there could 
ho said to be an error upon the face of 
the award, which had been brought 
before them by the regular proce 33 of 
objection on the part of one of the parties 
to the award, when filed. 

The contract is referred to in the 
award. It recites a contract mado bet-1 
ween the parties dated tho 1st December 
1919, but it does so for one purpose only, 
namely, to earmark the disputes, which 
had arisen and which, by a subsequent 
written reference, had been referred first 
to the arbitration of two named arbitra¬ 
tors, and then, in the event which hap¬ 
pened, of the umpire, who made the 
award when they differed. The umpire 
rocited that both parties were present on 
every occasion when he sat; that ho con¬ 
sidered all the evidence, documents and 
accounts before him and the arguments of 
tho pleaders, and then mado the award. 
Paragraph 1 of his award adjudgod that 
one party should pay a named sum with 
interest at a fixed rate, and from dates 
which wore fixed also and then with tho 
costs of tho arbitration. Para. 2 stated 
that on rocoipt of these amounts tho 
othor party should forthwith deliver 
certain goods, whioh wore precisely 
specified. Para. 3 provided for a right 
to roquiro payment of storage ohargos, 
if there was delay in taking delivery, 
and the amount of tho arbitration costs 


now neioro cno jaoard, ic is the caso that ** l,u u,,u | * UJUU ‘ |U «*»uiombiuu cusds 

aftor tho issuo was decided, that is now was then spocifiod as well. Thoro was 
under appeal, tho present appollants also a clause, which stated that in addi- 
appliod to havo it reviowod. and on tlmfc tion- to those costs, all co3ts, i» any, 


appliod to havo it reviowod, and on that 
occasion ono of tho members of tho Court, 
whoso judgmont is undor appeal, said, 

in refusing tho application : 

It may bo ndmitted for tho present purposo, 
that our dooision proceeded largely on tho samo 
grounds as thoso that commended themsolvo'i to 
tho High Court of Bombay in Jlvraj Baloo Spin¬ 
ning and Weaving Co, Ltd, v, Champsey Bliara 
and Co, (1), Those grounds did_not commend 

(1) [1919] 44 Bom, 780—53 I, C. 799=21”UonT. 

L. R. 1037. 


incurred in filing tho award in Court 
should ho paid. That oluuso is a sevor- 
able umttor and was treated by tho first 
Judgo as a mero indication of opinion for 
his guidanco and not as part of tho 
award, and when afterwards tho award 
came to ho questioned heforo tho full 
Court, no oxcoption was taken to his 
decision on this ground, which therefore 
stands. Tho oxooption taken to his doci- 
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«ion simply hail reference to specific 
objections and left the award in other 
reapeots standing. It was that the 
umpire had boon guilty of that particular 
form of judicial misconduct, which con¬ 
sists in making a mistake in law, and 
letting it be visible on the face of his 
award. The argument was that the 
contract was incorporated into the award 
by the reference mentioned* above, and 
that, adopting the parties’ admission that 
the bales tendered were of substantially 
less weight than the hales, whose deli¬ 
verable weight was specified in tho con¬ 
tract, the award must be taken to have 
disclosed on its face an error in law in 
construing the terms of tho contract, 
which related to the description of the 
goods sold and to the law applicable to 
the sale and delivery of goods by descrip¬ 
tion. Their Lordship?, independently of 
the case of Jivraj Balloo Spinning and 
Weaving Co. Ltd. v. Champsey Bhara 
and Co. (2), could not have entertained 
that view, because it appears to them 
quite plain chat this award, the terms of 
which are very precisely stated, makes 
its allusion to the contract very guar¬ 
dedly and for the purpose only of 
earmarking the origin of tho dispute in 
question. It is perfectly consistent with 
the umpire’s having come to conclusions 
of law or of fact of his own, by which 
■the parties who submitted their disputes 
to him would be bound. On looking at 
the previous decision of the Board, how¬ 
ever, it may lie observed that that was 
a stronger case than tho present one, 
because in that case there had been a 
rejection of the goods altogether, a fact 
which was referred to in tho award. By 
"this and other exceptional references to 
“tho contracts, the award incorporated 
their written terms, and the rules and 
regulations, subject to which thoy wore 
made; and the lotters between the par¬ 
ties, stating the grounds on which the 
goods wore rejected, were also mentioned 
and includod. It then proceeded to state 
how the arbitrators got at their conclu¬ 
sion. On thoso facts the dociaion of tho 
Board was that there was nothing that 
could bo called error upon tho faoo of 
tho award, and therefore, tho appeal 
succeeded. A fortiori this appoal must 
succeed also, 

(2) A. I. R. 1023 P. C. 00=47 Bom. 578=60 
I. A. 324=(1923) A. C. ISO (P.O.). 


Thoir Lordships think it unnecessary 
to canvass tho case any further. Thoi 
will humbly advise His Majesty that the 
appeal bo allowed with costs, and the 
decision of the first Judgo ho restored. 

Q.B. Appeal allowed. 

Solicitors for Appellants— Watkins & 
Hunter,' 
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(From Oudk : A. I. R. 1924 Oudh 442 : see 
also A. I. R. 1927 Oudh 224) 

17th May 1927 

Lords Phillimore, Sinha, Blares- 

BURGH, AND SlR JOHN WaLLIS AND SlR 

Lancelot Sanderson 
Indar Prasad and another —Appellants. 

v. 

Jagmohan Das and another —Bespts. 

Privy Council Appeal No. 84 of 192 j 
O udh Appoal No. 10 of 1924. 

aji (a) Oaths Act, S. 8 —Neither Invocation 
nor oath or affirmation is necessary — Oath 
under S. 8 Is different from one under S. 5 — 
For an oath under S. 8, no preliminary oath 
under S. 6 is necessary—Oath under S. ft is not 
dependent on any discretion of Court. 

Upon a sound construction of tha Ss. 8, 9 
and 10, neither an invocation nor an oath or 
affirmation iu the technical souse of these words 
is in any way an essential part of the so-called 
oath or solemn affirmation referred to iu 3. 8 
of the Act. [P 170, 0 2] 

The “ oath or solemu affirmation ” referred to 
in S. 8 and following sections is something quite 
distinct from the oaths and affirmations reforred 
to in S. 5. These are to be in such form as tho 
High Court shall prescribe (B. 7). With regard 
to the oath or solemu affirmation referred tom 
S. 8, however, all that is said is that it may bo 
" in any form common amongst or held binding 
by persons of the race or -persuasion to which 
(the doponeut) belongs and not repuguant to 
“ justice or decency. ” That is to say, it may 
bo as infinite, alike in form and content,as raoial 
custom or the dictates of any religious persua¬ 
sion may, within the prescribed- limits sanQ^iju 
or require. But from its very nature and es¬ 
sence it can never be iu auy part of it depen¬ 
dent upon the direction or dictation of the High 
Court or of any other extra racial or secular 
administrative authority. It would or might at 
once lose its essential distinctive sanction if 
auy such outsido interference were permitted to 
have effect. There is no suggestion either in 
Ss. 8, 9 or 10 that when the separate “ oath or 
solemn affirmation ” is permitted the ordinary 
oath or affirmation, as prescribed, or any part 
of it, is to be administered as well. The ' oath 
or solemn affirmation when permitted is a 
comploto substitute for tho other. [P 170, 0 2J 

* * (6) Oaths Act, S. 8—’“ Oath and solemn 
affirmation ”—Significance explained. 

Tho use of tho alternative expression “ oath 11 
and “ solemn affirmation ” as a description of 
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the special ritual envisaged in S. 8, is intended 
to indicate that the ritual is to be at least as 
solemn for the deponent and attended by tho 
same consequences to him as is an ordinary 
oath cr Affirmation for and to an ordinary wit¬ 
ness. The words were selected primarily to put 
it beyond the possibility of doubt that the tem¬ 
poral consequences of corrupt falsehood would 
follow as inevitably for the one class of witness 
as for the other ; they are descriptive of tho 
nature and result of the ritual ; they are in 10 
way concerned with its form : A. 7. li. 1924 
Outih 442, Affirmed. x [P 171 C 2] 

DcGruythcr and S. Hyam — for 
Appellants. 

A. M. Dunne and B. Dube — for Res - 
pondents. 

Lord Blanesburgh. —This appeal 
arisen out of a partition suit which has 
beon pending in tho Court of the Sub¬ 
ordinate Judge of Lucknow for a period 
of nearly 12 years. The plaintiffs and 
defendants are, in each case, father and 
eon, all members of a Hindu family 
governed by the Mitakshara School of 
Hindu law and at one time joint. Tho 
firs't plaintiff is tho oldor brothor of tho 
first defendant. The sons, being both of 
them infants during the groator part of 
the critical period, do not, except for one 
incident concerning the second plaintiff, 
enter into tho story. It will he con¬ 
venient, therefore, frequently throughout 
this judgment to refer to tho respec¬ 
tive fathers as if they represented tho 
entire interest on either side. When 
their Lordships refer to thorn as plaintiff 
or defendant thoy will do so in this 


the gold and silver ornaments pledged to 
the firm, together with brass and silver 
articles and other movables in posses* 
sion of tho parties. 

In the plaint it is also alleged that 
in kothris, in the family dwelling-house, 
there had been locked up by the first 
defendant joint property in the shape- 
of jewollery and cash, and also ornaments 
pledged to tdie firm. These articles the 
plaintiff could not completely specify, 
but ho claimed that with any other joint 
property later discovered they should 
he included in the suit. The existence 
or non-existence of this property so 
referred to is the dispute which has 
mainly led to the altogether inordinate 
prolongation of the proceedings. 

At first it seemed that there would be 
no serious difference on any question. 

On tho .‘list January, 1916, there were 
filed in Court two petitions for com¬ 
promise, intimating tho intention of tho 
brothers to partition the immovable 
property amicably out of Court, and 
praying that a commissioner of parti¬ 
tion should be appointed to divide the 
movables. On that day a preliminary 
decree of partition was made. Peace 
was in tho air, and so far as tho im¬ 
moveable properties wore concerned ifr 
has not boon broken. Those were shortly 
afterwards duly partitioned by mutual 
agrooment, and no further question arises 
with reference to thorn. 

But with regard to the moveable pro* 


8onf»e. 

The family owned property, both 
moveable and immoveable, of consider¬ 
able extent and value, including a hank¬ 
ing and pawnbroking business. Some 
fcimo in 1911 tho first plaintiff loft the 
family houso, not, as has boon found, on 
account of any difforenco^ with tho first 
defondant, hut bocauso of illness. Sub¬ 
sequently, howovor, differences arose 
between tho brothers, so acuto that tho 
resumption of joint rosidonco was ap¬ 
parently rogardod by both as impracti¬ 
cable. It was in these circumstances 
that this suit for tho partition of tho 
entire family proporty, including that 
relating to the business, was commenced 
on tho 23rd September, 1915. It has 
beon proceeding evor since. 

To the plaint are attached lists, 
particularizing tho properties to bo 
partitioned. Theso 'inoludod the im¬ 
movable properties, the debts due and 


porty disputes were resumed and beoame 
highly ombittored. Tho first defen¬ 
dant doniod possession of any such fur¬ 
ther proporty as had boon roforred to 
in the plaint, and contested many pay¬ 
ments alleged by tho plaintiff to have 
boen mado on tho joint account. The 
proceedings hoforo tho Commissioner 
woro interrupted by procoodings in 
Court ; thore were several intorlooutory 
orders ; souio of thoso woro carried to 
appeal. Tho first plaintiff was examined 
and cross-oxaminod in Court for nine 
days ; tho first defendant, callod by the 
plaintiff, for 33 days. On tho 6th May, 
1921, tho loarnod Subordinate Judge 
doliverod a judgmont in whioh, in a. 
senso vory unfavourable to tho first 
defendant, ho roviowod tho history of 
tho protracted litigation up to that dato. 
The first defendant, he found,. wa9 in 
possession of and had not discovered 
moveablo properties of vory consider- 
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able value, and he made an order in the 
following terms: 

I, therefore, order that the Commissioners will 
fiad out from the statements of [tho first plain- 
tifl] and his wife tho special items of properties 
and their value. Any property on which the 
Commissioners can identically lay their hands 
will be taken in possession by them. The value 
of such property will be determined from the 
.evidenco of the first plaintiff and his wife 
already on tho record and *by obtaining export 
opinion if necessary. Such of tho properties as 
are not forthcoming will .be valuol so far as 
possible from tho evidence contained in the 
•statements of [the first plaintiff and his wife]. 
The value of them to tho extent of the plain¬ 
tiffs' share shall bo dobited against the share of 
the defendants to bo arrived at as a result of 
the partition of the entire property whioh is the 
subject of tho suit. 

This was, of course, an order which 
in an evidentiary sense if their Lordships 
may be permitted such an expression, 
was highly favourable to the plaintiff, 
and the defendant appealed against it to 
"the Court of the Judicial Commissioner, 
but on the 29th August, 1921. his appeal 
was dismissed as incompetent at that 
stage. The proceedings accordingly con¬ 
tinued on the basis of the order appealed 
from. Lists and counter-lists were ex¬ 
changed between the parties ; the first 
plaintiff was further cross-examined for 
four days between the 28th February, 
1922 and the 4th March, 1922, and, as a 
result of it all, the first plaintiff and 
first defendant on the 16th March, 1922, 
appeared before tho Subordinate Judge 
and made the following statements, 
which where duly recorded by the Judge. 

The defendant, Jagmohan Das, said : 

Whatever lists Indar Prasad (plaintiff) gives 
■written with his own hand of tho village collec¬ 
tions, houso rents and other accounts, including 
Ugahi, I shall accept as true and correct. And 
I Bhall admit whatever moveables with their 
value ho says upon his belief remained with ine. 

The plaintiff, Indar Prasad, said : 

I shall give written with my own hand to 
Lala Jagmohan Das whatever the accounts are 
including village collections, houso rents, Ugahi 
account, otc., and I shall writo with my own 
hand and verify upon my belief, a list of move¬ 
ables with their value that remained with Lala 
Jagmohan Das. 

In pursuance of that agreement tho 
first plaintiff, on tho 30th March, 1922, 
filed seven lists, *of which six only re¬ 
main material. Those six wero all in 
his handwriting. With tho exception of 
tho immovable property, as to which 
tho dispute was ended, they covorod tho 
whole range of tho suit. If they wero 
■conclusive, as by tho agroomont of tho 


defendant they were to he , they would 
have seoured for tho plaintiff ‘a decroe 
for practically tho whole of his claim 
and there would have been due to him 
from the defendant a sum exceeding two 
lakhs of rupees. 

But, thon, a strange thing happened, 
For some reason unknown—the Sub¬ 
ordinate Judge describes it as 'a fit of 
responsive generosity" on the part of the 
first plaintiff, he on the 30th March, 
1922, when filing his lists, made in Court 
in the presence of the first defendant, 
the offier on which everything now 
turns. It is thus recorded by the Sub¬ 
ordinate Judge : 

Lala Indar Prasad says he will giva up out of 
his lists suoh items as Jagmohan Das denies 
before tho Deity Lachmi Narsinghi. Jagmohan 
Das accepts this. 

It would appear that, unexpected 
though the first plaintiff's offer must 
have been, the first defendant was nob 
slow to see the advantage which this 
agreement gave him, and a few days 
later he took a further step to make it 
completely effective. The first plain¬ 
tiff’s son and co-plaintiff had recently 
attained majority. and on tho 
4th April, 1922, tho first defendant 
applied that it should he placed on re¬ 
cord whether he also relied or not on 
tho special oath of tho first defendant. 
On the 7th of April tho young man ap¬ 
peared in Court. He had already in¬ 
timated that he too, rested the matter 
on the special oath of the first defendant 
as his father, the first plaintiff, had done 
and he replied to tho learned Judge, who 
explained tho whole position to him, 
that he was willing it should he so, 
even if the first defendant struck out all 
the items claimed by the plaintiff. 
"Now,” comments the Judge, "both the 
plaintiffs wero within tho eagle claws of 
the Defendant No. 1." 

On the 8th April, 1922, the Commis¬ 
sioner, appointed by tho Judgo in terms 
to be referred to later, went to tho plain¬ 
tiff’s house, and in a kothri of tho 
faiflily deities and in tho prosoQco of tho 
Dibba known as Lachmi Narsinghia 
Dibba ho recorded tho admissions and 
donials by tho defendant Jagmohan Das 
of tho items in tho lists filod by the 
plaintiff. 

On the 10th of April tho Commissioner 
submitted to tho Court his report of tho 
proceedings, together with the first 
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denying practically all the items which 
involved any liabilty on his own, the 
first defendant had transformed lists 
which disclosed an indebtedness of over 
two lakhs from him to the plaintiff into 
a bill nltimately adjusted at 
Rs. 03,672*15*3 due by the plaintiff to 
himself and hisson 

The plaintiff, now thoroughly alarmod, 
on the 11th April, protested to the 
ouboulinate Judge that the proceedings 
of the 30fch March, 1922, and anything 
done thereunder, were not warranted by 
tho Indian Oaths Act No. 10 of 1873 : 
that tho first plaintiff’s offer of that 
day was vague and indefinite in its 
wording and did not contemplate a 
total donial of some of the lists as re¬ 
corded by the Commissioner ; that tho 
denial by tho first defendant of the 
possession of any joint faimily property— 
this he had done—was opposed to the 
Court’s finding in its judgment of the 
6th May, 1921, and that the denials 
showed that tho first defendant had 
taken undue advantage of the offer of 
tho first plaintiff, and that tho Court 
should not considor tho result to bo 
binding and conclusive on tho plaintiff. 

Aftor a full hearing tho learned Sub¬ 
ordinate Judge, on tho 22nd May, 1922. 
doc la red that tho admissions and denials 
of tho first dofondant recorded in tho 
presence of tho doity Lachmi Narsinghi 
stood good, and ho directod tho Com¬ 
missioner to mako a roport of tho not 
result of all that had gono beforo. This 
roport tho Commissioner raado on tho 
6th July, 1922, and thoroon a final 
decree was passed on tho 25th 
July 1922, awarding as to tho moveables 
to tho defendant tho abovo sum of 
Rs. 93,672*15*3 with futuro interest on 
that amount from docroo until roalizatjpn. 
Tho plaintiff appoalod to tho Court of 
the Judicial Commissioner, which by its 
judgment of tho 10th March 1924, up¬ 
hold tho docroo of tho Subordinate Judge. 
Tho plaintiff s present appeal is from 
that judgmont. 

Thoir Lordships have been at pains to 
set fbrth in somo dotail the facts which 
have led to tho oxisting situation. They 


recognize that the appellants, by their 
J own act, have completely thrown away 
the favourable position which in this 
litigation they had obtained for them- 
[ selves by the order of the 6th May 1921 
1 —a position which may well have in- 
duced the first respondent’s concessions- 
i of the 16thi March 1922. Accordingly 
their Lordships have thought it right 

before proceeding further with the con¬ 
sideration of this appeal, to assure fchem- 
se ves that tho appellants had, to tho 
lull extent alleged, become bound by the 
agreement of the 30th March 1922. 

Their Lordships were, in the light of 
the earlier proceedings in the suit, par¬ 
ticularly struck by one feature of that 
agreement as interpreted by the Courts 
in India. As so interpreted it binds the 
plaintiff by the special oath of the first 
defendant, not only to matters which 
were directly within the first defendant's- 
own knowledge—for example, as to the 
je wellery, cash and ornaments retained by 
him—but even to matters immediately 
within the knowledge of the first plain¬ 
tiff and testified to by himself, and only 
at second hand, if at all, within the 
knowledge of the first defendant. To 
their Lordships’ minds this seems in the 
circumstances, a strange arrangement for 
the first plaintiff to have offered the 
first dofondant, and they have scrutini¬ 
zed very narrowly tho terms of the re¬ 
corded agreement to see whether suoh 
is its offect, or whether it could not 
fairly bo interpreted as direotod, for 
example, to tho plaintiff’s list numbered 
1, which comprised tho property of tho 
first-class, and as oxcluding, for example, 
list numborod 3, which recordod tho first 
plaintiff’s own transactions. But, on 
full consideration, thoil Lordships are, 
in this matter, constrained to adhoro to 
the view of the agreement takon by the- 
Courts below. It was common ground 
betwoon tho parties thoro that tho ro- 
cordod statements of tho 16th Maroh 
and the 30 th Maroh 1922, were 
to bo road togothor. So road those 
statements rolats to all, and not 
to somo only of tho plaintiff’s final lists 
which as has beon said oovored tho 
whole range of the suit. Thoro is no 
room for any discrimination in oithor 
statement, oach of which tho Board must 
assume to bo correctly rocorded. Their 
Lordships accordingly must conclude- 
that if tho agreement of tho 30th Maroh* 
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1922, is effective for any purpose at all 
it is effective to tho fullest extent of the 
six lists, so that tho result in figures 
arrived at on that footing must inevi¬ 
tably follow. 

But it is, however, contended by the 
appellants that, however the agreement 
be construed, they, for two separate and 
distiuot reasons, are no longer bound by 
it. The first reason is that it has not 
been observed by the first defendant. Tho 
second is that the statomonts made by 
tho first defendant and recorded as abovo 
set forth are not. as a result of defects 
in procedure, made binding upon tho 
appellants by the Indian Oaths Act, 1873. 

As to the first contention, it is said 
that in two respects tho agreement was 
not observed by tho first defendant in 
the proceedings before tho Commissioner 
of partition. First of all, it is asserted, 
the Deity was not present on that occa¬ 
sion. His Dibba was in tho kothri, but 
the Deity was not himself within it. To 
this assertion their Lordships can give no 
countenance. It was indeed only faintly 
made before them, although apparently 
strongly urged in tho Court of tho Judi¬ 
cial Commissioner. It cannot survive 
examination. Tho Deity in question was 
the family Deity of tho plaintiff ; the 
proceedings took place in the first plain¬ 
tiff’s presence in a kothri of tho Deities 
in his house ; the Dibba of the Deity was 
there by the first plaintiff’s own direc¬ 
tion ; he knew exactly that tho first 
defendant had to do, because ho himself 
had dictated the procedure ; ho made no 
objection at tho tiino to any irregularity 
or omission ; he and tho first defendant 
acted as if they both believed, as thoir 
Lordships cannot doubt thoy did, that 
tho Deity was present in the Dibba. If, 
to the knowledge of the first plaintiff, 
the Deity was not so present, the whole 
proceeding was roducod to a farce, if not 
to something worse. There is, however, 
no affidavit or sworn statement by tbo 
first plaintiff or anyono else that the 
Doity was not actually prosent. Tho 
point was not, it scorns, taken at all bo- 
foro tho Subordinate Judgo. It appears 
for tho first time on tho 3rd October 
1922, in tho plaintiff’s grounds of appeal 
to tho Court of tho Judicial Commissioner. 
Like that Court, thoir Lordships aro un¬ 
able to countenance tbo suggestion, 
which was, they think, to say tho least 
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of it, il!-advi?ed on the part of tho 
plaintiff. 

But there is, it is, alleged, another 
respeot in which the agreement was not 
observed. It was thereby contemplated, 
so it is said, that tho Doity would bo 
actually invoked by tbo first defendant 
when be attended to make in tbo pre¬ 
sence of tho God his admissions and 
denials. And no such invocation was 
made. The agreement, therefore, say 
tbo appellants, has not been performed 
in an ossential particular. Now it is tho 
faot that on the occasion in question 
there was no invocation of the Deity. 
It is not, however, true to say that tho 
agreement made between tho parties 
called for any such invocation, Their 
Lordships feel no doubt that tho actual 
proceedings before tbo Commissioner 
amounted to a literal compliance with 
tho terms of that agreement, And 
a substantial compliance also. For their 
Lordships are of opinion that tho learn¬ 
ed Subordinate Judge correctly inter¬ 
prets tho views on this subject both of 
the plaintiff and defendant when lie 
says that “ tho very presence 

Of the god or idol on tho spot when the state¬ 
ment was made, 30 to speak, within his sight 
and hearing was tantamount to his invocation 
by name in case of his absence. When the god 
or idol had been brought purposely on the scene 
to witness the statement of Defendant 1, it was 
by no rneaus necessary to call upon him to bear 
witness, for having brought to the scene he 
could not be suspected to be inatteutive or 
asleep. 

Tho first objection tbe.*efore fails in 
both respects. 

Tho second objection may bo expanded 
thus : apart from such an invocation as 
has just been referred to and which was 
never made, and in tho absence of any¬ 
thing done on tho occasion that could 
proporly bo described as the administra¬ 
tion to tho first defendant of an oath or 
'affirmation in tho ordinary sense of these 
words, his admissions and denials aro not 
within tho Indian Oaths Act 1873, bind¬ 
ing on tho plaintiffs. As an aid to tho 
consideration of this objection, which is 
much more formidable than any of tho 
others, it will ba convenient to set out, 
for facility of roforence, the sections of 
tho Indian Oaths Act, 1873, on which its 
determination must mainly turn. 

Tho sections aro tho following : 

5. Oaths or affirmations shall [be made by tho 
following persons ; 
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(a) All witnesses, that is to say, all persons 
who may lawfully be examined, or give, or be 
required to give, evidouce by or before any 
Court or parsons having by law or consent of 
parties authority to examine such persons or to 
receive evidence ; 

(b) interpreters of questions put to, and evi" 
donee given by, witnesses ; and 

(c) jurors. 

Nothing herein contained shall render it law¬ 
ful to administer, in a criminal proceeding, an 
oath or affirmation to the accused person, or 
necessary to administer to the official interpre¬ 
ter of any Court, after ho has entered on the 
execution of the duties of his office, an oath or 
affirmition that he will faithfully discharge 
those duties. 

G Where the witness, interpreter or juror is 
a Hindu or Muhammadan or has an objection 
to making an oath, 

he shall, instead of making an oath, make an 
affirmation. 

Iu every other case the witness, interpreter or 
juror shall make an oath. 

IV. FORMS OF OATHS AND 
AFFIRMATIONS. 

7. All oaths and affirmations made under 
section five shall be administered according to 
such forms as the High Court may from time to 
time prescribe. 

And until any such forms are prescribed by 
the High Court, such oaths and affirmations 
according to tho forms now in use. 

8. If any party to, or witness in, any judicial 
proceeding oilers to givo evidence on oath or 
solemn affirmation iu any form common 
amougst, or held binding by persons of tho raco 
or persuasion to which he belongs, and not 
purporting to affect any third person, the Court 
may. if it thinks fit, notwithstanding anything 
horeinbeforo contained, tender such oath or 
affirmation to him. 

9. If Any party to any judicial proceeding 
offers to bo bound by any such oath or solemn 
affirmation as is mentioned in section eight, if 
oath or such affirmation is made by the other 
to, or by« any witness in, such proceeding, tho 
Court miy, tho if it thinks fit, ask such party or 
witness, or cause him to bo asked, whether or 
not ho will mako the oath or affirmation : 

Provided that no party or witness shall bo 
compelled to attend personally in Court solely 
for the purpose of answering such question. 

10. If such party or witness agreos to mako 
such oath or affirmation, tho Court may proceed 
to administer it, or if it is of such a nature that 
it m*y bo moro conveniently mado out of Court, 
tho Court may Issue a commission to any per¬ 
son to administer it, and authorize him to take 
the evidenco of tho person to bo sworn or affirm¬ 
ed and return it to the Court. 

11. Tho cvidonco so givou shall, ns against 
tho person who offered to bo bound as aforesaid, 
be conclusive proof of tho matter stated. 

Tho judgment of the learnod Subordi* 
nate Judge makes a caroful record of tho 
Indian authorities on this subject. Tho 
result of them, their Lordships are in* 
dined to think, is that the point now 
raised has not so far besn tho ?subjoot of 
express docision. Safo, howover, it is to 


say, that in the decisions which have 
been brought to their Lordships’ notice 
where a so-called “ special oath ” has 
been upheld there is no clear indication 
one way or the other, whether’the person 
who took that oath recited any formula 
by way of invocation, or did anything 
else which in the ordinary sense of the 
.words amounted to the making of an 
oath or affirmation. The question, ac¬ 
cordingly, now that it has been raised 
must be determined on principle, and to 
this task their Lordships proceed. 

It is not denied that the statements 
made by the first defendant here in the 
presence of the Deity were specially bind- 
ind on his conscience by reason of the 
fact that they were so made. It is also 
recognized that the Subordidate Judge 
before he appointed a Commissioner was 
himself satisfied that the particular 
ritual to be followed fulfilled the condi¬ 
tions of S. 8 of tho Act. Equally clear 
is it that the learned Judge intended to 
act in pursuance of S. 10, when on the 
yOfch March 1022, he mado this order of 
appointment : 

With the cousent of partio9 I appoint Bahu 
Mahesh Prasad pleader for going with the plain¬ 
tiff's list before Lachmi Narsingbi in plaintiff's 
house and take defendant's admissions and 
denials of tho list items baforo the deity. 

Tho question, theroforo, is whether the 
evidence of tho first defondant, given in 
tho prosenco of tho Commissioner before 
tho Deity, was, in those ciroumstances, 
evidenco on oath or solemn affirmation 
administered by the Commissioner with¬ 
in tho meaning of Ss. 8, 9 and 10 of tho 
Act, and their Lordships, in agreement 
both with the learnod Subordinate Judge 
and the Judicial Commissioners, are of 
opinion that this question must bo ans¬ 
wered in tho affirmative. In their judg¬ 
ment, upon a sound construction of tho 
soctions, neither an invocation cor an 
oath or affirmation in tho technical sense 
of thoso words is in any way an essential 
part of tho so-called oath or solemn 
affirmation referrod to in S. 8 of tho 

Act. . , 

Their Lordships are led to this conclu¬ 
sion by reference to tho soctions alone. 
Thoy are confirmed in it, howover, by 
recalling tho stago of dovolopmont which 
the law of India had reached on the sub¬ 
ject of oaths by tho date when tho Act 

camo into force. t , 

. Upon tho point of construction the 

cardinal consideration to note is that the 
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“ oath or solemn affirmation ” referred to 
in S. 8 and following sections is some¬ 
thing quite distinct from the oaths and 
affirmations referred to in S. 5. Those 
are to be in such form as the High Court 
shall prescribe (S. 7). With regard to 
the oath or solemn affirmation reforred 
to in S. 8, however, all that is said that 
it may be “ in any form common amongst 
or held binding by persons of the race or 
persuasion to which [the deponent' be¬ 
longs and not repugnant to justice or 
decenoy.” That is to say, it may be 
as infinite alike in form and content, as 
racial custom or the dictatos of any 
religious persuasion may, within the 
prescribed limits, sanction or require. 
But from its very nature and essence it 
can never bo in any part of it dependent 
upon the direction or dictation of the 
High Court or of any other extra racial 
or secular administrative authority. It 
would or might at once lose its essential 
distinctive sanction if any such outside 
interference were permitted to have 
effect. And this brings their Lordships 
to the second matter which it is neces¬ 
sary to note in the construction of those 
sections. There is no suggestion either 
in S. 8, 9 or 10 that when the separate 
oath or solemn affirmation ” is permitted 
the ordinary oath or affirmation, as pros¬ 
cribed, or any part of it, is to be admin¬ 
istered as well. The “ oath or solemn 
affirmation ” when permitted is a com¬ 
plete substitute for the other. There is 
in the sections no warrant for the sug¬ 
gestion that any part of a procedure 
which, be it remembered, is only appro¬ 
priate where it is gone through before 
any evidence at all is given, and is de¬ 
signed to cover that ovidonco when given 
is to be transferred to a taking of evi¬ 
dence which, as in the present case, is 
solemnized only by its being given, anl 
while it is given in the actual prosonce 
and hearing of the Deity himself. 

Indeed, this caso shows that such a re¬ 
quirement, not, their Lordships think, 
made by the sections, would in many 
cases be entirely out of place. When, as 
hero, the whole meaning of the pro¬ 
cedure is that a statement made by a 
witness in the corporeal presence and 
hearing of his God will bo true by reason 
of the fact that it is so made, introduc¬ 
tory words of invocation, appropriate 
enough in other circumstance?, become 
ontirely unsuitable. For if the Deity be 
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removed before the statement is made 
the words'are nugatory; if the state¬ 
ment be made in his presence they are 
superfluous. 

It is said further, however, that this 
construction of the sections attaches no 
adequate signification to the words oath 
or solemn affirmation ” in S. 8. Their 
Lordships, on consideration, do not 
agree. It appears to them that the use 
of the alternative expression oath and 

solemn affirmation ” as a description 
of the special ritual envisaged in S. 8, is 
intended to indicate that the ritual is 
to be at least as solemn for the deponent 
and attended by the same consequences 
to him as is an ordinary oath or affirma¬ 
tion for and to an ordinary witness. 
The words, their Lordships opine, wore 
selected primarily to put it beyond the 
possibility of doubt that the temporal 
consequences of corrupt falsehood would 
follow as inevitably for tlie one class of 
witness as for the other : they are des¬ 
criptive of the nature and result of the 
ritual : they are in no way concerned 
with its form—a conclusion which is 
confirmed by the consideration that his¬ 
torically an affirmation, technically so- 
called, is merely a substitute for an oath : 
that the description includes both ‘ oath 
and “ affirmation,” although, except in 
the quality of solemnity these are quite 
distinct, the one from the other, and that 
its purpose is revealed by the addition 
to the word affirmation of the adjec¬ 
tive “ solemn,” which is not in use in 
connexion with affirmations in the 
technical sense of the word. 

But, lastly, it is said that the oath or 
solomn affirmation ” must, as appears 
from S. 10, bo something which either 
the Court or a Commissioner appointed 
by the Court can “ administer ” to the 
witness ; it must, under S. 8, be some¬ 
thing that can bo “ tendered ” to him. 
Upon this it is to bo remembered that 
administer ” is, in the law, a word of 
wide and not of restricted import. It 
would bo for instanco beyond question 
that an oath is ” administered,” not only 
whoro the English form is adopted, but 
where, in the prosenco of tho Court, it 
is “ taken ” by tho witness in tho Scot¬ 
tish form. Their Lordships do not doubt 
that tho terms of the section were here 
in this rospoct fully complied with when 
the admissions and donials of tho first 
defendant were made, not only before 
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the Deity, hut in the presence of the 
Commissioner. The word “ tendered”, 
in S. 8 , docs not appear to their Lord¬ 
ships to create any difficulty. 

On construction alone, therefore, theip 
Lordships reach the same conclusion as 
the Courts below. That conclusion is, 
however, in their judgment, confirmed 
by a reference to the course of deve¬ 
lopment of tho Indian law on this sub¬ 
ject. That law was derived, from the 
English law, with some modifications 
suggested by Indian conditions. Just as 
in England, so also in India, it was at 
one time the rule that there could be no 
evidence without an oath in tho strict 
sense of tho word, and only grad-ually 
-were exceptions grafted by statute upon 
that rule. Prior to 1840 tho privilege 
of making an affirmation instead of tak¬ 
ing an oath was enjoyed only by Quakers, 
Aloravians and Separatists. By that 
time it had been found that the taking 
of an oath was highly objectionable to 
Hindus and Mahorncdans, and Act 5 of 
1810 was passed for the purpose of pro¬ 
hibiting the administration of oaths to 
persons belonging to those communities, 
a form of' affirmation being substituted 
for an oath. With some extension in 
1869 the law so romained until tho Act 6 
of 1872 was passed. By that Act it was 
provided that every witnoss who objec¬ 
ted to take an oath might instead make 
a simplo affirmation, and in S. 4 will bo 
found tho statutory provision which, 
prior to 1873, enabled volunteers to make 
oaths in special cases. Sections 8 to 13 
of the pro;ont Act of 1873 correspond to 
and havo takon tho place of that section, 
and their Lordship; can have no doubt 
that long beforo that time tho Indian 
view, omboliod afresh in tho Act, had 
come to bo that which may, briefly, bo 
takon from tho words of tho Lord Chan¬ 
cellor in Omj/chund v. Barker (1), and 

quoted by tho Judicial Commissioners : 

The next thing U tho oitli. It i; laid down 
by all writers th it the outward act is not osaon- 
tial to tho oath. It has bsen tho wisdom of all 
nations to administer such oaths as are agree¬ 
able to tho notion of the person taking. 

For all thosj reasons thoir Lordships 
dealing on this branch of tho appeal 
with tho ono aspect of tho matter 
brought before them by the appellant 
for consideration aro constrained to agroo 
with both Courts in India that the state¬ 
ments made hv tho first dofondant in the 

(1) 1 Atk. 21 (22)=2 Eq. Abr. 39?j 


presence cf the family Deity and before 
the Commissioners were conclusive upon 
the plaintiff. 

An objection was taken by the appel¬ 
lants to certain items in the accounts 
which their Lordships at the hearing 
intimate! that they could not entertain 
for reasons which they then gave. They 
do not repeat these reasons. In their 
Lordships’ judgment the order of the 
Judicial Commissioner objected to was 
in all respects right, and they think that 
this appeal should bo dismissed with 
costs. 

And their Lordships will humbly advise 
His Majesty accordingly. 

D.D. Appeal dismissed. 

Solicitors for Appellants — Barrow, 
Boyers and Ncoill. 

Solicitors for Respondents— T. C. Wil¬ 
son k Co. 
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(From Calcutta) 

3rd March 1927 

Viscount Dunedin, Lord Darling and 
Sir John Wallis. 

Secretary of State for India —Appel¬ 
lant. 

v. 

Tarak Chandra Sadhukhan —Respon¬ 
dent. ' • 

Privy Council Appeals Nos. 35 and 
36 of 1926 ; Calcutta Appeals Nos. 26 
and 27 of 1925. 

Land Acquisition Act (1891), S. 3 (o)-‘* Per¬ 
manently fastened ”—A lean Ing. 

Thu epithet “ permanently " is used as an 
antithesis to " temporarily." U* 172 C 2j 

A. M. Dunne and M. K. Brown fo r 
Appellant. 

L. DeOruyther and J. M. Parikh— for 
Respondent. 

Viscount Dunedin.—This is really 
a in 03 t hopoloss caso for appeal. Thoir 
Lordships do not think it nocessary to 
add anything to what was so very well 
said by the President of tho Improve¬ 
ment Tribunal, who has examined tho 
facts with groat accuracy. 

As far as tho construction of tho Act 
is concornod (and tho construction of 
tho Act is tho only thing to ho doter 
mined), thoir Lordships will only say 
that it seems to thorn that tho epitheti 
" permanently ” is used as an antithesis! 
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to “ temporarily,” and that upon the 
tacts as put by the learned President 
there can be no doubt that these attach¬ 
ments were anything, but temporary and 
fall absolutely within the word per¬ 
manently.” Indeed, their Lordships can 
only add that they wonder that suoh a 
case was appealed on behalf of the 
Government. 

Their Lordships will, therefore, hum¬ 
bly advise Ilis Majesty that these ap¬ 
peals be dismissed with costs. 

G.B. Appeals dismissed. 

Solicitor for Appellant — Solicitor, 
India Office. 

Solicitors for Respondent— Downer and 
Johnson. 
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(From Nigeria) . 

24th May 1927. 

Viscount Haldane and Lords Shaw 
and Warrington. 

A. H. Dull & Cj.—A ppellants. 

v. 

West African Shipping Agency & 
Lighterage Co. —Respondents. 

Privy Council Appeal No. 95 of 192G. 

Master and servant—Servant lent to another 
for particular employment—Person to whom ser¬ 
vant Is lent Is responsible for loss caused by the 
servant during that employment. 

When one person lends his servant to another 
lor a particular employment, the servant, for 
anything done in that particular employment, 
must be dealt with as the servant of the man to 
whom he is lont, although he remains the gen¬ 
eral servant of the person who lent him. 

•[P. 175, C. 2] 

Plaintiff let out a lighter to the defendant. 
Part of the agreement was that the lighter 
should be manned by two lighter-boys, that is 
coloured labourers. The coloured labourers were, 
from the moment of the transfer out of control 
of the plaintiff. While the lighter was lying in 
the harbour for the night both of the labourers 
decamped ; and they had forsaken the duties 
which they were hound to perform. The con¬ 
sequence was that the barge having parted her 
moorings drifted with the current out of the 
harbour and subsequently ran asboro and broke. 

Jleld ; that the pi lintifl had entrusted for the 
Period of the hiring the control of their chattel 
to the defendants. During the "entire period of 
hiring the barge had to be watched over by the 
bailee and it was the bailee's duties to keep an 
eye upon the labourers or to furnish others so 
that the chattel might not be lost and therefore 
the defendants were liable for the loss. 

[P. 173, C. 2, P. 174, C. 2] 


Langton and Pntt —for Appellants. 

Alexander Neilson and G. St. C. Pilcher 
— for Respondents. 

Lord Shaw. —This is an appeal 
from a judgment of the Full Court 
of the Supreme Court of Nigeria 
reversing, on the 8th March 1926, and 
by a majority, the judgment of the Divi¬ 
sional Court, dated the 21st December 
1925. The Divisional Court had given 
judgment in favour of the appellants for 
£2,376 5s- 2 d. with interest and costs. 

The substance of the claim was for the 
value of a lighter which became a total 
loss in circumstances about to be men¬ 
tioned. The facts are very simple 
Both parties are ship-owners, and accord¬ 
ing to tho requirements of their trade the 
one is in tho habit of letting lighters to 
the other. In June. 1925, the appel¬ 
lants let on hiro to the respondents a 
lighter. There was no written agree¬ 
ment of hiring. Part of the agreement 
was that the lighter should he, as is 1 
usual, manned by two lighter-hoys that is 
coloured labourers. Tho lighter was 
transferred on the 2nd June, and the 
mischance sued for occurred upon the 
night of the 5th Juno. Tho coloured 
labourers were, from tho moment of the 
transfer, out of tho control of the appel¬ 
lants, and subject to the orders and under 
the control of tho defendants. 

The use to which the defendants put 
the lighter was for the purpose of loading 
groundnuts on to their steamship “Rijn- 
land.” She was lying in tho harbour of 
Lagos, and on the evening of the 5th June a 
strong ebb tide was running. Among tho 
dutios to bo performed by f the labourers 
was, of course, the obedience to all oi*ders 
regarding tho attachment of the lighter 
to the “Rijnland"; and it was a necessity 
of the case that they, or one of them, 
should he on board to do for themselves, 
or to obey orders to do what was required 
should the ropes ho unable to stand the 
strain of the current. Tho simplest of all 
things would have boon to catch a rope 
if thrown from tho “Rijnland," and the 
boatswain of tho “Rijoland” explains 
that if ono of tho boys had boon there he 
would have thrown a rope. 

Unfortunataly both of tho labourers 
had decamped ; and they had forsaken tho 
duties which they woro hound to perform 
both of taking charge of tho barge, and of 
giving obodienco to tho orders of the 
oflicers of tho “Rijnland.” The consc- 
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quence was that the barge, having parted 
her moorings, drifted with the current 
out o! the harbour of Lagos, and subse¬ 
quently ran ashore at a point about six 
miles distant therefrom and broke up be¬ 
fore 5 he cculd he salved. 

These are substantially the relveant 
facts as found in the judgment pro¬ 
nounced by the learned Judge, Mr. Jus¬ 
tice Tew. Their Lordships think it right 
to say in a word, with regard to that 
judgment, that in their opinion the 
learned Judge not only came to a right 
conclusion upon the facts, hut that his re¬ 
view of this part of tho law, and the 
decided cases thereon, meets with the 
Board ' entire approval. 

The Full Court (Maxwoll J. dissenting) 
reversed this judgment: in particular 
upon the ground that there was no evi¬ 
dence that the lightor hoys wero at any 
time necessary except when the craft was 
under weigh or in activo use. One of tho 
plaintiffs' witnesses had said : 

I do ir t think it advisable as a precaution for 
one lighter boy to remain on board all night. 

I don’t think it could do any good. 

Upon this tho learned Chief Justico 

observes : 

I can find nowhoro in tho othor cvidouco 
before the Court an expression of an opinion to 
the contrary of that hold and expressed by tho 
plaintiffs’ representative. 

Their Lordships have somo difficulty in 
understanding this opinion which seems 
to he quite out of accord, nob only with 
tho defendants’ ovidonco but with tho ad¬ 
missions made in the Court below. 

Fontoin, the defendants’ agents, sworo : 

When a lighter is alongside a ship at night my 
boys have orders to remain on board tho lightor 
nil night. 

Brunt, the Master of the “Rijnland” 

says : 

There was nobody on board that lighter. If 
there had been anybody to throw a line to, lighter 
would have been saved, 

and on the special point in issuo Van 
Duyn, the boatswain of tho “Rijnland” 
says plainly : 

In my opinion all lightor boys ought stay on 
lighter. 

It is somewhat difficult to understand 
how such ovidonco should have boon 
disregarded or rathor statod to have boon 
non-existent. Thoir Lordships do not 
refer further to tho matter except to say 
that they think tho proved facts aro 
correctly viowod by Tew, J., and not by 
the Full Court. 


African Shipping &c. Co. (Lord Shaw) 1927 

The Full Court, however, went further 
and held on the question, 

Would the owner of a lighter takiug reason¬ 
able precautions for the safety of the lighter . 

• • . keep a boy on board the lighter at night.? 

in the negative. In the opinion of 
their Lordships this was wrong. The 
appellants had entrusted for the period 
of the hiring the control of their chattel 
to the respondents. The lighter was 
manned by two coloured labourers, and 
from the very nature of the case the 
lightor and tho men both went out of 1 
the control of the plaintiffs, and it is 
unreasonable to suggest that this control 
only lasted while tho active work of 
lighterage was being carried on; and the 
suggestion that the lighter hoys passed 
into the control of the defendants during 
that active lighterage, but out of the 
control and back into tho service of 
tho plaintiffs when the ship was tied up 
for the night, soems to have nothing tc 
commend it. The sense, as well as the 
law, of tho position is that during the 
entiro period of hiring the barge had to 
bo watchod over by the bailee, and it 
was tho hailoo’s duties to keep an eye 
upon the labourers, or to furnish othors 
so that the chattel might not bo lost. 

Upon the law of the caso, it may he 
said, tho facts boing as just put, that the 
cloavago of opinion in Laugher v. Pointer 
(1) in which tho Judges wore equally 
divided, has boon long disposed of in 
Quarman v. Barnett (2). Baron Parke thus 

dealt with it : - 

Wo are therefore compelled to decide upon the 
question loft unsettled by tho caso of Laugher v. 
Pointer (I). We have considered them fully, and 
we think tho weight of authority, and legal 
principle is in favour of tho view taken by Lord 
Tontordon and Mr. Justico Littlcdalo. 

Quarman s caso (2) was strongor on the 
facts than that of Laugher. In Laugher 9 
caso (l) tho facts had boon that tho 
owner of a carriage hired a pair of horsos 
to draw it for a day, and the ownor of 
tho horses provided a drivor through 
whoso nogligont driving an injury was 
dono to a horso belonging to a third per¬ 
son. In Quarman s caso (2) tho owners 
of tho carriage wore in tho habit of hir¬ 
ing horses from tho same person, to drive 
thorn fora day, or for a drive. Tho 
ownor provldod a driver through whose 
negligence an injury was dono to a third 

(1) 6. 13. and 0. 517—4 L. J. (O. 8.) K. B. 309^ 

8 D. and R. 550. 

(2) 0 M. and W. 499—9 L.J. Ex. 303— 4 Jur* 
969. 
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party, and it was held that the owners 
of the carriage were not liable to be sued 
for such injury. It appeared that the 
hiring was quite a customary thing so 
much so that the owner of the carriage 
oven provided the driver with a livery 
which he left at his house at the end of 
each drive. 

Their Lordships think it only necesary 
to refer to Donovan v. Laing (3) for a 
clear exposition of the quostion to whom 
attaches responsibility for the act of a 
servant transferred, so to speak, for the 
convenience of working a chattel lent or 
hired to another. In a sense, that is to 
say a general sense, ho is the servant of 
theYnaster who sends him, but upon the 
practical point of responsibility, when he 
is doing the work of and under the orders 
or control of the other employer to 
whom he is sent, ho is, in the eye of the 
law, the servant of the latter and the 
latter is. in the eye of the law, his emp¬ 
loyer. 

In Donovans case (3), the defendants 
contracted to lend to a firm, who wore 
engaged in loading a ship, a crane with 
a man in charge of it; the man received 
directions from the firm or their servants 
as to the working of the crane, and the 
defendants had no control in the matter. 
It was held that though the man in 
charge of the crane remained the general 
servant of the defendants’ yet, as he had 
parted with the power of controlling him 
with regard to the matter on which ho 
was engaged,they wore not liable for his 
negligence while so employed. 

Lord Justice Bowen put the matter 
thus: 

Tho law on tho matter now before us seems to 
me to be perfectly clear. . . . We have only 

to consider in whose employment the mao was 
at the time when the acts complained of were 
done, in this sense, that by tho employer is 
meant the person who has a right at the moment 
to control the doing of the act. . . . It is 

clear here that tho defendants placed their man 
at the disposal of Jones & Co., and did not have 
any control over the work he was to do. 

The same law had practically been 
laid down in Bourke v. The White Moss 
Colliery (4). In tho opinion of their 
Lordships tho law stands exactly where 
Cockburn, C. J., there put it, namoly, as 
follows < 

(3) (1803) 1 Q. LJ. 629=4 R. 317=08 L. J. Q. B. 

25=08 L. T. 512=57 J. P. 583=41 W. R. 

455.’ 

(4) 2 C. P. D. 205=80 L. T. 49=40 L. J. O. P. 

283=25 W. R. 203. 


When one person lends his servant to another 
for a particular employment the servant, for 
anything done in that particular employment^ 
must be dealt with aB the servant of the mau t«., 
whom he is lent, although he remains the! 
general servant of tho person who lent him. 

These cases have a habit of repeating 
themselves, and there are others in the 
books to the same oflect, but their Lord- 
ships think it only necessary to refer to 
Bain v. The Central Vermont By. Co. 
(o) in which Lord Dunedin approves of 
the language of Mr. Justice Gross in the 
Court of King's Bench of Quebec, who 
had adopted the suitable phraseology of 
"patron momentane” and patron habi- 
tuel.” The responsibility in respect of 
which negligence on the part of a ser¬ 
vant in circumstances such as of that 
and of the present case attaches to the 
former and not to the latter. 

Two further points may bo mentioned 
in a word. It is argued that the men 
being away from the barge was not 
negligence. They had deserted their 
duty at a moment as it turned out, which 
was critical for the safety of the ship. 
While doing so, and at that moment, 
they were in tho service of the defend¬ 
ants. The defendants had not provided 
any other servants to supply their place, 
in what was a continuous duty. It seems 
out of the question to suggest that these 
circumstances did not constitute negli¬ 
gence for which tho respondents were 
responsible. 

Their Lordships will humbly advise 
His Majesty that this appeal ought to bo 
allowed ; the judgment of the Full Court 
set aside with costs ; and the judgment of 
the Divisional Court restored. 

The respondents will pay the costs of 
the appeal. 

G.B. Appeal allowed. 

Solicitiors for Appellants Lowrence, 
Jones k Co. 

Solicitors for Respondents —BoUercll 
k Roche. 


(5) A. I. R, 1921 P. 0. 222=(1921) 2 A. C. 412 

(P. 0.). 
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tion, nor is there anything about it which "con¬ 
fines it to starting the Magistrate on a course 
of action, which he is thereafter to pursue 
independently and alone. [P 178, C 2) 

Furthermore, there is nothing in Ss. 25-A(l) 
(a) or 25-A (I) (bj to restrict the exoroise of this 
taxing function to one occasion and one only. 
The powers which they give aro not spent by 
a single exercise. The finality referred to in 
S. 25-A (4) relates exclusively to the Commis¬ 
sioner’s fuuotiou of review and the directions of 
the District Magistrate are not capable of being 
challenged otherwise than is thereby provided. 

[P 178, C 2] 

(d) Bombay District Police Act, Ss, 25, 25-A 
audio—Errors In notification are Immaterial 
If provisions are subitan'lally followed. 


Privy Council Appeal No. GS of 1925, 

^^(a) Civil P. C., S. SO—ITico months' time 
must be allowed in ail kinds of suits; 35 Bom. 
362=10 I C. 639; 37 Bom. 243 = 17 I C. 876 
and 40 Bom. 392=34 I. C. 535, Overruled. 

Tho view that plaintiff can bring his suit 
before the two months’ time proscribed has expired 
in tho case of suits agiiust ollloials for acts pur¬ 
porting to be done in discharge of their duties, 
when part or the whole of the relief claimed is 
au injuuctioD, is not correct; 25 Cal. 239; 
A. I. B. 1924 Cal. 145; 37 Mad. 113; 41 Mad. 
792 and .4 I. It. 1921 All. 851, Appr. 35 Bom. 
362=10 1. C. 639; 37 Bom. 243 = 17 I. C. 
876 and 40 Bom. 392 = 34 I. C. 535 Over¬ 
ruled. [P 1S3, C 1] 


Section SO is to be strictly complied with and 
is applicable to all forms of action and all kinds 
of relief. (P 183, C 1] 

(5) Bombay District Police Act, S. 2G (1), Pro- 
t ./ s0 _“ j n default of recovery" do not mean 
wilful default by Municipality—If old levy Is 
superseded by new one, S. 26 (1) must be again 

complied with. . 

Tho words “ iu default of recovery” by tho 
Municipality in proviso to S 26 (1) do not menu 
“ in oase cf wilful dofault." The provision that, 
when Government decrees integrally a levy for 
the recovery of tho cost of additional police, its 
execution must bo put into and left iu the hands 
of tho Municipality, when' there is one, until 
default is made, is more than a form, and cannot 
ho waived, nor is it a matter iu which irregu¬ 
larity can ho excused. It has a constitutional 
importance, which mu9t ho recoguizod. Whore 
therefore au old lovy is superseded by a now one 
to bo recovered from different people and to bo 


recovered in a different manner, tliero is a now 
exorcise of tho powor by Government undor 
S. 25 (2) and tho mandatory provisions of 8. 26 (1) 

would apply to such new lovy. 

[P 181, C 2. P 182, C 1] 


(c) Bombay District Police Act. S. 25-A (1) (a) 
and (1) lb)—Action under S. 25A (1) (b) Is not 
judicial—District Magistrate may act with con¬ 
sultation with superior officers—Taxing is not 
restricted to one occasion only. 

The Magistrate’s action under 25-A (1) (•») is 
not a judicial proceeding, and thoro is .nothing 
in the Act which requires that his action in 
this matter should bo taken wholly on his own 
initiative or without instructions or rcooin- 
mondatioda from his superiors. Nothing pre¬ 
vents tho Commissioner’s sanction from being 
glvon from timo to timo or after oonsulta- 


Where the provisions of the Act are substan¬ 
tially complied with, any errors in the notifica¬ 
tion will not invalidate tho proceedings. 

[P 179, C 2] 

(e) Bombay District Police Act, Ss. 25 and 
25-A— Actual complicity of persons to be taxed 
is immaterial. 

The Act does uot require proof of tho active 
complicity of a section of tho inhabitants bsfore 
recovery is ordered to be made 'ro:u it. 

[P 183, C 1) 

(/) Bombay District Police Act, S. 25-A — 
Order directing enquiry whether persons to be 
charged were with Government during riots — 
Omission to enquire Is not an illegality. 

Where tho District Magistrate, iu passing an 
order under S. 25-A added that to prevent injus¬ 
tice tho Deputy Collector should hold an 
enquiry at which tho pooplo to bo charged should 
ho given au opportunity of furnishing proof that, 
before, during and after tho riots, thoy wore 
actively and publicly on tho sido of Govern¬ 
ment. 

He'd ; that tho Distriot Magistrate’s sugges¬ 
tions formed no part of tbo order made under 
S. 25- i . rooustituted a condition preoedout to 
its validity. [P 180, C 2, P 181, C l] 

(g) Government of India Act (1858), S. 65— 
Regulation of civil procedure is not subject to 

S. 65 —Civil P. C., S. 1. ... 

Tho regulation of oivil procedure has nothing 
to do with the obligations formerly vesting iu 
tho East India Company as a trading corpora¬ 
tion, for it is incidental to tho dutios of the 
ruling powor, and oannot bo said to bo subjoct 
to tho Government of India Act, 1858, S. 65, 

(P 185, C 2] 

L. DeGruyther and J. M. Pnrikh for 
Appollants. 

G. B. Lowndes and K. Brown — for 
Respondent. 

Viscount Sumner.—In this action 

forty-eight plaintiffs joinod in suing tho 

Socrotary of Stato for India and tho 
Collector and District Magistrate of Nasik 
for two kinds of roliof: (a) a declaration 
that certain official noticos and orders 
wore ultra vires and invalid, ana (bj an 
injunction pormanontly restraining a 
oxooutivo action thereunder. -Unless tbo 
right to tho first relief was made out, 
tho prayer for tho second nooossan y 
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failed. The suit was begun less than 
two months after notice of the intention 
to bring it had been given to the respon¬ 
dents. It was dismissed by the District 
Judge on all grounds, and by the High 
Court of Bombay as well, but, as to one 
of the learned Judges, not altogether on 
the same grounds. The plaintiffs now 
appeal. 

In April 1921, serious disorder occurred 
at Malegaon, in the District of Nasik, 
Bombay, connected with the Khilafat 
agitation, and in the consequent unlaw¬ 
ful assemblies and riots there was loss of 
life and much damage to property. The 
Muhammadan weavers, who formed the 
large majority of the male inhabitants 
of the place, were the chief culprits, 
though it is not likely that they acted 
without instigation from other parties. 
Some persons were punished criminally, 
but the question remained how the 
injured parties were to bo compensated 
and how order was to bo maintained in 
future. An inquiry was accordingly 
held, and amounts were fixed, by way of 
compensation to persons who had suffered 
in the riots. The Government decided 
to put in force the provisions of the 
Bombay District ‘Police Act No. 4 of 
1890, and orders were duly made for the 
employment of additional police at the 
expense of the inhabitants and for pay¬ 
ment of compensation for the injuries 
sustained. Under these orders the in¬ 
come-tax payers, a smal 1 class, aud tho 
great body of the weavers wore designated 
as tho parties to pay tho 6ums required. 
No question as to the correctness of these 
proceedings now arises. 

Under tho Act it was for the Collector 
to get in the amount of the compensa¬ 
tion and for the Municipality of Malo* 
gaon to enforce payment of the police 
rate. Both wore unable to do so. Coer¬ 
cion of tho weavers generally, who had 
few bolongings and lived in tho main 
from hand to mouth, provod to ho imprac¬ 
ticable. As to tho ratepayers, the 
Municipality lacked moans of enforcing 
a gonoral paymont, and were openly sot 
at dofianco. By tho spring of tho follow¬ 
ing year tho position had bocomo exceed¬ 
ingly unsatisfactory. Some small sums 
had boon collected from tho incomo-tax 
payors, hut, in spito of much patience on 
the part of tho executive and a lapse of 
time sufficient to have allayed tho origi¬ 
nal turbulence, tho measures taken undor 
1927 K/23 
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* 

the Police Act had practically come to 
nothing. 

Accordingly, in March 1922, the Dis¬ 
trict Magistrate of Nasik, who was 
Collector as well, proposed to the Com¬ 
missioner for the Central Division that, 
instead of seeking to recover the amounts 
duo for compensation from the weavers 
directly, a tax should be imposed person¬ 
ally on the merchants at Malegaon, who 
sold to the weavers the yarn for the 
saris, which they made, and bought from 
them their finished product. The amount 
of tho tax in each merchant’s case was 
to be measured by the amount of his 
dealings with the weavers during a period 
indicated. These merchants constituted 
a small class, likely to he easy to deal 
with, and many of them wore weavers 
themselves. In tho ordinary course, 
whatever they paid they would pass on 
to their customers by charging more for 
their yarn and giving less for tho saris. 
It was unlikely that tho weavers as a 
body could resist this re-adjustment, 
having no capital of their own and no 
moans of quitting Malegaon to carry on 
their industry elsewhere. Tho Magis¬ 
trate was careful to point out that, if his 
suggestion was adopted, a modification 
would ho required in the order of the 
lGth August 1921, under which paymont 
of tho compensation had been imposed 
in terms on tho Muhammadan weavers. 
The Commissioner passed tho proposal 
to the Home Department, expressing his 
approval, and forwarding a copy of this 
approval to tho Collector of Nasik. 

In April 1922, the Government also 
approved the proposal and directed that 
the District Magistrate should be so 
informed, and, having thus dealt with 
tho question of compensation, took up 
that of tho expense of tho extra police 
force. Horo, too, it was decided to adopt 
tho samo plan, namely, to recover the 
sums outstanding from the shopkeepers, 
both Muhammadan and Hindu, who 
dealt in saris and yarn. 

A notification, No. 152, dated tho Gfch 
Juno, 1922, was then published in tho 
Bombay Govornmont Gazette. This is 
tho documont which, with demand 
notices issued theroundor, tho appellants 
by thoir prayor in this suit seek to have 
declared to bo invalid and unlawful. It 
purports to bo made by tho Governor 
in Council and to direct, undor S. 25 
t hat 
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the cost of the additional police shall be 
defrayed wholly by a tax imposed on the Muham* 
madan income-tax payers, who are inhabitants 
of the said town, aud by a rate assossed on the 
property of such other inhabitants as are 

notified in manner set forth, and under 
S. 25A that the above cost and the total 
amount of compensation awarded by the 
District Magistrate of Nasik should he 
assessed and recovered, first from payers 
of income-tax in certain amounts and 
instalments ; and secondly : 

The balance of the combined charges, after the 
amount recoverable from persons of Class I has 
been deduoted, shall be recovered on behalf of 
the Momin adult weavers of Malegaon from 
both Muhammadan aud Hindu shopkeepers of 
Malegaon dealing in saris and yarn, who shall 
pay every year up to 31st May 1923, beginning 
from 1st July 1921. a rato calculated by the 
District Magistrate, Nasik, at a sum not exceed¬ 
ing six annas, multiplied by tho average number 
of saris hitherto purebasad by them from Momin 
weavers of Malegaon annually, or a sum not 
exceeding Rs. 5, multiplied by tho average 
number of bales of yarn hitherto sold by them to 
Momin weavers of Malegaou annually, as the 
case may be. 

And, whereas the Municipality of Malegaon 
has made a default in tho recovery o( the 
charges on account of the said additional police, 
the Governor in Council is ploased to direct, 
under tho proviso to S. 26(1) of the said Act 
that the recovery of tho said charges shall be 
made by tho Collector of tho distriot along with 
the compensation money as an arrear of land 
revenue. . . . 

The employment of additional police 
in consequence of tho rioting, which 
caused the damage, and the compsnsa- 
tion for the darnago thus done, are res¬ 
pectively dealt with in S. 25 and S. 25A 
of the Act. It will bo seen that the Act 
prescribes no forms and few formalities. 
Tho District Magistrate, with tho Com¬ 
missioner’s previoas sanction, fixo3 tho 
proportions in which individuals are to 
make payments towards tho compensa¬ 
tion, which he has ascertained, for 
damage done, and decides whether all 
tho inhabitants of the local area affoctod, 
or only particular sections or olasse3, 
and if so which, aro to pay, and he thon 
directs and requires tho Collector to 
recovor the amounts accordingly. How 
the Commissioner’s previous sanction is 
to be given, and how the decision of the 
Magistrate and his direction and requisi¬ 
tion to the Collector aro to ho formu¬ 
lated, the section does not say. So with 
the additional police, though their em¬ 
ployment in the first instance has to bo 
directed by notification, tho modo in 
which the cost is to be defrayed is to be 


simply directed by Government in ac¬ 
cordance with sub-S. 2(A) and (B), and 
notification at this stage is not pres¬ 
cribed. Furthermore, in regard to each 
section, it is • to be noticed that the 
determination of the incidence of the 
tax in question is an executive and not 
a judicial act. It is a function of the 
Government in the one case, and of the 
District Magistrate in the other, but in 
both cases its character is the same. 
Whatever may be said of the inquiry 
under S. 25A (1) A, into claims to be 
compensated for the damage sustained, 
the Magistrate’s action under S. 25A (I) B 
is not a judicial proceeding, and there is 
nothing in the Act which requires that 
his action in this matter should be taken 
wholly on his own initiative or without| 
instructions or recommendations from 
his superiors : cf. Ezra v. The Secretary 
of State (I). Even the Commissioner’s 
sanction is only stated to be previous, 
it i3 not required to be given once for 
all. Nothing prevents it from being 
given from time to time or after con¬ 
sultation, nor is there anything about it 
which confines it to starting the Magis¬ 
trate on a course of action, which he i9 
thereafter to pursue independently and 
alone. 

There is furthermore nothing in either 
section to restrict the exorcise of this 
taxing function to one occasion and one 
only. The powers which they give arei 
not spent by a single oxeroise. The 
finality referred to in S. 25A (4) relatesj 
exclusively to the Commissioner's func¬ 
tion of review. The directions of the 
District Magistrate are not capable of 
being challenged otherwise than is 
theroby provided, but it is quite a differ-| 
ent thing to say that the giving of one 
direction exhausts all tho Magistrate’s 
powers and leaves him thereafter in¬ 
capable of any substituted or amending 
aotion. Such a provision would bo ap¬ 
propriate only to the judgment of a 
Court and not to administrative aotion 
such as this. Suoh a construction would 
tend to doprivo tho enactment of its 
practical utility. 

On the Government Notification, 
No. 152, the appollants’ contentions may¬ 
be summarised thus : The Notification 
inoludos in one dooumont without dis- 
tinction two sop&r&to ni&ttora ooropon * 

“(I) [1908] 30 Cal. 36 at pp, 63 to 66=7 
0. W. N. 249. 
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nation for damage aDd the co9t of addi* 
tional police. In respect of the former 
it passes over the District Magistrate 
altogether, ousts his jurisdiction, and 
determines the incidence of the com¬ 
pensation tax by direct Government 
decree. Without discharging the orders 
previously made, it requires the collec¬ 
tion of tax from Hindus and from shop¬ 
keepers, which, under those prior orders, 
had been imposed only on Muhammadans 
and weavers, a thing without legal 
warrant. Either the Government is 
making a new order, which is bad because 
it trespasses on the exclusive functions of 
the District Magistrate, or it is applying 
to his old order a new method of exact¬ 
ing the tax from persons who are in 
terms outside the ambit of the old order 
as it stands. In the alternative, it con¬ 
stituted the shopkeepers agents lor the 
weavers, contrary alike to fact and to 
law, and, under the strongest personal 
penalties in case of failure it called on 
them to pay on behalf of principals, who 
had neither authorized payment nor put 
them in funds to make it. The obvious 
explanation of the real intent of the 
Notification, which is furnished by the 
previous reports and communications, is 
brushed aside by the appellants on the 
singular plea that this written instru¬ 
ment, unlike others, is to be looked at in 
isolation fronj the circumstances, in 
which it was promulgated, and a3 a 
matter of construction is so drawn a9 to 
contain on its face two plain transgres* 
sions of the very Act] in pursuance of 
which it is expressed to bo published. 

It is, of course, easy to ho wise after 
the event. It may be admitted that the 
notification would have been improved : 
(a) by a statement that the new mode of 
raising the money was directed in lieu 
of the old one, the orders for which 
were pro tanto discharged; and (b) by the 
complete omission of any reference to 
the mode in which the’shopkeepers might 
recoup themselves by adjustments of the 
prices of yarn and saris respectively. 
Probably the draughtsman could find 
ample excuse in the circumstances of 
a harassing period of office. At any rate, 
although the same notification includes 
both tho cost of tho police and the pay¬ 
ment of compensation, tho two matters 
are clearly severable, and tho exorcise of 
the powers of tho Government under 
8. 20 is not prejudiced by the additional 
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notification of the course, which the 
District Magistrate was about to take 
under S. 25A. 

The short answer, however, to all this 
is to be found in construing the docu¬ 
ment reasonably in the light of the 
existing circumstances, and by referring 

for the rest to S. 79 of the Act : 

No , . . order, direction ... or notifica¬ 

tion, made or published and no act done under 
any provision herein contained or in substantial 
conformity to tho same shall be deemed illegal, 
void, invalid or insufficient for any dtfeet of form 
or publication or any irregularity of procedure. 

In the circumstances tho meaning of 
the notification is obvious. As regards 
the cost of tho additional police, the 
Government direction is actually ex- 
pressed-to be in supersession of those pre¬ 
vious notifications dealing with'the inci¬ 
dence of the payments, and the sub¬ 
stituted incidence, which is in other 
words a new tax, is described alike for 
the compensation payments. Being, in 
fact, a substitution for the previous tax 
and sufficiently so described in the case 
of the police charges, it is, in their Lord¬ 
ship’s opinion, a more defect of form not 
to have reiterated the words showing 
expressly, as to the compensation charge 
also, that the taxing part of tho notifi¬ 
cation is new. Tho same consideration 
applies to the fact that the Notification 
speaks of the total amount of the com¬ 
pensation having been awarded by the 
District Magistrate under S. 25A and 
then goes on to speak of the mode of 
recovery as having been directed by the 
Governor-in-Council. Nothing in S. 25A 
prescribes this part of the Notification 
at all, and to this extent it may ho need¬ 
less to refer to S. 79. The fact was that 
tho Commissioner’s previous sanction 
having been given (none the less regu¬ 
larly that he expressed it in two lines 
endorsed on the District Magistrate’s 
letter to himself, of which he caused a 
copy to ho sent to that official), the 
District Magistrate proceeded on tho 12th 
Juno 1922, to send to himself as Collector 
a requirement to recoVor payments from 
persons named, with particulars for 
calculating the amounts, which had been 
originally suggested by himself in princi¬ 
ple and had now boon determined by him¬ 
self in detail. After this substantial 
conformity with the provisions of S. 25A, 
tboir Lordships think that tho errors in 
tho Notification, if errors there wore, do 
Dot matter. 
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The appellants, however, have con¬ 
tended that the whole proceeding was 
invalid becauso it involved the funda¬ 
mental injustice of requiring a class of 
persons, not shown by any evidence to 
have been implicated in the riots, to bear 
a penalty, which ought rightly to have 
fallen only on thoso who wore, and be¬ 
causo agents wore taxed instead of 
principals, for which the Polico Act 
affords no warrant. The expression used 
in the Notification—“on behalf of the 
Momin adult weavers of Malegaon”—is 
made to play a large part in this con¬ 
tention. 

It may ho readily admitted that the 
words were not felicitous. They lend 
themselves to misunderstanding. On 
2ist April 1022, the Sub-divisional Magis¬ 
trate of Nasik had issued a notice to the 
people of Malegaon in which ho stated 
that 

the shopkeopors who sell yarn to tho Momin 3 
. . . are to bo considered as agents for tho 

purposes of recovery of these amounts. 

In itself this action was insignificant 
and it may not liavo boon known to tho 
Government when tho Notification was 
issued, but the use of words which soomed 
to support this notico instead of words 
clearly negativing it. was unfortunato. 
What was meant, howovor, was that tho 
shopkeepers woro to ho substituted for 
the weavers, as tho soction of tho inhabi¬ 
tants to ho charged with paymont of tho 
levy undor tho Act, with an addition, 
wolUmoant hut probably unnocessary, 
that they might and would find moans of 
passing on tho burdon to tho weavers. 
In any case, these words woro outsido the 
requirements of tho Polico Act. They 
do not contravene it, though they do 
not correctly describe what was hoing 
dono. 

As for tho rost of this branch of tho 
.complaint, the Act doos not roquiro proof 
of tho active complicity of a soction of 
the inhabitants boforo such an order as 
tho Act contemplates can ho raado. To 
limply such a requiromont would defeat 
‘the objects of tho Act. It is the ossonco 
of ir.easuros of this kind, which in ono 
form or another are not uncommon, that 
ono class has to pay for tho misdoods of 
another, but this in itsolf constitutes no 
objection to tho courso that was taken. 
Thero is no issue boforo their Lordships 
with rogard to tho propriety of applying 
these provisions of the Polico Act undor 


the circumstances which had arisen, and 
they express no opinion about it, but 
they are not to be taken as suggesting 
that any question could be raised as to 
the action of the Government and District 
Magistrate in itself. Those who are 
called on to apply suoh an Act as this 
have not only the power but the duty of 
enforcing it when, in their judgment, a 
case has arisen which calls for its ap¬ 
plication. They are the best and the 
only judges in that matter. 

Some minor abjections were taken, 
which are either cc^nplete misapprehen¬ 
sions or are sufficienbly'met by S. 79. It 
will suffice to mention two. In writing 
to tho Commissioner, on 7th March 1922, 
the District Magistrate had said : 

To prevent any injustice being done to the 
Hiudus I would propose that tho Deputy Collec¬ 
tor in charge of Malegaon Sub division should 
hold a summary inquiry at which the Hindu 
shopkeepers . , . should be called upon to 

bo present and that, they should bo given an 
opportunity of furnishing proof that b;lore, dur¬ 
ing and after the ricts they were actively and 
publicly o i tho side of Government. • • When 
after this inquiry is finished theso lists of 
merchants are fixed the Doputy Collector should 
estimate approximately tho number of saris and 
tho bales of yarn that actually pass through each 
man’s hands . . . The Deputy Collector 

would mako this assesment very much in the 
way in which income-tax assessments are made. 
Tho assessment would be rough and ready but 
it would be on very liberal lines. 

Subsequently, on 2lsb April 1922, tho 
District Magistrate instructed the Sub- 
divisional Magistrate to take this sum¬ 
mary inquiry in hand adding directions 
which show that what was further re¬ 
quired was an administrative measure to 
furnish information, on whioh ho bun* 
self would procood to make definitive 
ordors, simultaneous with the expectod 
Government Notification. Founding on 
this, the appellants say that tho Hindu 
shopkoepors ought to have had the op* 
portunity of critioising and refuting the 
information obtained by tho Deputy 
Collector and that, failing such opportu¬ 
nity, tho assessment, whioh wasraado on 
tho footing of his roport, cannot be en¬ 
forced against thorn. This argument over¬ 
looks tho fact that tho first proposed in¬ 
quiry was to onahlo tho shopkoepors to 
show that they had at somo timo beon on 
tho side of the Government and of law and 
ordor, which at no timo have any of them 
attempted to show ; that tho inquiries 
aotually made, as to tho trade whioh tho 
different merchants did, appear to have 
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been such a3 would havo been admissible 
lor income-tax purposes ; that in any 
case the District Magistrate’s suggestions 
(ormed no part of the order made under 
S. 25A or constituted a condition prece¬ 
dent to its validity ; and that the Act is 
silent as to any suoh inquiry though, 
when an inquiry is desired, it is named 
expressly and that the implication of such 
an inquiry-dilatory and often inconclu¬ 
sive as it would be-would tend to defeat 
the operation of the Act itself-No substan¬ 
tial injustice appears to havo been done 
lor, although the notices issued to in¬ 
dividual merchants, dated 25th April 
1922, invited them to show cause against 
the proposed assessments of the amount 
of the tax falling severally on them, 
they do not appear to havo adopted this 
remedy, but preferred to try the effect of 
this collective suit for an injunction as a 
total discomfiture of tho Government. 

The other contention is this : When 
the District Magistrate issued his require¬ 
ment to the Collector on 12th June 1922, 
he named dates for payment of tho in¬ 
stalments prescribed which appear to make 
tho first year for the recoveries begin on 
1st January 1923. In the notice served 
by the Collector on shopkeepers indivi¬ 
dually under the same dato the first 
year of liability is stated as beginning 
on 1st July 1921. It is said that this 
constitutes in form a retrospective im¬ 
position of tax; not warranted by tho 
Act, -.vhicb, in fact, bars tho exorcise of 
the contemplated relief by way of pass¬ 
ing on tho charge to customers, since, 
in L922H923, a shopkeeper could 
not make deductions or additions from 
or to his purchases or sales which had 
boen made in 1921. The answer is that 
the discrepancy as to the date of com¬ 
mencement of tho first year i3 a mere 
irregularity, and that there is nothing 
retrospective about the matter. Tho 
payment imposed is imposed do futuro 
and tho dates are more olomonts in a 
calculation of tho amounts and dates of 
tho instalments. As to passing on tho 
burden to the weavers at all, that was 
purely optional and formed no part of 
the order. 

In one matter, however, not relatively 
important in itself, their.Lordships think 
that tho proscriptions of tho Police Act 
wore not observed. In regard to the C09t 
of additional polico, tho Act provides as 
follows : 


25. (4) If tho local area in which any such tax 
is to bo imposed or any ouch rate is to be assessed 
is a Municipal district, tho amount of tho charge 
shall be paid by tho Municipality from tbo 
municipal fund or tho rate shall be assessed by 
tho Municipality conformably to the direction 
given by Government. 

26 (1). Every tax impesed or rate assessed 
under tho last two preceding sections . . . . 

by a Municipality shall bo recovered by such 
Municipality from each person arsessablo there¬ 
for in the same manner as a municipal tax duo 
by him : Provided always that in default of such 
recovery it shall be lawful for the Government to 
direct or to recover such tax or rate. 

Now on tho 1st December 1921, beforo 
tho plan of direct collection from the 
weavers had boen given up, the President 
of the Municipality of Malegaon had 
reported to the Collector of Nasik on 
the position as it then was. He recalled 
that, soon after the disturbances, when 
it was contemplated that the cost of tho 
additional nolico should bo recovered by 
tho Municipality, he had represented to 
the Collector that it was totally unablo 
to undertake the work in question. Uo 
stated that tho weivers had become in¬ 
creasingly recalcitrant, that they flatly 
refused to pay and abused tho officials 
employed. Ho quoted them as sayiDg 
openly that the Municipality had no 
business to undertake tho work, when 
the majority of ratepay ors were thoroughly 
opposed to payment, and bo added that 
even the income-tax payors (only 2G in 
number) paid nothing but passively 
awaited the issue of warrants of distress 
under S. 183 of the District Municipal 

Act. His report concluded thus : 

Irregular recovery of Municipal taxes and 
large outstandings every year are due to tho 
same reason. I may add that not a single pie cf 
additional police charges has been recovered up 
to now. Tho situation, then fore, is very deli¬ 
cate, and it must be handled with great tact and 
circumspection. I, therefore, seek your advice 
as to how I should proceed in tbo matter. I 
should also be enlightened on the point, whether 
the work of executing warrants i f distress against 
income-tax payers should be taken in hand. 

The proviso to S. 2G (L) of tho Polico 
Act speaks of "in default of recovery" by 
tho Municipality, not "in case of wilful 
default,” and, if tbo Government read 
this report under tho circumstances as 
a simplo confession of failuro so far there 
can bo no question that tho interpreta¬ 
tion was justified. Tho Municipality 
had novor desired to bo ebargod with 
this recovery : they had sufficient ex¬ 
perience of tho difficulty of getting any 
money out of the weavers to desiro no 
more of such responsibilities, and thoy 
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bad come as near as they respectfully 
could to inviting the Government to 
collect its money for itself. Accordingly 
the recovery of the costs of the additional 

police was placed in the Collector’s 
hands. 

It appears, however, to have been 
overlooked that the object and effect of 
what was done in June 1922, was to 
supersede the old levy by a new one, to 
he made on different persons and to he 
measured in a different manner. It was 
a now exerciso of the powers givon to 
the Government by S. 25 (2) to which 
therefore, the mandatory provisions of 
8ub'S. (4) at once attached. The report 
ma'le by the President of the Munici¬ 
pality dealt only with the superseded 
method of recovery and could not be 
said to amount to a refusal to try to 
recover anything, old or new, or to an 
anticipatory declaration of default under 
all circumstances. The appellants, ac¬ 
cordingly, urge that the Municipality 
ought to have had tho opportunity of 
making their own assessments, pursuant 
to S. 25 (4), and of seeing what they 
could do with a body of shopkeepers men 
of substance and probably men of peace, 
who at any rate had a good deal to lose 
by defying the law, for tho chancos of 
success in dealing with thorn were greater 
than those attending on a conflict with a 
numerous body of turbulent workmen 
who had little or nothing to lose. 

I boy say that tho conditions had not 
been fulfilled, which tho Act fixos as 
precedent to tho Collector’s right to get 
in tho polico rate from them. Tho point 
is legally opon to them now, little as it 
can bo supposed that thoy actually 
desired at tho timo to have had any 
demands mado by the Municipality on 
them. 

Tho provision that, when Government 
|decroes integrally a levy for tho rocovery 
of the cost of additional polico, its execu¬ 
tion must be put into and loft in tho 
hands of tho Municipality, whon thoro is 
one, until default is mado, appoars to 
their Lordships to be more than a form 
which might bo waived, or a matter, in 
which irregularity is excused. It cannot 
bo a mere irrogularity to disrogard an 
express statutory proscription, however 
honestly or excusably, nor is a short cut 
pormissiblo becauso tho proscribed course 
promises little advantage. Tho Polico 
Act interposes between the punitivo 


action of the Government and the inci¬ 
dence of the burden on the individual 
the executive action of a Municipality 
which may be supposed to feel a respon¬ 
sibility towards its rate-payers and to 
mitigate, from their point of view the 
severity of the chastisement. It has, 
therefore, a constitutional importance, 
which must be recognised whether the 
practical moment of this arrangement is 
really considerable or not. On this point 
only and on this ground alone their 
Lordships are of opinion that the demand 
made by the Collector for payments in 
recovery of the costs of the additional! 
police was premature and not in accor¬ 
dance with the Act. 

It, accordingly, becomes necessary to 
consider the answer which S. SO of the 
Code of Civil Procedure affords to the 
appellants claim. This answer, if it is 
applicable at all, applies to the whole 
suit, but, in view of the numerous and 
precise attacks, which have been made 
throughout the proceedings on all the 
Government officials concerned, and of 
the differences of opinion which have 
been expressed in India upon them, it 
did not seem to their Lordships either 
right or wise not to examine them, with 
the object of seeing whether they had 
any foundation. 

This section and its predecessor, S. 424 
of the Code of 1882, have stood for over 
forty yoars, substantially in the same 
form, as a protection to officials in precise 
terms against personal responsibility for 
official action. How far-reaching such 
protection ought to be is a matter of 
policy ; how far it actually oxtends is a 
question of a judicial construction. 

That this suit is one to which S. 80 
applies is common ground; the contost 
is as to its offect when applied. The 
plaint avers (para. 17; that "Notice, as 
roquirod under S. 80 of tho Civil P. C„ 
has boon givon to tho Collector. This 
was givon on the 26th Juno 1922, and 
tho act, purporting to have been done by 
him in his official capacity which was 
rolied on, was tho issuo of notices for the 
rocovory from tho plaintiffs in tho suit 
of tho tax roforrod to in Notification 159. 

It does not appoar that any notice was 
sorvod on tho Secrotary of State, though 
tho section roquiros it, but no indepen¬ 
dent ground of defonco has boon raisod 
on this. Tho plaint procood9 in tho samo 
paragraph as tho suit is for an injuno- 
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tion, and as the defendants are about to 
recover the amount domanded in tho 
notices soon, the suit is filed before the 
completion of the period of two months.” 
No particulars were given to show that 
the Collector intended to enforce tho 
orders before the 15th August 1922, nor 
was any satisfactory evidence givon to 
thiseffect. The plaintiffs appear to have 
relied simply on the fact that part of the 
relief claimed in the suit was an in* 
(unction. 

For many years there has been a 
marked difference of opinion between 
the High Court of Bombay, on the one 
hand, and all the other High Courts in 
India, on the other, as to the true 
application of S. 80 of the Civil P. C. 
•(Act 5) of 1908 and of S. 124 of the Code 
(Act 10) of 1877, which it superseded in 
the case of suits against officials for acts 
purporting to be done in discharge of 
their duties, when part or the whole of 
the relief claimed is a perpetual injunc¬ 
tion. After some differences of opinion 
among their subordinate Courts, the High 
Courts of Calcutta, Madras and Allahabad 
have now agreed in deciding that those 
sections are to bo strictly complied with 
land are applicable to ail forms of action 
and all kinds of relief : see the case of 
Secy, of State v. Rajlucki Dcbi (2) and 
Dakshina Ranjan v. Omar Chand (3) of 
Secy, of State v. Kalekhan (4) and Koti 
Reddi v. P. Subbiah (5) ; of Bachchu 
Singh v. Secy, of State (6), and Abdul 
Rahim v. Abdul Rahim (7). In Bombay 
on the other hand, in tho cases of Secy, 
of State v. Gajanan Krishnarao (8), 
Nagmlal v. Official Assignee (9) and 
Secy, of State v. Gulam Rosul (10), which 
were suits to restrain by injunction tho 
commission of some official act pre¬ 
judicial to tho plaintiff, it has been 
intimated or held that, if the immediate 
result of tho Act would be to inflict 

<2) [1897J 25 Cal. 239. 

<3) A. I. R. 1924 Cal. 145=50 Cal. 992. 

(4) [1912] 37 Mad. 113=23 M. L. J. 181=10 
I. C. 947=(1912) M. W. N. 780. 

(5) [1918] 11 Mad. 792=34 M. L. J. 494=7 

M. L. W. 580=40 I. C. 8G=(1918) M. W. 

N. 414 (F. B.). 

(0) [1902] 25 All. 187. 

(7) A. I. R. 1924 All. 851=40 All. 834. 

(8) [1911] 35 Bom. 302=10 I. C. 039=13 
Born. L. R. 273. 

(9) [1912] 37 Bom. 243=17 I. C. 87G = 14 
Bom. L. R. 1148. 

(10) [1910] 40 Bom. 392=34 I. 0. 535 = 18 
Bom. L. R. 243. 


irremediable barm, S. 80 doo3 not compel 
the plaintiff to wait two months before 
bringing bis suit, though, if nothing is to 
be apprehended beyond what payment of 
damages would compensate, the rule is 
otherwise and the section applies. 

As the Codo of Civil Procedure is ap¬ 
plicable to all the High Courts in India, 
and as S. 80 is intended to afford a 
protection (whatever exactly it may be), 
to all officials, high and low, it is 
certainly undesirable that a difference 
of opinion such as this should bo left 
unresolved. What appoars to have in¬ 
fluenced the learned Judges is, firstly, 
their assumption as to the practical 
objects with which it was framed (see 
Shahabzadee Begum v. Fergusson (11), 
Peary Mohan Das v. Weston(V2) and 
Raghulanso v. Phul Kumari (13) ; and, 
secondly, is tho fact that this protection 
takes tho form of providing for a fixed 
and obligatory interval of two months 
between the required notice and the 
commencement of any suit in respect of 
the officials’ action. It is only right to 
observe in this connexion that, under 
S. 80 (2) of tho Bombay r Police Act, at 
any rate, and it may ho under other 
similar provisions, damages would not 
be recoverable from a public servant, 
who gave effect in good faith to orders 
issued with apparent authority. It ap¬ 
pears, therefore, to have been due to 
anxiety not to expose a plaintiff to the 
risk of the execution of an invalid order 
without practical redress, that they 
adopted a construction, which is not in 
accord with that accepted generality. 
Tho point has been put in this way : 
S. 80 is but a part of a Procedure Code, 
passed to provide the regulations and 
machinery, by means of which the 
Courts may do justico between the 
parties. A construction which may load 
to injustice is one which ought not to 
ho adopted, since it would he repugnant; 
to tho whole tenor and purpose of tho 
Act, and tho implication of a suitable 
exception or qualification is, therefore, 
justifiable and ovon necessary. In 
effect, however, their decisions are 
not altogether reconcilable with one 
another, either as to tho extent to which 
thov l'o, or as to tho reasoning on which 

(11) [1881] 7 Cal. 499. 

(12) [1912] 10 C. W. N. 145=13 I. C. 721=13 
Cr. L. J. 05. 

(13) [1905] 32 Cal. 1130=1 C. L. J. 542. 
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they are based. Whether the section 
should bo read as if it ran 

no suit other than a suit in which an in¬ 
junction is claimed, 

or as if it ran 

no suit shall be instituted except when sarious 
or irreparable damage might be occasioned to 
the plaintiff, if not prevented by the previous 
grant of an injunction, 

does not appear to have been settled. 
In the one case all suits falling within 
the section could safely anticipate the 
prescribed delay by the simple device of 
adding a claim for an injunction at the 
end of the plaint. In the other it would 
depend on the view, which a Judge 
might take of the elastic and indefinite 
expression "sorious or irreparable 
damage," whether the official should 
have or should lose the benefit of tho 
statutory interval of two months ; nor 
can this difficulty in the least dopend on 
tho intention, which may ho speculativoly 
attributed to tho legislature iu pros¬ 
cribing any interval at all. 

To some extent the Bombay decisions 
purport to rest on the authority of 
English cases, of which tho principal 
aro : A. G. v. Hackney Local Board (II) 
and Flower v. Low Leyton Local Board 
(lo). Those wore decided respectively 
upon tho Metropolis Managemnt Act, 
Amendment Act, 1802, and on tho 
Public Health Act, 1875, and turned on 
tho construction then put on tho Public 
Authorities’ protection clausos therein 
contained. The Public Authorities’ Pro¬ 
tection Act, 1893, has now repealed theso 
clausos, and has adoptod another form, 


deavours, but without much confidence, 
to find a less unsatisfactory basis in the 
words ‘writ or process,” within which a 
bill for an injunction might not fall. In 
Flower s case (15) the Court of Appeal 
held that the Public Health Act, 1875 
S. 264, did not extend to a Bill in 
Chancery, but only to an action at law, 
a consideration inapplicable to S. 80 of 
the Civil P. C., and assumed that tho 
object of the delay provided by tho 
section was to give time for a tender of 
amends. It is to be noted that tho 
Public Health Act, 1875, the previous 
Act of 1848, and the Metropolis 
Management Act wore cases where a 
subordinate statutory authority had 
boon entrusted with specific and limited 
powers, and it would seem from • 
Davies v. Corporation of Swansea (19), 
that the profession had long taken S 139 
of the Act of 1848 to be applicable only 
to actions of tort. Similarly in Flower’s 
case (15) counsel hardly contested that 
an exception of ’’ cases of necessity." as 
mentioned in tho Court below by Malins, 

V. C., must ho understood. A view, 
thoroforo, about a hill for an injunction 
against serious and irroparablo damage 
requiring tho intervention of the Court,” 
almost undisputed in the Court of appeal, 
would not he any guido to the meaning 
of tho Civil Procedure Code, whore the 
clause applies to all oflicors of Govern¬ 
ment and to all their official acts, and 
wliero tho words “ in respect of," a form 
going beyond " for anything done or in¬ 
tended to 1)0 done ” show it to bo wider 


to which tho authority of Flower's case 
(15) has not boon considered applicable : 
IJarrop v. Ossett Corporation (16) ; 
Fieldcn v. Morlcy Corporation (17). In 
tho Hackney caso (11) Bacon, V. C., hold 
that tho words "any act done or intonded 
to ho dono undor their Parliamentary 
powers" could not apply to a nuisance, 
to which such powers could not jn any 
caso oxtond. Tho dilficultios of this con¬ 
struction aro shown in the judgment of 
Bowen, L. J., in Chapman Morsons Co. 
v. Auckland Union (18), where ho on- 

(14) 2(1 Eq. 026=44 L. J. Ch. 645=33 L. T. 

241 . 

(15) 5 Ch. D. 317—4G L. J. Ch. <>21=25 W. R. 

545 30 E. T. 700. 

(10) [1898] 1 Ch. 525=78 L, T. 387=07 L. J. 

Ch. 347 = 40 W. R. 391=14 T. L. R. 308 = 

02 J. P. 297. 

(17) 11899] 1 Ch. 1=79 L. T. 231=07 L. J. 

Ch. 011=47 W.R. 205. 

(18) [1889J 23 Q, D. D. 291 at p. 302. 


than tho statutos, on which tho English 
authorities wore docidod. 

On the other hand, the view which 
has boon taken in the other High Courts 
may bo shortly summarised thus : Tho 
argumont that a statutory provision as 
to procoduro is subject to somo oxcoption 
of casoi, whoro hardship or ovon irre- 
modiahlo harm might ho caused, if it 
woro strictly appliod, might ho usod with 
oqual cogency in connexion with a Code 
fixing tho admissibility of ovidonco or 
with a liiui'ation soction, recognizing 
rights but barring roruodios. i’’or this, 
howovor, thoro is no authority. T io 
Act, alboit a Procoduro Codo, most bo 
road in accordance with tho natura 
moaning of its words. S. 8<> is ox jjioss 
oxplicit and mandatory, and it admits of 
no implications or exceptions. A suit in 

(19) 22 L. J. Ex. 2 OJ. 
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which inter alia an injunction is prayed 
i3 still " a suit ” within the words of the 
section, and to read any qualification into 
it is an encroachment on the function of 
legislation. Considering how long these 
and similar words have been road 
throughout most of the Courts in India 
in their literal sense, it is reasonable to 
suppose that the section has not been 
found to work injustice, but, if this is 
not so, it is a matter to be rectified by 
au amendiug Act. Their Lordships think 
that this reasoning is right. To argue, 
as the appellants did, that the plaintiffs 
had a right urgently calling lor a remedy, 
while S. 80 is mere procelure, is falla¬ 
cious, for S. 80 imposes a statutory and 
unqualified obligation upon the Court. 
So, too, the contention that the “ aot 
purporting to bo done by the Collector 
in his official capacity, in respect of 
which ” the suit was begun, was his 
threatened enforcement of payment is 
also fallacious, since the illegality, if any, 
is in the order for recovery of the tax. If 
that wu3 valid, there was nothing to be 
restrained. Hence, though the act to be 
restrained is something apprehended in 
the future, th9 act alone “ in respect of 
which ” the suit lies, if at all, is the order 
already completed and issued. 

As for the suggestion that S. 80, in 
such a case as this, is itself ultra vires, it 
arises from a misapprehension of Secy, 
of State v. Moment (20). The regulation 
for civil procedure has nothing'todo with 
the obligations formerly vesting in the 
East India Company as a trading corpo¬ 
ration, for it is incidental to the duties of 
!the ruling power and cannot be said to 
be subject to the Government of India 
Act. 1858, S. 65. 

An attempt was made to distinguish 
between the effect of S. 80 in the case of 
the Secretary of State and in the case of 
the Collector, and to argue that, even if 
it defeated the action as against the first- 
named defendant, it would fail to protect 
the second. Their Lordships cannot ac¬ 
cept this. Not only has the suit boon 
throughout a joint proceeding against tho 
ollicials concerned, for the purpose of 
getting a joint declaration that the 
Government Notification was bad as the 
foundation of everything subsequently 
douo, but, without the presence of tho 
Socr otary of State beforo tho Court, tho 

(20) [1913] 40 Cal. 391 = 13 l.C. 22=10 I. 

48 (P.C.). 

1927 K/24 k 25 


Notification could not be assailed, and, if 
it stands as valid, the Collector’s own 
action could not besuccossfully impugned. 

The consequonco is that the appellants’ 
present position in regard to tho taxes 
imposed on them is as if their action had 
never been brought. It was unsustain¬ 
able in limine. Thoy commenced their 
suit before tho law allowed them to sue, 
and can get no re lief in it either by decla¬ 
ration or otherwise. Whatever may be 
the case between other parties, as against 
the respondents, they must fail. They 
have taken their own course and have 
brought this result ou themselves. Tho 
suit was begun and prosecuted as a joint 
suit to challenge the otficial action as 
soon and as completely as possible. The 
evidence did not prove risk of serious or 
irremediable damage to anybody, and 
was not directed to doing so. The sums 
payable were in many cases very small, 
and were throughout far from being op¬ 
pressive. Any sums paid under tho Col¬ 
lector’s demand would be returnable if 
that demand was proved to have* been 
bad, and no oue of the plaintiffs was 
shown to have been unable to make the 
first payment, tho only one falliug due 
within tho two months. There was no 
reason for not complying with the words 
of the section, except over-confidence in 
what may bo called the Bcmbay viow of 
it. Accordingly, their Lordships will 
humbly advise His Majesty that this 
appeal should be dismissed with costs. 

d.d. Appeal dismissed. 

Solicitors for ’Appellants.— T. B. Wil- 
son & Co. 

Solicitors for Respondent.— The Soli¬ 
citor, India Office. 
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(From Ceylon) 

16th June 1927 

Viscount Haldane and Lords 
Shaw and Warrington 

A ndrahen nediye Dinohamy and an¬ 
other —Appellants. 

v. 

Wijetnnge Liyanapatabendige Bala-, 
hamy and others —Respondents. 

Privy Council Appeal No. 83 of 1926. 
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(a) Ceylon Law — Marriage — Persons living 
as man and wife should be presumed to be 
legally married. 

According to the law of Ceylon, where a 
man aud woman are proved to have lived to¬ 
gether as man and wife, the lqw will presume, 
unless the contrary be clearly proved, that they 
were living together in consequence of a valid 
marriage, and not in a stats of concubinage : 
Sastry Velaider Aronegary v. Sembccutty 
Valgallc: (1881) G A.C. 3Gt ; Ref. Dreadalbane 
case, 2 II. L. Sc. 2G9, Rcl. on. (P 187, C 1] 

(b) Deed — Execution—Deed Involving extinc¬ 
tion of rights and degradation of status of one 
party—Party not protected by notary — Transac¬ 
tion is bad. 

Where a notary was instructed by one party 
to a transaction involving not only the extinc¬ 
tion and alteration of patrimonial rights, but 
also a degrading alteration of the status and 
moral lifo of others who were to be made par¬ 
ties to th9 deed, but he never suggested that it 
was a case for another notary being employed 
to protect the interest of the other party. 

Held : that the transaction and the evidence 
by which it was supported are alike discredi¬ 
table. It would roquire the very strongest 
evidence in such circumstances to prevent the 
respondents from being protected against such 
a transaction by a Court of law. [P 188, C 1] 

(c) Deed — Execution. 

Whore a deed written in English was signed 
by a lady who did not know English and the 
deed deprived her of hor legal rights of succes¬ 
sion and degraded her status : 

Held : that the deed was no b\r to her rights 
under the law. [P 188, C 1] 

L. DcQruyther and K. Brown —(or Ap¬ 
pellants. 

II. I. P. Uallctt —for Respondents. 

Lord Shaw—This is an appeal rais¬ 
ing tho question of the validity of a 
Singhalese marriage. A petition was 
presented by tho respondents in tho 
District Court of Tangalla in Coylon for 
letters of administration of the ostate of 
one, who for short, may bo called Don 
Andris do Silva. Don Andris diod on tho 
1st September 1921. Tho application 
was made, upon tho 14th December of 
that year, by Singho Appu, tho son-in- 
law of tho deceased Don Andris. Don 
Andris died intostate. 

Tho family history of Don Andris 
was that he had boon rogularly married 
in 1885, having as issue tho daughter 
who, through her husband Singho Appu, 
now claims his whole ostate. This 
first wifo died in May 1900. 

Then in 1901, and for a course of 
•twenty years until 1921, when Don 
Andris died, the proved family history 
was as follows : 

He married one Balahamy, with the 


procession, the giving of gifts and other 
ceremonials familiar to the law of Cey¬ 
lon. There was, however, one omission 
namely, that the marriage was not regis¬ 
tered, and in that sense the marriage 
was irregular. But registration, however 
important, was not by law essential. 
Don Andris and she lived together as 
apparently man and wife for these 
twenty years. During that period she 
bore him nine children, of whom eight 
are still alive. The father and mother 
and children all lived together as one 
family. At the time of his death she 
and the eight surviving children were 
living in the family house. 

By the law of intestate succession in 
Ceylon, the estate of the deceased would 
have been divided, one half to hi3 widow 
and the other half equally among the 
nine children, namely, her eight, and 
the respondent, the child of the first 
marriage. 

The respondents clai m that this law 
of succession operates. 

The appellants, however—Singho Appu 
and his wifo—deny to the respondents 
any such right of succession. They 
maintain that Balahamy was not the 
wife of Don Andris, and that all her 
children were illegitimate. They ac¬ 
cordingly claim that Dinohamy suc¬ 
ceeded to the wholo estate. 

In tho circumstances mentioned it is 
not to bo wondered at that, when, on 
tho 14th December 1921, letters of 
administration wore granted to the ap* 
pellant, Singho Appu, as son-in-law of 
tho do ceased and husband 'of Dinohamy, 
the daughter by the first marriage, ho 
considorod it expedient Go do something 
to fortify a claim to the estate. 
the result of success in his application 
would bo that tho appellants would be 
able to disinherit and ojoot from the 
family homo the first respondent and her 
eight children. A deed, purporting to 
be a dood of agreement, was accordingly 
prepared. It was made ready by the 
18th December namely, four days after 
lottors of administration ; and it was 
oxeoutod on tho 23rd Decombor. 

It is sufficient to say of that deed 
that tho 03 tato was deolarod wholly to 
belong to appellant Dinohamy. the 
daughter of tfob first marriage. A cer¬ 
tain portion of tfie property, howevor— 

about one half— was to bo givon by her 

as a donation to the eight ohildron • and 
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•the deed entirely disinherits their 
mother, who, as the widow of Don 
Andris, would have succeeded to the 
other half. It not only, however, does 
"this, but it further states that Don 
Andris had “ lived with the said . . . 
Balahamy as his mistress and not having 
legally married her, eight children were 
born to them. ” She is accordingly, as 
stated, entirely disinherited by this 
alleged agreement. 

There are only two real questions in 
the case: 

First, was Balahamy married according to 
the law of Ceylon to Don Andris ? 

Secondly, are her or her children's rights 
affected by the deed of agreement ? 

The strength of the appellants’ case— 
there being a total conflict between 
the witnesses on the one side and those 
on the other—is that the District 
Judge believed the appellants’ wit¬ 
nesses. On the other hand, the two 
Judges of the Supreme Court of Cey¬ 
lon, by their judgment datod tho 
ldth December 1925, reversed tho 
District Court’s judgment, and on 
both tho points in issue, differed 
from the learned Judge, disbelieved the 
witnesses of tho appellants, and believed 
those of the respondents. 

It is not disputed that according tc 
tho Roman Dutch law there is a pre 
sumption in favour of marriage rathei 
than of concubinage; that according tc 
the law of Ceylon, whore a man ant 
woman are proved to have lived togothei 
as man and wife, tho law will presume^ 
unless the contrary bo clearly proved, 
that they were living together iu con¬ 
sequence of a valid marriage and not in 
a state of concubinage. 

A judgment substantially in those 
words (Saslry V elaider A ronegary v. 
Sembecutty Vaujalie (1), was pronounced 
by this Board through Sir Barnes Pea¬ 
cock. Sir Barnos discusses the law with 
Some fullness, quoting among other 
casoa tho opinion of Lord Cairns in De 
Ihoren v. Attorney-General (2), and mak¬ 
ing loforenco to tho Scotch loading caso, 
tho Breadalbane caso (3). 

Since tho Breadalbane caso has been 
mentioned it may ho oxpodiont to note 
those sentences from the judgment of 
Lord Cranworth therein : 

(1) (1881) 0 A. C. 301=50 L. J. P. C. 28=14 
Ij. T. 895. 

»2) f 1876) 1 A. C. 086. 

(3) H. L. Sc. 269. 


Marriage can only oxist as tho result of mutu¬ 
al agreement. Tho conduct of tho parties, and 
of their friends and neighbours, in other words, 
habito and repute, may afford strong, and, iu 
Scotland, attending to tho laws of marriage there 
oxisting, unanswerable evidence, that at some 
unaaoortaiued timo a mutual agreement to marry 
was entered into by the parties passing a 3 mau 
and wife. 1 oauuot, however, think it correot to 
say that habite and repute in any case make tho 
marriage. Repute can obviously h ivo uo such 
offect. It is, perhaps, loss inaccurate to peak of 
habito creating marriage if by tho word ‘habito’ 
wo are to understand the daily acts of persons 
living together, which imply that they consider 
eaoh other as husband and wife, and it may bo 
taken as implying an agreement to be what ihoy 
represent themselves as being. It seems to me. 
however, even here to bo an improper use of the 
word to say that it makes marriage. The dis¬ 
tinction is, perhaps, one rather of words thiu of 
substance ; but I prefer to say that habite and 
repute afford by tho law of Scotland, as, indeed, 
of all countries, evidence of marriage, always 
strong, and iu Scotland, unless met by counter 
evidence, generally conclusive. 

Whether this distinction be merely 
ono of words rather than one of sub¬ 
stance does not, in the present caso, 
roally arise ; because in their Lordships’ 
opinion tho evidence in this caso comes 
up to the full measure of what would 
bo demanded either in England or in 
Scotland or Ceylon, namely, it is un¬ 
answerable and conclusive evidence. 

The parties lived together for twenty 
years in the same house, and eight 
children wore horn to them. Tho hus¬ 
band during his life rocoguizod, by alfec- 
tionate provisions, his wife and children, 
The evidence of tho Registrar of the 
District shows that for a long course of 
years tho parties wore recognized as 
married citizens, and oven the family 
functions and ceremonies, such as, in 
particular, tho reception of the relations 
and other guests in tho family house by 
Don Andris and Balahamy as host and 
hostess all such functions wore con¬ 
ducted on the footing alone that they 
woro man and wife. No evidence what¬ 
soever is afforded of repudiation of this 
relation by husband or wifo or anybody. 

Tho learned Judges of tho Supremo 
Court have discussod the evidence care¬ 
fully, and have come to these conclusions. 
Tho Board thinks thoy are right. 

Tho second point has reference to tho 
alloged deod of agreement. It has al¬ 
ready boon notod as remarkable that 
Singho Appu thought it right within a 
fow days of lottors of administration be¬ 
ing granted to him to fortify his and his 
wife’s position by getting an agroomont 
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of the kind. The facts with regard to it 
are that the widow gave no instructions 
for its preparation; that she was not 
consulted as to its provisions; that she 
obeyed a message to go to Singho Appu’s 
house, and that she there, at his request, 
signed the deed. She had no legal ad¬ 
viser. The deed was in English, hut she 
could not read English. She says that 
she understood she was required to put 
her name to it because it concerned her 
half of the estate, hut that she did not 
know anything else. It is almost be¬ 
yond reason to expect that she would 
have knowingly signed a deed declaring 
that she herself had lived with Don 
Andris for twenty years as his mistress, 
and that all her children were illegiti¬ 
mate children. 

The most careful examination of the 
conduct of the notary in such a case 
must be made. Its outstanding feature 
is that being instructed by one party to 
a transaction involving not only the 
extinction and alteration of patrimonial 
rights, but also a degrading alteration of 
tho status and moral life of others who 
were to be made parties to the deed, he 
never seoms to have suggested that it was 
a case for anothor notary being employed 
to protect tho wife and children’s in¬ 
terests. The transaction and the ovi* 
jdence by which it was supported are 
alike discreditable. It would require 
the very strongest evidence in such cir¬ 
cumstances to prevent tho respondents 
from boing protected against such a 
transaction by a Court of law. Thoir 
Lordships agreo with tho Supreme Court 
that it is not proved that tho wife under¬ 
stood, or had sufficiently explained to 
her, this dood written in a foroign 
tongue, and think it is no bar to her and 
her children’s rights undor tho Ceylon 
law of intestate succession. 

Thoir Lordships do not ontor further 
into tho facts of tho caso as, for instanee. 
the entries upon the rogistor and other 
topics—upon all of which topics tho 
Board agrees with the Supromo Court. 

Their Lordships will humbly advise 
His Majosty that tho appeal should bo 
disallowed with costs. 

D.D. Appeal disallowed. 

Solicitors for Appellants —Freeman & 
Cooke. 

Solicitors for Respondents — O. A. 
Cayley . ) 
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( From British Columbia ) 

20th June 1927 

Viscounts Haldane and Sumner, and 
Lords Shaw, Merrivale and 
Warrington 

Capt. J. A. Cates, Tug and Wharfage 
Co., Ltd .— Appellants. 

v. 

The Franklin Fire Insurance Co. of 
Philadelphia, Pennsylvania — Respon¬ 
dents. 

Privy Council Appeal No. 50 of 1927. 

[a) Contract—Offer and acceptance — 
Assured tendering notice of abandonment of boat 
insured against total loss on boat being sunk— 
Notice not acceptsd—Boat raised—Underwriters 
inviting offer from salvers for purchase of the 
boat does not constitute acceptance of abandon¬ 
ment. 

Tho appellants wore tho owners -of a boat. 

She was oovored by policies of insurance issued 
by tho respondents against total loss. The poli¬ 
cies contained tho words “to follow Hull under¬ 
writers in tho event of total or constructive or 
compromised total loss.” Tho boat was sunk in 
collision and the plaintiffs sent to the under¬ 
writers’ agents notioo of the aooidout and farther 
notice of abandonment whLh was refused by 
tho respondents. The boat was raised by the 
underwriters through salvers and while the 
survoys and estimates woro being made for 
repairs tho salvers asked tho underwriters' re¬ 
presentatives whothor, if the wreck were to be 
sold thoy will ba given a chance to purchase, 

Tho salvors wore asked to put their offer into 
writing whioh was done but after some interval 
it was withdrawn. 

Held : there had boou no acceptance of the 
abandonment which had been tondorod by the 
assured. Tho underwriters in this tentative 
negotiation did not act as owners of ths boat 
or oxeroiso dominion ovor it and thoy did 
not profor to sell or convoy or to make a title for 
that purposo. Tho analogy of goods sold by 
samplo or dolivorod on approbation to a person 
who thereupon soils them to a third party 
and so determines his right to elect whether he 
will take the goods or return them oannot bo 
adopted in such a caso. [P 188. 0 2, P 189 , G 1] 
afr # (b) Insurance—Marine — Ship insured 
against total loss—Sinking of ship is not neces¬ 
sarily total loss. 

A ship is not an actual total loss whonovor she 
is undor water, nor ovon whon sho is submerged 
in such olroumstenocs as to prosont the “Ivors 
» problom of some difficulty. [1 191. 0 1J 

J. A . Maclnnes —for Appellants. 

W. M. Qriffin— for Roapondonta. 

Viscount Sumner.—Tho appellants 
woro tho ownors of tho motor tug-boat i 

“ Radius ’’ whon sho was sunk in oolli I 

sion just outsido tho ontranoo to Burrard 
Inlot, tho harbour for tho City of Van- 
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couver, on the 26th August 1925, and 
went down in about fifteen fathoms. 

She was covered at the time by two 
policies of insurance, issued by the res¬ 
pondents, one for $24,000, so valued, on 
hull ($12,000), and machinery ($12,000), 
against all risks, and the other on dis¬ 
bursements for $6,000 on the like value 
against total or constructive total loss 
only, with a limited part of any general 
average and salvage. Both policies con¬ 
tained the following clauses : 

In ascertaining whethor the vessel is a con- 
Btruetive total loss, the insured valued shall be 
taken as tho repaired value, and nothing in res¬ 
pect of the damaged or break-up value of tho 
vessel or wreck shall be takeu into account . . . 
Warranted to bo subject to English Law and 
usage as to liability for and settlement of any 
*nd all olalms, 

and also suo and labour clauses in tho 
usual terms. Tho disbursements policy 
further contained tho words 


to follow Hull underwriters in tho event of 
tot il or constructive or compromised total loss. 

The plaintiff company sent to the 
underwriters’ agents notice of the acci¬ 
dent on the day of the collision and 
notice of abandoment on the day after, 
which on the 3rd September the res¬ 
pondents refused in writing to accept “ at 
l»hat stage. ” Prompt arrangements 
wore also made by tho agents to ascertain 
vhe exact position of tho sunken tug. 
This was done without difficulty, oil 
being observed on the surface in the 
neighbourhood of tho place of collision. 
Tno spot was buoyed on tho 27fch 
August, and on tho 28th August a diver 
was sont down, who reported tho tug to 
bo resting on the bottom there, right side 
an( l though holed in ono place amid* 
6 lips otherwise apparently undamaged. 
Thereupon a contract was made with 
ealvors^on the 29th August to raiso her 
or $6,500, no cure, no pay, and by tho 
nd September sho had beon raised and 
o .ved inshore. Next day sho was boached 
And the hole was temporarily patched. 

xatninations and surveys followed, those 
made for the underwriters hoiug dotailod 
surveys by skilled surveyors, those on tho 
o >or side amounting to littlo more than 

a general look round without dotailod 
estimates. 

The result was that tho appellants 
tlm8° adVi3 ° d hy ° n ° witne9S (Moscrop), 

I ^ .^blnk sho would bo worth fixing up, 

lought it would bo cbo;»per to build a now 
at and put tho monoy in that, 


and by another (Lucas), that the cost 
of repairing the engine would he pro¬ 
bably four or live thousand dollars, whioh 
would malco it worth about live thousand. 

On the other hand, detailed estimates, 
based on the surveys, wore furnished to 
tho underwriters and tenders to do tho 
work were made by responsible ship- 
repairers at Vancouver for amounts 
ranging from $10,348 to $14,730. There 
were further admitted items for 
expenses of various kinds, amounting to 
$3,042. The appellants' witnesses did 
not address themselves to the points 
that the expense of repair had to he 
compared with au insured value of 
$24,000, or realise that tho question 
could not he solved by asking merely 
whether it would pay tho owners host to 
abandon at the outset and buy a now tug 
or to undertake tho work of effootiug the 
necessary repairs. On the underwriters’ 
figures, which were the only figures pre¬ 
sented in accordance with Fjnglish 
usage in tho settlement of claims,” there 
could be no constructive total loss, unless 
tho highest estimate and no other was 
adopted, and oven then tho margin would 
only be $27,210. 

While the surveys and estimates wore 
being mado tho salvors happened to ask 
the underwriters’ representative whethor 
if the wreck wore to ho sold, they could 
be given a chance to purchase. Anon- 
committal reply was given at the 
moment, hut a littlo later an offer| 
of $12,500 was made by word of mouth, 
to include tho $6,500 salvage. In 
return a request was mado that the 
offer should be put into writing, which^ 
was done, but after an interval of somei 
throe weeks this offer wa3 withdrawn.i 
Tho appellants know nothing of this 
incident until after litigation had begun, 
so that, whatever else may bo made of ib, 
estoppel, on tho basis of a representation 
available to tho appellants and a couso- 
quent change of position on their pa rt 
is out of tho question. 

It was on this incident that tho judg¬ 
ment turned, which tho trial Judge 
gave in favour of the appollants for a 
total loss. Ho hold that, by reason of 
those communications hetwoon tho 
underwriters and a third party, bhoro, 
had been a binding acceptance of the 
abandonment, which had been tenderod 
by the assured, in spite of their formal 
refusal of it. Ho held that they had 
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done an act which could only bo justi¬ 
fied under a right derived from abandon' 
naent, for said he, does not the soli¬ 
citation and receipt of a bona-fide bid to 
purchase necessarily imply power to 
make title should the bid be accep¬ 
ted? ” Their Lordships can only say, as 
the Court of appeal said, that it does 
not. The underwriters in this tentative 
negotiation did not act as owners of the 
tug or exercise dominion over it, aud 
they did not purport to sell and convey 
or to make a title for that purpose. An 
agreement to sell, had it been concluded, 
would only havo been an executory con¬ 
tract. which they would be able to perform 
if and when they chose to accept the 
adaisdonment, but in itself it could not 
be an act of ownership. As a matter of 
fact, this everyday proceeding was noth¬ 
ing more than a precaution, equally 
available in connexion with proving 
a defence in case they should resist the 
claim or with preparing to mako the best 
of the loss if they should give up the 
contest and elect to pay. The analogy 
of goods sold by sample, or delivered on 
approbation to a person, who there¬ 
upon sells them over to a third party 
and so determines his right to elect 
whether he will take the goods or return 
them, is one which, though it was urged 
on their Lordships by counsel at the 


value, there was such a margin as mad 8 ' 
the loss partial only, and that as to th e 
amount of that partial loss the $11,500> 
tendered before action and paid into 
Court, taken together with the amount 
of the salvage bill, which underwriters 
had discharged, sufficed to satisfy the 
assured’s claim. 


The contentions of the appellants, be" 
fore their Lordships were : (1) that there! 
was a constructive total loss, because the 
assured had been " deprived of the pos¬ 
session of his ship . . . by a peril in- 

suied against,” and because it was 
unlikely that he could recover (Marine 
Insurance Act, S. 60 (2)), unlikely, that 
is, at the time when he gave his notice of 
abandonment; and (2) that when thfr 
tug wont to the bottom there was an 
actual total loss, in accordance with 


Lord Halsbury’s well-known observation 
in the case of the “ Blairmoro ” (1898, 
A. C., at p. 593). 

In this case a controversy has been raised 
which I had thought had long since been laid 
to rest . . . • " I myself should say a ship 

was totally lost whou she goes to tho bottom of 
the sea, though tho modern mechanical skill 
may bring her up again, and I think, in constru¬ 
ing a oontract, now for many years a common 
contract, no one could doubt that that contract 
was intended by the parties to complete tho loss 
of a ship as comprehending tho case of her being 
sunk. 


bar, it is impossible to adopt. 

As tho trial Judge had not .tried the 
issues of actual, constructive or partial 
loss, or of the amounts payable accord¬ 
ingly, the Court of appeal proceeded to 
determine them on the shorthand notes of 
a very copious examination and cross-exa¬ 
mination of the witnesses on both sides. 
To this course no objection was taken. 
The plaintiffs did not sook to have tho 
case sont back to the trial Judge to com¬ 
plete tho bearing ; the dofondants wore 
content to take tho decision of the Court 
of Appeal. In tho result tho Court, 
having the fullest materials before them 
on questions which aro essentially 
questions of figures and of fact and 
dependod little on tho credibility of the 
respective witnesses, came in otTeot to 
the conclusion that the Joss was not an 
actual total loss, for the tug was clearly 
oapable of being salved and repaired, as 
any prudent uninsured owner would 
have seen ; that, on a comparison of tho 
aggregate cost of salvago, repairs and 
incidental expenses with tho insured 


The first contention is disposed of at 
onco as soon as it is appreciated how 
probable tho recovery of the tug was, 
even when tho notico of the abandon¬ 
ment was given. The tug had sunk near 
to a great city aDd within the neigh¬ 
bourhood of its harbour. Skilled per¬ 
sons and modern appliances were avai¬ 
lable to raise her. The weather caused 
no difficulties : the exaot spot whore she 
sunk was oasily ascertained. Sho was 
neither very large nor vory heavy. The 
diver at onco found that sho rested con¬ 
veniently on a gravel bed and was 
neither broken up nor in dangor of going 
to piocos. Experience at Vancouver 
showed as experience has shown in 
many othor similar places, that it was 
quito a foasiblo operation to raiso such 
a vossel. Even tho dopth in which sho 
lay, and the fear, in any case rather a 
remoto one, that tides and ourionts 
might havo ehiftod her position into 
much deeper water, was at onco founc 
to havo nothing in it. The appellants 
accordingly failod to bring thomsolvos 
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within S. 60 (2), and it is unnecessary to 
consider the question which has been 
raised (see Arnould on Marine Insurance, 
11th Ed., S. 1097), whether or not the 
old rule, which makes tho commence¬ 
ment of the action tho crucial moment 
in considering whether a constructive 
total loss has occurred, has been modiGed 
by Ss. 61 and G2. 

As to the second argument, Lord 
Halsbury’s observation has unfortunately 
been so applied in this case as in itself 
to re-awakon controversies, which in his 
time were well settled. If Lord Hals- 
bury meant to deoido that, when the 
' Blairmore ” sank, she was, then and 
there, totally lost, the whole discussion 
on which the rest of his judgment and 
tho judgment of his colloagues turn, was 
otiose, nor was any notice of abandon¬ 
ment required at all. So far, however, 
from the action being, as in this view it 
was, for an aotual total loss, it had from 
the first been brought for a constructive 
total loss (21 Rettie 893), and the issue 
was whether, by raising her at their own 
expense, the underwriters could insist 
on eliminating this item of salvage from 
tho comparison bet wean her repaired 
value and tho costs of putting her in a 
position to bo repaired and of then 
repairing her, and could on this footing 
successfully avor that there was only a 
partial loss, namely, the cost of the 
repairs themselves (Lord Watson, pp.601 
aud 602; Lord Horschell, p. 610). What 
Lord Halsbury said was not necessary 
to the decision nor was it part of the rea¬ 
soning on which the decision of tho house 
was based, and it exprossess only bis opi¬ 
nion at that timo on the particular fact 
the case presented, viz., that this ship 
had been sunk in a squall iu sixty 
fathoms (24 Rettie at pp. -898), while 
laid up in ballast in San Francisco Bay 
in the year 189G. Tho physical possi¬ 
bility of raising a sunken ship depends 
not only on tho place whore she lio^, 
her size and injurios, and tho available 
facilities for salvage work, but also on 
the existing state of tho salvors’ art, 
which, sinco 1896, has made very consi¬ 
derable advances. Lord Halsbury’s 
remark must not be taken as meaning 
that any ship is an actual total loss 
whonever sho is under water, nor oven 
vhon sho is submerged in suoh cir¬ 
cumstances as to present to salvors a 
problem of some difficulty. It does not 


therefore, avail to relievothe appellants 
from the necessity of proving a construc¬ 
tive total loss in this action. 

The rest of tho case raises questions 
of figures only, as to which the Court of 
appeal had materials fully sufficient to 
justify their findings without being open 
to review except upon questions of prin¬ 
ciple. It was argued that such a ques¬ 
tion was to be found in the estimates of 
the cost of repairs presented by the 
underwriters, and that, a3 against them, 
the assured was entitled to pin them 
down to their highest estimate, since all 
wero put forward as worthy of credit 
and none could, therefore, be described 
by tho underwriters themselves. There 
is one obvious fallacy in this ingenious 
argument. This evidence was not given 
in respect of a fact, which was within 
the coguisauce of those who presented it. 
Tho subject was a matter of opinion and 
was strictly one of estimate, not of 
knowledge. Tho witnesses were quali¬ 
fied technically, and their business was 
by their special skill, to assist the Court 
in solving the question in issue, namely, 
the true cost of repairs. On their evi¬ 
dence the Court had to oxorcise a judi¬ 
cial selection and this was properly done, 
nor can their Lordships now review it. 
A figure was chosen, which failed to 
establish either a constructive total 
loss or a partial loss to an amount in 
excess of tho aggregate of the sum paid 
into Court and of the salvage service, of 
which tho plaintiffs had the gratuitous 
benefit, aud with this conclusion their 
Lordships do not interfere. They will 
accordingly humbly advise His Majesty 
that this appeal ought to bo dismissed. 

G.B. Appeal dismissed. 

Solicitors for Appellants— Johnson, 
Jacks and Calclough. 

Solicitors for Respondents — IF. A. 

Crump and Sons. 

_ _ • 
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(From Lahore) 

23rd June 1927 

Lords Siniia, Blanesburgh, 
Salvesen, Sir John Wallis and 
Sir Lancelot Sanderson 

Balia Mal and others —Appellants. 

v. 

Ata Ullah Khan and others —Respon¬ 
dents. 

Privy Council Appeal No. 21 of 1926. 
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* £ Mussalman Wagf Validating Act (1913) 

Act is not retrospective—For validity of icaqfs 
prior to the Act there must Ic substantial dedi¬ 
cation to charitable purposes—Settlor may pro¬ 
vide for himself and his dependents for their 
lives—Provisions of the deed must be looked to 
rather than the language . 

The Mussalman Waqf validating Act has no 
retrospective operation. Under the Act a waqf is 
not rendered invalid because it appears that the 
main object of the settlor was to make a settle¬ 
ment of the property on his family rather than 
to devote it to what are ordinarily understood as 
charitable purposes whereas v ith regard to waqfs 
created before the passing of the Act the test 
still is 4 Was there a substantial dedication of 
the property to charitable purposes/ The test 
may sometimes be difficult of application and in 
applying it the Courts, especially since the 
passing of the Act, will not be disposed to con¬ 
strue the provisions of the deed too strictly, but 
the question must remain whether the properties 
have been substantially dedicated to charity or 
whether they have beon put into waqf by the 
settlor with the real object of effecting some non* 
charitable purpose for instance, that of making 
a family settlement of his property which would 
otherwise be invalid as opposed to the Mahom- 
odan law of succession. The settlor may make 
provision for the maintenance of himself and of 
thoso who are dependent on him for the terms 
of their lives. Such provisions would in no way 
be inconsistent with a substantial dedication to 
charity. On the other hand, if it should appear 
that tho bulk of the income was settled on the 
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him. He died within the year, on the 
15th January 1908, and thereupon his 
son Nasir-ud-Din took possession of the 
properties, successfully opposed the ap¬ 
plication for mutation of names made on 
behalf of the present plaintiff, who was 
then a minor, as mutawalli of the wakf, 
and remained in possession until his 
death in July 1913. In the following 
year, the house property included in the 
wakfnama was attached in execution by 
one of his creditors, and the plaintiff’s 
objections as mutawalli to the attach¬ 
ment having been disallowed, he filed 
tho present suit by his next friend to 
establish the rights of wakf. 

The Subordinate Judgo at Amritsar 
and the High Court at Lahore both deci¬ 
ded in his favour, and the defendants, 
who represent the attaching creditors, 
then obtained leave to prefer tho present 
appeal to His Majesty in Council. The 
only question argued before their Lord¬ 
ships was whether under the wakfnama 
the properties of the settlor were validly 
dedicated to charitalo purposes and it 
was admitted that, if the wakfnama had 
beon executed subsequently to the pass¬ 


line of tho descendants and need only to bo 
given to charity on failure of such line an event 
which might be indefinitely postponed then the 
fair inference might be that his object was to 
make a settlement on his family which would 
not otherwise havo been possible and that pro¬ 
perty sottled on such terms should net be pro¬ 
perly said to be substantially dedicated to 
oharity, [P 192 02 ; C 191 C 1] 

In considering this question regard must be 
had to tho provisions thum^olves rather than to 
tho language in which they are expressed. 
Because even where the intention is not to make 
a substantial d edication to charity, tho object of 
tho draftsmui would ba to m ike it appear as far 
as possible that it was so. (P 193 C 1] 

It must be note! that tho properties must bo 
substantially dedicated to charity and not that 
the gift to charity should be s ibstintial : A. I. 
R. 1922 P. C. 107 ; A. 1. R. 1910 P. C. «G ; 17 
Cal. 498 (P. C .) and 23 ill. 233 (P. C.) R«f. 

• (P- 195 C 1J 

G. R. Lowndes and B. Dube —for 
Appellants. 

L . Dc Gruythcr and J. M. Parikh —for 
Respondents. 

Sir John Wallis.—On tho 16th 
March 11107, tho late Mian Muhammod 
B.akhsh executed n wakfnama or a deed 
of wakf, by which ho purported to dedi¬ 
cate all hia remaining proportion to 
oharity 8ubjoot to certain provisions for 
hia own maintenance and tho main¬ 
tenance of tho people who had claims on 


iug of the Mussulman Wakf Validating 
Act, 1913, it would not havo been open 


to objection. It has, however, boon ruled 
by tho Board in Khajeh Solehman Quadir 
v. Salimullah Bahadur (1) that tho Act 
has no retrospective operation and it 
therefore becomes nocossary to examine 
tho provisions of tho deed in the light 
of tho decisions of the Board as to wakf 
which woro unaffected by tho Act. Under 
the Act a wakf is not rendered invalid 
because it appears that tho main object 
of tho settlor was to moko a settlement 
of his property on his family rather than 
to dovoto it to what are ordinarily under 
stood as charitablo purposes, whoreas, 
with regard to wakfs croatod before the 
passing of the Act, tho tost still is as laid 
down by tho Board in Md. Asanullah v. 
Amarchand (2), Mujibunnissa v. Abdul 
Rahim (3) Ramanadan Chettyar v. 
Levval Marakayar (4) and Khajeh Solch- 
man Quadir v. Salimullah Bahadur (l),j 
was thoro a substantial dedication of tho 


L) A. 1. R. 1922 P. 0. 107 = 19 Cal. 820—49 

I. A. 153 (P. CJ. . no . Q 

2) ( 1890 ) 17 Cal. 499 = 17 I. A. 28—5 Sar. 

176 (P. C.). . . „ o „ 

I) (1921] 23 All. 233=28 I. A. 15—7 Bar. 

829 (P. C.). w . , lfl .. 

) A. I. R. 1910 P. C. 80=40 Mad. lib—14 

I. A. 21 (P. 0.). 


1927 Balla Mal v. Ata Ullah khan (Sir John Wallis) Privy Council VXi 


properties included in the wakf to chari* 
table purposes ? The test may some¬ 
times be difficult of application, and in 
applying it the Courts, especially since 
the passing of the Act, will not be dis¬ 
posed to construe the provisions of the 
deed too strictly ; but still the question 
must remain whether the properties 
included in the wakf have been substan¬ 
tially dedicated to charity or whether 
they have been put into wakf by the 
settlor with the real object of etlecting 
some non-charifcablo purposo such as, 
for instance, that of making a family 
settlement of his property which would 
otherwise bo invalid as opposed to the 
Mahommadan law of succession. 

In the present oaso Mian Muhammed 
Bakhsh had already made a charitable 
disposition, in accordance with his moans 
by the creation of an oarlier wakf, which 
is mentioned in the deed ; and it appears 
fairly clear that it was because Nasir-ud* 
Din - , his only son, was a man of had 
character, that he decided to put the 
re3t of his property into wakf. This ho 
was at full liberty to do, provided 
that ho devoted it substantially to 
charity. Further, seeing that he was 
putting all his remaining property into 
wakf, it necessarily followed that he 
must be at liberty to make some 
provision for the maintenance of himself 
and of those who were dependent on him 
for the term of their lives, and such 
provisions would bo in no way inconsistent 
with a substantial dedication to charity. 
On the other hand, if it should appear 
that the hulk of the incoiqo was settled 
on the lino of his own descendants, and 
need only go to charity on failure of 
such line, an event which might he in¬ 
definitely postponed, then the fair in¬ 
ference might ho that his object was to 
make a settlement on his family which 
would not other wise have been possible, 
and that property settled on such terms 
could not properly bo said to ho substan¬ 
tially dedicated to charity. 

Lastly, in considering this question 
regard must ho had to the provisions 
themselves rather than to the language 
in which they are oxprossod, because oven 
whore the intention was not to make a 
substantial dedication to charity, the 
object of the draftsman would bo to make 
it appear as far as possible that it was so. 

With thoso observations their Lord¬ 
ships will proceed to examine the provi¬ 


sions of tho deod, of which the material 

terms wore as follows : 

1, Muhammad Bakhsh, sou of the late Mian 
Saudagar of Nurpur, Casto Gill, resident/ of 
Amritsar, Katra Ghauayau, do hereby declare as 
follows : 

Tho immovable estate, mentioned below, is 
exclusively owned, acquired, built and founded 
by me without the partnership of anybody else 
and the same is in ray proprietary possession. 
I follow the Mahomedun Law. . . . 

Since with the object of earning reward in 
the next world as well as in this world 1 have 
for a long time been maintaining tho poor, the 
needy, tho servitors at the Mosque, students re¬ 
ceiving religious education, widows, revered 
Sayeds, and orphans, in general, and the under¬ 
mentioned persons (who are my kith and kin), 
in particular, thinking tho same to be a good 
deed, and I havo for a long time been cherishing 
the idea that tho said good work should continue 
oven after my doath and that the said persons 
should be looked after and maintained as before 
even after my death, as I have beeu looking after 
and maintaining them during my lifetime. 
Therefore I, in order to complete and accomplish 
the said object, havo hereby, of my own accord 
and free will while iu tho enjoyment of my right 
souses and sound health and without the 
inducement of any other person, m ide the entire 
aforesaid property wakf from to-day, and giving 
up my proprietary rights in toto I agree. 

, . . Tho entire income from the said property 
(after it has been deposited with the Mutwalli 
for the time being and after the expenses, in 
connexion with the Government demands, pay 
of the servants engaged for the above-mentioned 
wakf property, repairs, and other expenses which 
may be necessary for tho said property, and also 
the expenses in connexion with the disputes over 
tho said property have been deducted therefrom) 
shall, through the Mutwalli, be divided half- 
yearly at tho time of kharif and rabi harvests 
amongst tho following persons : 

1. The poor, tho needy, tho Sayeds, servi¬ 

tors at the Mosque, student* receiving 
religious education, widows, orphans, 
without distinction of name and place Rs. 
of residence ... ... ... 73 

2 . 1, who make the property wakf, for my 

own maintenance ... ... ... 250 

3. Nasir-ud-Din, my son ... ... 120 

4. Musammat Sirdar Begum, wife of my 

son, so long as she remains abad with 

my son as his wife... ... ... 120 

If my son divorce her and she, even 
thou, lives with me, obediently to 
me, and leading a life of chastity, 
and acts in accordance with my 
directions, she would got ... 00 

5. Musammat Iqbal Bibi, wife of Abdul 

Abad, and Abdul Ahad, Kurcshi, and 
their direct lineal descendants ... GO 

G. Ghulam llassan, son of Azirn Bakhsh, 
and Mt. Sahibo, widow of Azirn 
Bakhsh, deceased ... ... ... GO 

7. Musammat Rabia, daughter of Nabi 

Bakhsh, iny brother-in-law (wifo's 
brothor) ... ... ... ... CO 

8 . Musammat Ghulam Fatima, wife of 

Sultan ... ... ... ... 24 

9. Musammat Azizan, daughter of Ghasita, 

my mother's sistor’s daughter 


12 


191 Privy Council Balla Mal v. Ata Ullah Khan (Sir John Wallig) 


10. In case the income from the estate after 
deduction of tho aforesaid expenses is not so 
feutricient as may be divided amongst the persons 
mentioned in paragraphs Nos. 2 to 9 according 
to their respective fixed shares, tho fixed amount 

o each ono s share shall bo decreased propor¬ 
tionately. v v 

11. In case the income from tho estate after 
deduction of the expenses, and after setting apart 
the etipond of each of the aforesaid persons, 
exceeds, the surplus amount shall be given to 
tbc Muhammadan schools alone mentioned 
iu paragraph No. 1 as desired by tho Mutwalli. 

12. Iu the event of the death of any cf the 
persons mentioned in paragraphs Nos. 2 to 9. the 
money allotted to his (or her) share shall bo 
Riven proportionately to the other persons who 
may be alivo or to some of them or to any one 
of them whom tho Mutwalli.thinks it proper to 
Rj'e. < r tho Mutwalli himself, according to his 
choice, shall give as much of it to the persons 

mentioned in paragraph No. 1 as he thinks 
proper. 


ULLAH KHAN (Sir John Wallis) 1927 

Nasir-ud-Diu, Dear Ata Ullah Khan, sou of 
Raja Allah Dad KhaD, shall be the Mutwalli 
and shall be entitled to get the said maintenance 
allowance. When my line of descent or that of 
my brother, Ghulam Rasul, becomes extinct, the 
then Aujuman Islamia, Amritsar, can be the 
Mutwalli of the property made wakf. But so 
loug as my line of descent and that of mv 
brother Ghulam Rasul (no matter if there 
remains only one person alive), do not become 
extinct, the said Aujuman shall in no way, 
interfere jn the trust of the said property. 

24. I, as Mutwalli and as the person making 
the property wakf, shall, till my lifetime, reside 
in the Haveli, made wakf, situate in Amritsar, 
Katra Ghanayan. After me, Nasir-ud-Dio, my 
son, with his wife and children, and Ghulam 
Hassan with his family, and Mt. Sabibo 
mother of Ghulam Hassan, shall reside iu the 
said Haveli till thoir lifetime. 

Tho first thing to lie observed about 
these provisions is that out of the 


lo. The Mutwalli for the time being shall 
continuously receive R = . 120 out-of the income 
half-yearly as compensation for his services 
rendered in connexion for his supervision and 
management cf the said property made wakf. 
Tho said amount shall also bo considered as 

forming part of the expenses iu connexion with 
the sii 1 property. 


anual expenditure of Rs. 1,558, provided 
for in paragraphs 1 to 9, Rs. 146 are 
applied for purely charitable purposes, 
Rs. 1,100 for the support of tho settlor 
and his family, and Rs. 312 for the sup¬ 
port of the dependants mentioned in 
paragraphs 6 to 9. If the Rs. 146 


19. rile sums which have boon allotted as 
stipends to the persons mentioned in paragraphs 
Nos. o to 9 have beon allotted in the name of 
<*od to earn reward simply on tho understanding 
that tboy, being holpless widows, orphans and 
needy, cannot maintain themselves, but that 
they stand in need of support. For this reason 
the entiro amount to be given iu tho name of 

*L i. ° VV " 111 Paraphs No. 1 and Nos. G to 9, 
shall bo considered to be Rs. 199 in all for each 
half-year in addition to the amount which shall 

be given under paragraph No. 12. 

• • • * 


devoted to charity were necessarily to be 
increased as the life annuities fell in, 
thoro could, in thoir Lordships’ opinion, 
bo no question as to the validity of the 
wakf. Unfortunately, this is not the 
schemo of the deed. Under paragraph 
12, as tho annuities fall in, the money 
allottod for them is to ho divided by the 
mutawalli proportionately among the 
surviving annuitants, or be given in his 
discretion to some or ono of them, or he 


^1* ^ nono of tho porsons mentioned in para¬ 
graphs Nos. 2 to 9 remains alivo, all the sums 
allotted to them shall, in tho namo of God, bo 
wholly and solely sport for tho poor, tho 
orphans, tho needy, Sayeds, servitors at Mosques, 
studonts receiving religious education, widows 
and for other lawful charitable purposos. 

22, I will remain Mutwalli of tho said estato 
till my lifetime. After iny death, only that 
]>crson shall bo tho Mutwalli whom I appoint as 
such by virtuo of a writton will bearing my 
signature. In tbo event of my not appointing 
any Mutwalli by virtuo of a written will signed 
by ine, the male member of my family, who will 
be fit, honest and dobtloss. and is of good char¬ 
acter, shall bo tbo Mutwalli. After tho appoint¬ 
ment of tho said Mutwalli, if my son Nasir-ud- 
J'in bears a good ebaraoter and is debtless, and 
lots Mt. Sardar Begum llvo in his houBc lovingly 
and peacefully, thou, undorsuoh circumstances, 
after a period of three years tho porson named 
above can be Mutwalli of tho proporty made 
wakf. Alter Nasir-ud-Din, his direct malo lineal 
descendants can bo successively appointed Mut- 
wallis and can. In my placo, bo entitled to got 
>ny wholo maintenance allowance. In oaso 
there is no male descendant from tho lino of 


13 to give as much as ho thinks proper to 
tho porsons mentioned in Article 1, that 
is to say, for puroly oharitablo purposes. 

Further, it is to bo ob c ervod that oven 
this provision is not applied uncondi¬ 
tionally to tho amount of Rs. 500 re¬ 
served for his own maintenance. In para¬ 
graph 22, which confers tho oflice of 
mutawallii after his own death con¬ 
ditionally on his son, and failing this, on 
his son’s descendants and afterwards on 
his male agnates and on failure of that 
lino on tho Anjuman at Amritsar, ho 
providos that while tho oflice is held by 
his descendants or agnates, they aro to 
have the annuity of Rs. 500 reserved for 
his own maintenance in addition to the 
mutawalli’s salary of Rs. 240, provided 
for in paragraph 12. 

Paragraph 24 also confors upon his sod 
with his wife and children and upon 
some of the dopondanfcs mentioned in 
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paragraphs 6 to 9 a right to reside in the 
family house for life. 

The result is, that so long as there are 
agnates of the settlor in whom the office 
of mutawalli can vest, the mutawalli is 
to get an amount of Rs. 500 in addition 
to hi 9 salary of Rs. 240 as mutawalli, 
and the mutawalli is also to pay the 
descendants of the settlor's daughter, so 
long as there are any, annually Rs. 120 
and so much of the remaining lapsed 
balance as ho chooses. Ho is not under 
any obligation to spend any of this sum 
for charity, though it is in his discretion 
to do so. In these circumstances, it 
seems difficult to say that the properties 
have been substantially dedicated to 
charity. Hero it is necessary to observe 
that the law as laid down by the Board 
i3 that the properties must he substan¬ 
tially dedicated to charity, not, as one of 
the learned Judges of tlie High Court 
has observed in passing orders on the 
application for leave to appeal, that the 
gift to charity should be substantial. 
It appears to their Lordships that the 
wakf in question fails to satisfy this test, 
and they will accordingly humbly advise 
His Majesty that the appeal ho allowed 
and the suit dismissed with costs 
throughout. 

I).d. Appeal allowed. 

Solicitors for Appellants— By. S. L. 
Polak. 

Solicitors for Respondents— T. L. 
TVilson and Co. 


^ A. I. R. 1927 Privy Council 195 

(From Calcutta) 

27th May 1927 

Viscount Sumner, Lords Atkinson 

and Carson 

M. A. Sassoon and Sons , Lid. —Appel¬ 
lants. 

v. 

The International Banking Corpora¬ 
tion —Respondents. 

Privy Council Appeal No. 99 of 192G : 
Calcutta Appeal No. 65 of 1925. 

❖ (a) Negotiable Instruments — D/A drafts — 
Discounting with a bank —Confirmed credit 
therefor provided In another bank—Drafts dis¬ 
honoured after acceptance—Documents of title 
delivered to consignee on acceptance of drafts — 
Claim against drawers—Delivery of documents 


not unreasonable — Drawers are liable In the 
absence of express contract negativing recourse 
or breach of contract or other duty having that 
effect—Discounting Is not an out and out sale. 

In respect of a certain forward contract for 
sale of goods entered into by S. A Co. with. 
K. A Co., the buyers K. A Co. bad arranged 
with E Bank for credit to be available for the 
discouut of the drafts to be drawn in respect of 
the shipments and S. A* Co. were informed by the 
E Bank that the latter were prepared to make 
advances and or negotiate the drafts if presented 
to them with their relative bills cf lading, 
iuroices and policies and that the above credit 
was a confirmed one, In respect of August ship¬ 
ment under the contract S. & Co., drew D/A 
drafts on K. A Co. making the bills of lading 
deliverable against acceptance of the drafts by 
K. A Co. and discounted the drafts not with 
E Bank, but with another bank, I bank. The 
memorandum requesting the I Bank to discount 
the drafts bore the words “for our 3 M/St D/A 
drafts on lv. A Co. drawn under J /Agreement 
signed with E Bank”. The I Bank delivered the 
documents to K. A Co. on their acceptance of 
the drafts and on dishonour at maturity by the 
acceptors, sued the drawers S. A Co. The de¬ 
fendants contested their liability on the ground 
that by reason of the discounting transaction, 
the delivery of the bill of lading to the E Bank 
became a matter of contract between the parties 
and that the plaintifTs right of recourse against 
the defendants was suspended and became in¬ 
effectual unless and until the E Bank made 
default and further that by the delivery of the 
bills of lading to K. A Co. the plaintiff had 
impaired the defendants* security of recourse 
against E Bank available under the confirmed 
oredit. 

Held : that having regard to the description 
of the drafts as D/A drafts, the conduct of the 
plaintiffs in handing over the bills of ladiug 
against the consignees’ acceptance was not un¬ 
reasonable and that any rights of recourse 
against the E Bank, which might hive been 
available to the plaintiff uuder the confirmed 
credit of the E Bank, would not impose on them 
a duty towards the defendants sons to modify 
their ordinary right of recourse against the 
drawers under the drafts. To limit the plaintiff's 
prima facie right of recourse against the defen¬ 
dants, the former must show that when they 
discounted the drafts, they bargained that the 
transaction should be without recourse, or some 
breach of contract or duty on their part which 
would have that effect in law. 

Mere negotiation of the drafts pursuant to 
exohauge broker’s contract was in itself an out 
and out purchase of them by the Bank without 
recourse to the drawers in any event. 

❖ (6) Deed — Construction—Printed form with 
cause deleted—Same effect as If non-existent . 

The effect of doloting words in a printed form 
of mercantile contract was the same as if the 
deleted words had never formed part of the priut 
at all. [P 198 C 2] 

F. B. Merriman and J. Nissiyyi —for 
Appellants. 

Herbert Cunliffe and 31. R. Jardine — 
for Respondents. 
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. Viscount Sumner.— The appellants 
in this case were sued in the High Court 
at Calcutta, as drawers of four bills of 


•exchange, by the respondents, who dis¬ 
counted them, the bills having been dis* 
honoured at maturity by the acceptors, 
Messrs. George Knowles and Company, 
limited, of London. The decision went 
against them both at the trial and on 
appeal, but the High Court granted their 
certificate for loavo to appeal to His 
Majesty in Council. 

1 he appellants are export merchants 
in Calcutta, and on the 9th August 1923, 
they otfored two drafts for discount to 
the respondents, who are hankers there. 
Two others for the same amounts were 
sen 1 : on the 6th September. Tho second 
transaction was a more transaction of 
course, following on tho first. 

Tho documents were put before Mr. 
Thompson, tho respondent’s manager, 
and on his approval of thorn the drafts 
v\ ei o discounted. In addition to the two 
diatts, there were a bill of lading for 
2o hales of gunnies to bo delivered at 
Dundee and an invoico and mills’ speci¬ 
fication relating to them. By arrange¬ 
ment, an insurance policy was to be and 
was produced in England and it noed not 
bn further roforrod to. Thoro was, fur¬ 
ther, a lettor of advice, dated tho 18th 
•Juno 1923, from the Eastern Bank, Cal¬ 
cutta, to Messrs. 8assoon and Company, 
and a memorandum from Messrs. Sassoon 
and Company, containing their request 
for discount, tho amount to be passed to 
their credit. 

This memorandum showed a conversion 
of tho amounts of the two drafts, viz., 
£696 10s. Od. into rupees at Is. 1 3/l6d., 
as per Messrs. T. S. A pear and Company’s 
contract, dated tho 11th May 1923, boing 
the amount for which crodit was askod. 
The drafts wore thus described : ’ For our 
;j WSt. D/A drafts 2018 and 2018A on 
Messrs. Goorge Knowles and Company, 
Limited, London,” and they boro tho 
words valuo rocoivod for 2/3 halos 
gunnios shipped per s.s. ‘Malancha’ to 
Dundee drawn under L/Agroomont 
No. 237, dated tho 30th May 1923, signod 
with the Eastern Bank, Limitod, London, 
a* per advico dated tho 18th June 1923”; 
but, oxcopt as showing tho oxistonco of 
some relevant agroomont, with parti¬ 
culars to idontify it and conneot it with 
this particular transaction, those words 
do not carry the presont case any fur¬ 


ther. The bill of lading for twenty-fivo 
bales of gunnies shipped by J. S. Ezra 
made the goods deliverable to order, and 
was dated the 2nd August, and the 
invoice, dated the 8th August, was an 
invoice of goods by Messrs. Sassoon and 
Company for account of Messrs. George 
Knowles and Company, Limited, for the 
net amount of €696 10s. 0d. 

Although in the evidence nothing was 
specially disclosed as to the relations of 
Messrs. Sassoon and Company and Mossrs. 
Knowles and Company, the transaction, 
so far, was of tho most ordinary type. 
The contract with Messrs. Apcar had 
been mado by that firm as exchange 
brokers between Messrs. Sassoon and 
Company and tho International Banking 
Corporation. Messrs, Sassoon and Com¬ 
pany having sold the gunnies forward to 
Messrs. George Knowles and Company, 
wishod to protect themselves against 
fluctuations in sterling exchange before 
tho shipping dato arrived. Accordingly, 
they at once made a contract, by which 
they became entitled to discount for 
their approved drafts later on at the 
rate current on tho day of the contraot 
itself. They wore, in a word, content 
with their profit on the sale, and had no 
mind to speculate in oxchauge as well. 

On examining tho documents put be¬ 
fore him, Mr. Thompson apprehended 
tho nature of tho transaction above 
statod quite as fully as was necessary, 
though Mossrs. Knowles and Company 
and the terms of thoir purchaso contract 
woro unknown to him. Messrs. Apcar’s 
oxchiingo contract was for ‘‘approved bills 
of exchange, drawn at 3 M St. D/A on 
London at tho exchange of Is. 4 3/l6d, 
per rupee,’’ with certain options for 
shortor or longer terms at rates fraction¬ 
ally higher or lowor as specified, and the 
letter of advico from tho Eastern Bank, 
Calcutta, suflicod, oven if Messrs, Sassoon 
and Company's name had not done 
so, to socuro his approval of tho drafts 
on bohalf of tho respondent bank. 
Accordingly, Mr. Thompson passed on 
tho shipping documents to bo oxamined 
by his shipping dopartmont and, boing 
found in ordor, they were sont with the 
discounted drafts to London to bo doalt 
with thoro. Tho form in whioh tho In¬ 
ternational Banking Corporation in¬ 
structed thoir London oorros|»ondonbe, was 
of course a domostio matter and gave the 
appellants no fnrthor rights, Tho obii- 
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gations arising out of the discounting of 
the drafts under the circumstances of 
this case were obligations which, as bet¬ 
ween these parties, arose in Calcutta. 
As the letter of advice required, the 
amount and date of this discount transac¬ 
tion wore endorsed on it and stamped 
with the respondent bank's name. Messrs. 
Sassoon and Company got oredit for tbeir 
Rs. 10,326-7-9. On the other hand the 
respondents’ correspondents in London, 
duly following out their instructions, 
presented the drafts for acceptance to 
Messrs. Knowles and Company on tho 
28th August, and acceptance being duly 
given, handed over the documents to 
thorn. Unfortunately, the acceptances 
were all dishonoured at maturity, in tho 
case of the first two at tho beginning of 
December. Tho events relating to tho 
other two drafts sued on wero in all res¬ 
pects similar, and do not roquiro to be 
further mentioned. 

On the face of the bill transaction, 
the respondents wore entitled to recourse 
against Messrs. Sassoon and Company. 
By their pleadings, tho latter contended 
that, pursuant to Messrs. Apear’s ex¬ 
change contract,’the International Bank¬ 
ing Corporation purchased the drafts and 
no longer -had the right of recourse 
against the drawers, that would prima 
have belonged to the holder for 
valuo ; that in view of tho existence of a 
confirmed credit, of which tho Interna¬ 
tional Banking Corporation had notice 
they ought to have delivered the bills of 
of tho Eastern Bank, Limited, in London, 
and not to Messrs. George Knowles and 
Company ; that the appellants being 
precluded by this misdelivory from re¬ 
covering the price of tho gunnies from 
tho Eastern Bank, wero accordingly dis¬ 
charged from their liability on tho bills to 
the respondent, and, in tho alternative, 
that, if the respondents’ liability for this 
misdelivery sounded in damages only, 
the amount of such damage was the same 
as the amounts of tho bills, and could 
bo set off eo as to extinguish any liability 
on the bills. No custom of morebauts or 
bankers as to confirmed credits in con¬ 
nexion with documentary bills or other¬ 
wise was ploadod, proved, or relied on. At 
their Lordships’ bar tho appollants'counsol 
did not insist on tho contention that tho 
mere negotiation of tho drafts pursuant 
to tho oxchange brokers’ contract was in 
itself an out-and-out purchaso of thorn 


by tho Banking Corporation without 
recourse to the drawers in any event and 
the question whether tho remedy was by 
way of set off or only of counter claim 
for damages was nob debated before them. 

Tho conclusion of tho trial Judge that 
the transaction disclosed nothing to 
relievo the drawers from their liability 
was affirmed by tho High Court, the 
learned Judges holding that tho question 
really turned on the documents, and that 
whatever assumptions might be made 
in favour of Messrs. Sassoon and Com¬ 
pany as regards their transaction with 
Messrs. Knowles and Company, the des¬ 
cription which they gave of the drafts, 
unaccompanied by any explanation limit- 
ting tho effect of D/A as a description, 
entitled the International Banking Corpo¬ 
ration to surrender the bills of lading 
to tho acceptors on getting their accep¬ 
tances, as they did. 

The facts are as follows : Messrs. 
Knowles and Company became known to 
Messrs. Sassoon and Company as early as 
September 1922, and, after some corres¬ 
pondence, a contract was concluded 
between them on the 11th May 1923, 
for twenty-five bales of gunnies per 
month to be shipped from July to Sep¬ 
tember. So far as tho evidence shows, 
Messrs. Knowles and Company were then 
in reasonably good credit nor does it 
appear that their insolvency was sus¬ 
pected until tho time when they dis¬ 
honoured their first acceptances. They 
were throughout personally unknown to 
the International Banking Corporation. 

Tho terms on which Messrs. Knowles 
and Company from tho first proposed to 
deal and ultimately did deal with -Messrs. 
Sassoon and Company includod the 
following : tho price was c. i. f. U. K„ 
and roimbursomont was to bo by drafts 
at ninety days’ sight against confirmed 
credit, to be opened in the sellers’ favour 
upon tho conclusion of each contract, 
Aftor the first purchaso and'salo had been 
concluded, tho Eastern Bank in London 
wroto to its branch in Calcutta on the 
31st May 1923, enclosing copies of letters 
of agroomont with that bank signed by- 
Messrs. George Knowles and Company on 
tho previous day and described as being 

in favour of Messrs. Sassoon and Company 
available to bo presented at three months 
sight against full shipping dooumouts. 

While this letter was in tho post Messrs. 
Sassoon and Company cabled to Messrs. 
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Knowles and Company on the 5th June, 
'‘Referring to your letters of credit they 
must he confirmed irrevocably/’ There¬ 
upon on the 19th June, the Eastern Bank 
London cabled to its Calcutta branch 
that the letters of agreement signed by 
Messrs Knowles and Company of which 
copies had been forwarded were “now 
confirmed.” The communication itself 
which had obviously been made by Messrs. 
Knowles and Company to the Eastern Bank 
in London between the 5th and 19th June 
is not in evidence but Messrs. Knowles 
and Company’s letter of agreement ad¬ 
dressed to the Eastern Bank in London 
and dated the 30th May is endorsed by 
some one in pencil, “Made confirmed 
credit loth June 1923.” It is sufficient 
to quote from it following : 

We hereby authorize and request you and 
your agent in Calcutta to give banking facili¬ 
ties and accommodation . . . against and or nego¬ 
tiate on or before loth October 1023 and any . . . 
bills . . . not execeeding three months after 
sight and drawn ou us bv or endorsed by Messrs. 
A, Sassoon and Sons Limited and . . . we 
hereby agree duly to accept any such bill 6r 
bills for any sum or sums not exceeding in tho 
aggregate £2 080 and to pay tho amounts of such 
bill or bills at maturity. 

Tho drawers and/or endorsers and/or tho 
holders of such bill or bills will hand over, but 
merely by way of collateral security, to you 
bills of lading for merchandise . . . and wo 
agree that, in case you consider it necessary, you 
6 hal! bo at liberty to sell . . . any of tho said 
merchandise . . . and apply tho net proceeds 
. . , towards payment of the said bill or bills . . . 

It is further agreed that the granting of the 
said facilities and accommodation and/or the ne¬ 
gotiation oi any bill or bills above referred to 
shall bo optional, and that this agreement can¬ 
not bo oither revoked or altered in any way 
except in writing with tho oxpross consent of 
your bauk .... 

Of this document, which appears to 
have boon headod “Agroomont from 
London No. 2 (with rocourse)”, no copy 
was Bent to Messrs. Sassoon and Company, 
though a copy was sent to tho Eastern 
Bank’s Calcutta Branch. On tho 18th 
Juno, howovor, tho Calcutta Branch sonfc 
to Messrs. Sassoon and Company a letter 
of advico, of which tho following parts 
aro spooially material : 

Wo bog to Inform you that an advico has 
reached ua from our London office of letter of 
Agreement No. 237, signod by G. Knowles and 
Company, Limited, authorising us to negotiate 
a bill or bills drawn by you on George Knowlos 
and Company. . . . 

Wo aro informod that bills of lading for mer¬ 
chandise, together with tho relative invoices and 
policies . . . will be handed to us. Such bills of 
lading should be presented to us In oomploto 
sets, mado out 'to ordor*, blank ondorsed. and 


marked by the shipping company 'freight 
paid' .... 

We have pleasure in informing you. that we 
are prepared at our option as usual to make 
advances against and/or negotiate any hill or 
bills drawn in compliance with the terms of this 
letter. 

This letter of advice was on a printed 
form, and after the above words “of this 

letter,” the form proceeded as follows : 

It being understood that this is not a con¬ 
firmed bank credit and you are in no way released 
from the ordiuary liability of drawers. 

These last words from “it being” to 

of drawers”, were deleted, and after the 
signature of the Eastern Bank of Cal" 

cutta there followed two additions, viz.: 

Pleaso note that this authority is a confirmed 
credit. 

When offering drafts for negotiation under 
this authority, it is imperative that this letter 
be produced to enable the negotiating bank to 
note payments on tho back hereof. 

On these documents the following 
observations arise. 

(1) It was apparently part of the 
appellants’ argument that the deletion of 
tho words in the form "you are in no 
way released from the ordinary liability 
of drawers” in combination with tho 
added words, “this authority is a con¬ 
firmed credit," imports that “you aro in 
some way released from that liability.” 
Their Lordships cannot accept this. 
Thore is a good doal of authority, now 
old, about tho effect of deleting words 
in a printed form of mercantile contract, 
which it is not now necessary to oito, 
but they take it to be settled, in such a 
case as this, that the effect is tho same 
as if the deleted words had nover formed 
part of the print at all. The words ex¬ 
pressly added of course, remain to be 
construed. 

(2) Tho letter of agroomont, signed by 
Messrs, Knowlos and Company, contains 
only tho authority given and tho promise 
mado by that firm to tho Eastern Bank, 
Limitod. So far as tho record goes it is 
not shown how Messrs. Knowlos and 
Company and the bank arranged that tho 
bills of lading should roach tho latter 
in case the drafts woro discounted olse- 
whoro, nor is any actual agroomont dis* 
closed by which Messrs. Knosvlo3 and 
Company undortook to accept drafts 
presented by other parties, though no 
bills of lading wore tondorod. The 
general offoct of tho bank s undertaking 
and liability may bo oasily surmised, but 
thoir prociso torms must havo boon a 
matter of express arrangement botwoon 
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these two parties, and the actual under¬ 
takings of the Eastern Bank in London, 
which almost certainly was in writing, 
was not disclosed. 

(3) What the Calcutta Branch of the 
Eastern Bank conveyed to Messrs. Sas¬ 
soon and Company in their letters of 
advice, which was all the information 
that the latter had about the term3 of 
the agreement between Messrs. Knowles 
and Company and the Eastern Bank in 
London, was confined, except for the 
second addition above set out, to transac¬ 
tions, in which Messrs. Sassoon and Com¬ 
pany would send drafts, with documents 
attached, to the Eastern Bank in Cal¬ 
cutta for disoount, and would then hand 
over to the bank drafts and shipping 
documents against paymont or credit of 
the relative sum in rupees. Thencefor¬ 
ward the discounting bank would hold 
both drafts and bills of lading and, in 
accordance with Messrs. Knowles and 
Company’s letter of agreement, could 
look after itself. 

(4) It is contended that in spite of 
the words ‘ when offering drafts for ne¬ 
gotiation under this authority,” which 
authorize negotiations to the Eastern 
Bank alone, the succeeding words “to 
enable the negotiating bank,’’ convey 
that the authority advised in the letter 
of advice extends to transactions with 
other negotiating banks, and should not 
be construed as merely meaning to 
enable us when we negotiate the drafts. 

. . . Even if this he so (and it is 

a very summary way of converting the 
terms of a discount offer by one bank 
into an undertaking applicable to actual 
discounts by any other<bank), it does not 
follow that, if a third party bank nego¬ 
tiates, all the undertakings and all the 
dealings referred to in this lettor of 
advice will be or can be made applicable 
forth with to such a substituted transac¬ 
tion. 

If the drafts had been offered for dis¬ 
count to the Eistern Bank in Calcutta, 
or if, by arrangement between Messrs. 
Knowles and Company and the Eastern 
Bank, the drafts of Messrs. Sassoon and 
Company had boon drawn on the latter 
Chartered Bank of India v. Macfayden 
(1) ; Scott v. Barclays (2). the transaction 
would have boon one of a normal type 

(1) [1806) G4 L. J. Q. B. 307=72 L. T. 428= 

43 W. R. 397=15 R. 333. 

(2) [1923] 2 K. 13. 1. 


which has often been explained and 
illustrated in the decided cases, and it 
would have completely mot all the mer¬ 
cantile necessities which such a 
transaction has been devised to meet 
Guaranty Trust v. Hannay (3), except 
the possibility that the rate of exchange 
might have moved against Messrs. Sas¬ 
soon and Company between the 11th 
May and the 9th August. The uegotia* 
tion of the drafts with the International 
Banking Corporation under the circum¬ 
stances above detailed is, so far as repor¬ 
ted cases go, a novelty. It is here that 
the difficulty of this ease begins. In the 
case of Chandanmall Bengeney v. 
National Bank of India, Limited (4) 
some of the drafts mentioned were dealt 
with in the same way and under similar 
circumstances, but nothing in the deci¬ 
sion throws any light on the legal conse¬ 
quences, which this peculiarity may 
involve. 

According to the evidence on both 
sides, however, there was nothing extra¬ 
ordinary, still less irregular, in off ering 
drafts, fortified with the letter of advice 
of the Eastern Bank’s confirmed credit, 
to he discounted by another bank such 
as the International Banking Corpora¬ 
tion. Mr. Young, an official of the 
Eastern Bank, London, said that the post¬ 
script to the letter of advice meant that 
the negotiating bank might be the Eas¬ 
tern Bank or any other bank, and in 
this ho was not apparently spoaking 
merely of his own view of the wording 
of the postscript but of banking practice 
generally, for the plaintiffs’ manager, 
Mr. Thompson, said frankly that al¬ 
though the letter of advice “asked for the 
documents to go to the Eastern Bank, 
Limited, Calcutta,” it was “quite custo¬ 
mary for other banks to negotiate drafts 
under credits belonging to other banks,” 
and, in fact, “likelior than otherwise.” 
He said, further, that there was no 
particular difficulty about his sending 
the drafts and documents to the Eastern 
Bank for presentation to Messrs. George 
Knowles and Company, and that with 
different shippers ho would havo done so 
but in this case ho thought that tho 
credit arrangement had been superseded 
by Messrs. Sassoon and Company, that 

(8) [1918] 2 K. B. 023 at p. 660=87 L. J. 

K. B. (1223) = 119 L. T. 321=23 Com. Caa. 

339=34 T. L. R. 427. 

(4) A. 1. R. 1924 Gal. 552=61 Oul. 43. 
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for some reason they were deviating from 
the credit by sending in the bills for 
discount DA, that they wanted to allow 
(sic) these as documents against accep¬ 
tance, and that ho was willing on the 
strength of their names to discouut the 
drafts on those terms, viz., D/A. Under 
the terms of the letter of advice, he 
would liftve handed the documents to 
the Eastern Bank and not to Messrs. 
Knowles and Company, but he thought 
this credit arrangement had been super¬ 
seded. 

Of this evidence the appellants’ coun¬ 
sel have mado much, as they were fully 
entitled to do, and their Lordships think 
it right to consider the main question in 
the case on the footing of these answers, 
as both the Courts in Calcutta appear to 
have dono. They accordingly put aside 
certain contentions advanced by the res- 
pondentg’as follows. Neither the letter of 
agreement nor the letter of advice nor 
any document, which relates to them, 
makes thorn in torms "irrevocable,” the 
term "confirmed” alone being used, yet 
both words wero stipulated for by 
Messrs. Sassoon and Company on the 5th 
Juno 1923. According to Mr. Thompson 
the appearance of both words on the 
oredit document is an indispensable for¬ 
mality. It is not easy to see in what 
respect either word or both of them 
together would carry the matter further 
than the word “contract,” used in its 
strict sonso, would have done, for ap¬ 
parently a confirmed credit is something 
formerly provisional, and now turned 
into something definite by way of pro¬ 
mise, and the word "irrevocable” simply 
closes the door on any option or locus 
poenitentice, and makes the agroomont 
definite and binding—in othor words, 
creates a truo contract, which will either 
be performed or bo broken. The trial, 
howovor, procoodod on tho footing that 
the credit given in favour of Messrs. Sas¬ 
soon and Company and reforrod to in tho 
letter of advice, was in all ossontials 
what Messrs. Sassoon and Company had 
bargained for. and at thoir Lordships’ bar 
it was too late to argue tho contrary. 
So, too. without actually holding that 
tbo words added to tho lottor of advice, 
which refer to "tho negotiating bank,” 
moan that tho credit and tho advico 
aro in law availablo to tbo full 
to any bank othor than tho Eastern 
Bank of Calcutta, which may discount 


the drafts mentioned therein, their Lord- 
ships will discuss the present case on 
the footing of the view taken by Mr. 
Thompson himself, that such was their 
meaning to the minds of business men. 

As tho present case is one of first im¬ 
pression, two general observations may 
be useful. So long as trade i9 proceeding 
in its ordinary course without violent 
fluctuations in prices, and so long as all 
parties concerned are in good credit, 
banks, whose business it is to facilitate 
trade, can and no doubt by voluntary 
arrangements among themselves smooth 
out small difficulties and ignore infor¬ 
malities, when no serious consequences 
are likely to result. When, however, a 
Court of law is for the first time called 
upon to fix legal liability, by declaring 
what tbo intentions of the parties must 
bo taken to have been, it becomes necess¬ 
ary to consider how an unruffled and 
unquestioned business wonld workout, if 
difficulties were to arise such as would at 
each step bring out the risks to be run 
and the responsibilities to bo borne by one 
or other of tho respective parties. Sup¬ 
pose a fall in the price of gunnies, which 
made it important for the buyers to 
avail themselves of any legal ground 
open to thorn for refusing to take up the 
goods or to meet the bills; suppose a 
financial crisis, which for tho time being 
seriously involved tho reputation of the 
bank which had granted the confirmed 
credit; in eithor case suppose a discount¬ 
ing house, ignorant, as here, aliko of the 
exact torms of tho purebaso contract and 
of tho agroomont for tho confirmed 
credit ; how is tho discounting houso to 
know whethor it can safely give up tho 
bills of lading to tho London bank on 
the one band or whether, on tho othor, 
it can reckon on accoptanco of tho drafts 
only when it has tho bills of lading 
availablo to bo handed to tho drawee 
against accoptanco ? It is to bo romorn- 
berod that, common as it is for tho grant 
of tho credit to bo mado on tbo torms 
that tho grantors aro to bo socurod by 
possession of tho bills of lading, othor 
forms of socurity aro somotimos usod, tho 
choico of tbo form depending on tho 
rolations botwoon tho two partios oon- 
cornod.and tho solvency of tho import¬ 
ing firm (soo, for oxamplo, tho torms of 
tho credit in The Kronprinsasati v. 
Margareta (5) and in Prehn v. Royal L 
(5) [1921J A. 0. 486. 
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pany wanted was to get tho rupeo ex- 


Bank of Liverpool (G). Tho legal rule 
must be one which will tit and make 
sense of the transaction equally under 
fair-weather conditions and under foul. 

Take again the practical side of the 
matter. There are many business situa¬ 
tions where an offer is made, in which 
it is hardly possible to ask questions or 
to go behind the documentary materials 
put forward by the proposer. Under¬ 
writing a slip is one ; discounting a trade 
draft is another. Mr. Thompson, from 
the documents before him, had to judge 
whether he would approve or disap¬ 
prove, whether ho would risk taking the 
documents or risk lotting the business 
go past him. To ask questions, oven if 
there bad been anyone at hand to 
answer, might have betrayed either 
ignorance of his own business or a desire 
to know too much about his customers. 
The exchange memorandum told him 
quite plainly that the drafts woro D / A, 
which meant documents against ac¬ 
ceptance. ” Hero was an instruction as 
to the use ho was to make of Messrs. 
Sassoon and Company’s documents of 
title. True, it did not say who was to 
present the documont3 to tho acceptor, 
but it was evident that, if the letter of 
advice was right in saying that tho 
Eastern Bank was to have and keep tho 
bills of lading, the documents could not 
be handed by tho respondents to Messrs. 
Knowles and Company against accep¬ 
tance at all. As discounters, their tirst 
duty, both to Mossrs. Sassoon and Com¬ 
pany and to thomselves, was so to pre¬ 
sent tho drafts for acceptance, as either 
to get them accepted or to get them dis¬ 
honoured for lack of acceptance. In 
their Lordships’ view, tho respondent 
bank was entitled and bound to follow 
this instruction. In face of it, there 
could bo no question of such a misdeal¬ 
ing with tho drawers’ rights by way of 
security as would afford any answer to 
their action. 

Two answors have beon attempted in 
argument. Tho tirst is that the drafts 
were tendered as D / A drafts only to 
comply with the torms of Mossrs. 
Apcar’s oxchange contract, which fixed a 
standard rato for D /A drafts and options 
for drafts on other terras, varying from 
tho standard by fixed fractions. It is 
Said that all M essrs. Sassoon and Com- 

(0) (1870) 6 Ex. 92=21 L. T. 830=89 L. J. 

E*. 41=18 W. R. 403. 
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changed at Is. 4-3/lGd. There is, however, 
some confusion in this. Messrs. Sas¬ 
soon and Company wished to get this 
rate of exchange, and had to claim it 
under their contract by presenting drafts 
of such a description as that rate at¬ 
tached to, but tho drafts were still des - 
cribed as D / A drafts, and, whatever 
tlie object which was immediately in 
view, D / A drafts they actually were. 
That these letters meant ” documents 
against acceptance ” was common ground, 
and accordingly some clear reason has 
to be shown for saying that, in the 
circumstances of this case, they never¬ 
theless meant documents against the 
Eastern Bank’s acceptance, which, in 
fact, they had not undertaken to give, or 
documents to the Eastern Bank against 
Messrs. Knowles and Company’s accep¬ 
tance of the draft, if they should bo will¬ 
ing to give it without receiving the 
documents. Mr. Moise Sassoon actually 
answered the question: “ Can you explain 
why D / A was put in the memo. ? ” by 
saying: “ Because tho documents were 
deliverable to, and for acceptance of, tho 
Eastern Bank. ” This was an impossible 
construction. Equally so is tbo conten¬ 
tion that D / A is a direction merely as 
to tho time when tho shipping documents 
are to bo surrendered and not as to tbe 
person who is to receive them. Evidence 
as to tho meaning of D / A as a term of 
art might possibly have gone as far as 
this, but, as tbo case stands, D / A, on 
this view would bo an incomplete and 
ambiguous direction and tbe party direc¬ 
ted cannot be blamed if it was reason¬ 
ably interpreted and acted on (Ireland v. 
Livingston (7). In any case, it assumes 
that tbo discounting bank is to inter¬ 
fere radically with what is prima facie 
tho right of tho accepting consignee on 
what may bo a mere surmise. Tbo 
drafts were for acceptance of Mossrs. 
Knowles and Company, and if tbo docu¬ 
ments, that is, tbe shipping documents, 
wore deliverable to tbe Eastern Bank, 
then, as far as tho International Bank¬ 
ing Corporation was concerned, these 
acceptors would not got any documents 
in oxchango for their acceptance. Lt 
hardly appears that on either side thoro 
bad boon much consideration of the 
rights and obligations arising out of this 

(7) (1873] 5 H. L. 395=^7 L. t7'79=41 
L. J. Q. B. 201. 
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use of the letter of advice as applicable 
to a negotiation with the International 
Banking Corporation. 

Accordingly, a second and much more 
ingenious answer was given to their 
Lordships. On the faith of the con¬ 
firmed credit, for which they had stipu¬ 
lated, Messrs. Sassoon and Company pro¬ 
ceeded to p it the shipment in train to 
corao into the hands of those who might 
he interested in it in London. This was 
done by placing the documents in the 
hands of the International Banking Cor¬ 
poration in Calcutta, with notico that 
the transaction was hacked by a con¬ 
tinued credit. After this the credit 
could not ho revoked by the Eastern 
Bank. Merely to hand to a banker a 
draft styled D / A and a corresponding 
letter of ere lit must ho doerned in law 
to toll hicn that the bills of lading are to 
he handed to the issuer of the letter of 
credit and not to the accoptor of the 
draft, and his remedy is to decline to dis¬ 
count, howovor approved the bill may bo 
as a bill, if ho does not like those terms. 
It is true that Messrs. Sassoon and 
Company did not bring the terms of the 
credit to tho Corporation’s notico, nor 
did they know them thomsolvos ; hut 
this does not matter. They put tho Cor¬ 
poration in the position of being able to 
sue tho Eastern Bank in London on tho 
crodit in accordance with tho principle 
of In rc Agra and Masterman s Bank (8), 
and on inquiry it would bo ascertained, 
as business experience would have led 
tho Corporation to anticipate, that tho 
condition precedent to tho Eastern 
Bank’s obligation to givo effect to tho 
credit was tho dolivory of tho bills of 
lading to them. All was really plain 
sailing. If only tho bills of lading wore 
given up to tho Eastern Bank, somohow 
or other tho drafts would ho met oithor 
by Messrs. Knowles and Company, if 
they accoptod and paid without 
getting the consignment or tho 
/documents which represented it, or 
by the Eastern Bank, if they 
did not. Tho dolivory of tho hills of 
lading to the Eastorn Bank in London, 
it was said, hocame matter of contract 
hetwoon tho appollants and tho respon¬ 
dents, as tho result of the discounting 
transaction, so that the latter's recourse 
against tho former was suspended and 
ihecMne ineffectual unless and n nti 1 tho 

(8) [1876] 2 Ob. 891-12 El- 60J. 


Eastern Bank made default. In effect, 
the respondent hank was provisionally 
substituted for Messsrs. Sassoon Com¬ 
pany as sureties for the bills, though 
this substituted suretyship would itself 
he defeasible in case of any wrongful 
failure to pay on the part of the Eastern 
Bank. 

This argument was properly and 
indeed indispensably reinforced by the 
principles, which apply when a surety 
has secured his secondary liability by 
placing in tho principal creditors’ hands 
security which belongs to himself in the 
first instance. Here Messrs. Sassoon and 
Company, having shipped the gunnies 
under such a form of bill of lading as 
reserved the jus disponendi to them¬ 
selves until the documents were deli¬ 
vered with their authority to the buyers 
for the purpose of passing the property 
placed those instruments, representing 
tho goods while afloat, in tfie Banking 


Corporation’s hands, as collateral secu¬ 
rity giving thorn a special property in 
the goods, but remaining available 
generally for the protection of the sure¬ 
ties to whom thoy belonged. They also 
placed within tho roach and control 
of the principal creditors another and 
still more important security, the com¬ 
mercial pivot of tho whole transaction, 
namely, tho confirmed credit of the 
Eastern Bank, and to this precisely the 
samo rules applied as to the hills of 
lading. If tho Banking Corporation 
entered into tho transaction with notice 
of tho existonco of a confirmed credit 
of an ordinary hanking character with¬ 
out. knowing its oxact terms, that was 
thoir own affair. They took tho risk 
of its being suoh that thoy could comply 
with them. If for any roason thoy failed 
so to deal with tho bills of lading as 
to socuro to the drawors' rocourso to 
tho confirmed crodit, then, pro tanto, tho 
drawors would ho discharged. Between 
Agra and Afasterman’s Bank (8) on the 
ono hand and Polak v. Everett (9) on tho 
other, tho discounting hank would bo 
quite ahlo to look after thomsolvos. 

Their Lordships aro unablo to give 
offoct to thoso contentions. Tho prin¬ 
ciple of tho docision oitod is ono appli¬ 
cable hetwoon tho discounting . bank and 
tho hank whioh, having established tho 


credit in favour of the aooeptor, givo9 

Tori 1876J 1 Q. B. I>. 069=35 L. T. 350=16 
L. J. Q. B. 218=21 W. R. 689. 
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notice urbi et orbi of its willingness to 
abide by the operation of tho orodib 
through the machinery of drafts dis¬ 
counted before acceptance. If the res¬ 
pondents discounted the drafts on tho 
faith of the invitation (if any) contained 
in the letter of advice, In re Agra and 
Alastermans case (8) entitled them, if 
they chose to do so, to sue on the orodib 
agreed by the Eastern Bank with 
Messrs. Knowles and Company as if 
they had hoen parties to it from tho 
beginning. If they had nob discounted 
on the faith of that invitation, the 
principle would not apply, and 
Mr. Thompson said clearly in effect, 
what Messrs. Sassoon and Gornpany can 
neither complain of nor deny, that for 
him tho name of Sassoon and Company 
was good enough in this case, and tho 
confirmed credit was accordingly super¬ 
fluous. Apart from this, however, the 
principle would only confer a right of 
aotion on the International Banking 
Corporation against the Eastern Bank, 
if they chose to exercise it, but it would 
not impose on them a duty towards 
Messrs. Sassoon and Company, so as to 
modify the ordinary right of recourse at 
all events or in any event. It is a mat¬ 
ter between the respondent Corporation 
and the Eastern Bank, not between 
Messrs. Sassoon and Company and the 
respondent Corporation. 

On tho other hand, they think that 
"the letters D/A are a complote answer 
to tho part of the argument, which rests 
on the obligation of tho principal credi¬ 
tor not to waste the surety’s security. 
If tho creditor complies with the 
surety’s instructions, there can ho no 
further responsibility. The whole gisb 
of tho complaint, as far as the confirmed 
credit is concerned, is that by not hand¬ 
ing tho bills of lading to tho Eastern 
Bank tho respondents failed to satisfy 
the conditions precedent to thoir liabi¬ 
lity and so nullified the confirmed credit. 
The appellants’ description of tho 
drafts as D/A drafts destroys tho validity 
of this complaint. Messrs. Sassoon an l 
Company instructed tho respondents to 
surrronder tho documents to the accep¬ 
tors against their accoptaaoe, and this 
was done. Again, if tho obligation of 
"the principal creditor not to deal un¬ 
reasonably or imprudontly with tho 
securities is relied on, tho rosulb is tho 
'oamo. All the information given to tho 


respondents by the drawers of tho 
drafts, who after all, had made their own 
bargain with the acceptors, pointed to 
the quite normal intention of giving 
the buyer of the gunnies control of the 
goods on the faith of his acceptance to 
tho drafts. This was prima facie tho 
intention, in fact, so far as the informa¬ 
tion given indicated. If tho confirmed 
credit modified this, it was nob for the 
discounting hank to make guesses or to 
run risks, but for the drawers to say 
what their wishes were. Their Lord- 
ships cannot say that the conduct of 
the International Banking Corporation 
was unreasonable under tho circum¬ 
stances. 

No doubt, as soon as Messrs. Sassoon 
and Company had got a rupee credit for 
their sterling drafts at Is. 4-3/16d., 
they thought as a matter of business that 
they had done with the transaction, 
and it may be disappointing to merchant 
shippers to find that it nevertheless 
remained at thoir risk. It may bo also 
true that, when the Calcutta banks fell 
into a course of business, which may bo 
called a good-natured convenience to 
merchants or a far-sighted development 
of legitimate business exactly as you 
please, it would have been better to 
have intimated to the trade, that the 
banks were not undertaking all tho 
burdens of shippers’ transactions, how¬ 
ever they might turn out, but this is not 
the present issue. How proof of a 
custom of bankers and merchants, appli¬ 
cable to those particular facts, would 
have affected the decision is a matter 
on which it is not permissible to specu¬ 
late. It may also bo that tho case was 
nob as completely presented at tho trial 
as merchants generally might have 
desired, but with this thoir Lordships 
cannot deal. The appellants are not in 
a position to show that, when they dis¬ 
counted these drafts, thoy bargained that 
tho transaction should bo without re¬ 
course, and in order to qualify thoir 
direction, givon by tho letters D/A, and 
to limit tho respondents’ prima facio 
right of recourse against thomsolves, 
they must show some contract with 
thorn to that effect, or somo broach of 
contract or of duty on their part, which 
would havo that offoct in law. No 
authority has boon produced which 
enables thorn to do so. and thoir Lord¬ 
ships cannot say that any legal principle 
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leads to that conclusion. They will 
accordingly humbly advise His Majesty 
that this appeal should he dismissed 
with costs. 

B.D. Appeal dismissed. 

Solicitors for Appellants— T. L. Wilson 
k Co. 

Solicitors for Respondents— Sanderson, 
Lee k Co. 
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(From Allahabad) 

15th July 1927 

Lords Sinha and Blanesburgh, and 
Sir John Wallis and 
Sir Lancelot Sanderson, 

Saiyid Mehdi Ali Khan —Appollant. 

v. 

Chandhri Ghanshiam Singh —Respon¬ 
dent. 

Privy Council Appeals Nos. 18 and 19 
of 1926 : Allahabad Appeals Nos. 23 and 
24 of 1923. 

$ Civil P. C., 0. 23, R. 3— Hindu Law— 
Father can co>npromise sail in respect of adopted 
son’s share in joint family property—Hindu 
Law. 

A Hindu father has full authority to act on 
behalf of his adopted son and to enter into a 
compromise in a suit on mortgage of joint 
family property in respect of his intorest in the 
property. (P 205 C 2] 

L. DcGruythcr, W. Wallach and T. C. 
K. Ktirup —for Appollant. 

A. M. Dunne and K. V. L. Nara- 
simham —for Respondent. 

Lord Blanesburgh.— The short ques¬ 
tion upon this appoal was whothor the 
loarned Judges of the High Court of Judi¬ 
cature at Allahabad woro justitiod in 
ordering, as they did on the 28th May 
1923, that a writton compromise of all 
questions in the suit, as hotwoon the 
appollant and the two respondents, should 
bo liled and procoodod with. In making 
this order the High Court difforod from 
the Subordinate Judgo at MuzaHarnagar, 
who, on tho 1st February 1922, had 
refusod to pass such a docroo. 

. •» • I . . 

Many questions woro canvassed in tho 
Courts in India. Tho issue, however, as 
presented to the Board, had become a 
narrow one. Tho faots on which it 
depepdq lie in a small compass. 

Xbo jL’ospondont Chandhri Ghanshiam 
fciogb-is a Hindu . of position. Amongst 


the properties with which he had appa~ 
rently dealt as his own were two 
villages: mauza Dudhli and mauza 
Barsu. These he had purported to mort¬ 
gage with possession to the appellant 
Saiyid Mehdi Ali Khan. He had also 
granted a mortgage over mauza Barsu 
to one Lala Ghokal Chand. It is not 
necessary for present purposes to detail 
the mortgages over other property 
granted by Ghanshiam to other creditors- 
and particularized in the plaint in this 
suit. It suffices to say that, as a result 
of his borrowing transactions, Ghanshiam 
had, in the early part of 1920, becomo so 
gravely embarrassed that in May of that 
year the appellant instituted against 
him in the Court of the Subordinate 
Judge of Meerut a suit to enforce his 
security over the two villages named. 
What defences were or would have been 
raised therein by Ghanshiam their Lord- 
ships do not know, because further pro¬ 
gross apparently ceased as the result of 
tho institution of this suit by tho res¬ 
pondent Kunwar Bharat Singh in the 
circumstanoes now to he stated. 

Kunwar Bharat Singh claims to be tho 
adopted son of Ghanshiam, and, as mem- 
bor of tho joint Hindu family so consti¬ 
tuted, to he joint with his adoptive father 
in, inter alia, tho two villages above 
referred to. In that character ho applied 
in Saiyid Mehdi Ali’s suit for leave to 
intervene, alleging that the mortgages of 
family properties made by Ghanshiam 
were not mado for legal necessity and 
woro not binding upon him. His posi¬ 
tion as adopted son of Ghanshiam was 
at onco challonged by Saiyid Mehdi Ali 
as woll as by Ghanshiam’s other mort¬ 
gage creditors, and in tho result his 
application for loavo to intervene in tho 
suit was refusod, and ho was informed 
that his rights must ho asserted in sepa¬ 
rate proceedings. 

Thus it was that tho prosont suit was 
coramoncod by Bharat Singh on tho ‘20th 
August 1920, and since its institution no 
moro has apparently boon hoard of the 
appellant’s oarlior suit. This is not sur¬ 
prising when tho wide scope of tho pres¬ 
ent suit is regarded. To it all tho 
mortgagees to whom Ghanshiam had 
purported to grant socurity and* in parti¬ 
cular, Saiyid Mohdi Ali Khan and Gokal 
Chand, aro mado defendants. Ghanshiam 
also is joined as a defendant. By his 
plaint tho plaintiff, Kunwar Bharat 
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Singh seeks a declaration a9 to his adop- 
tion by Ghanshiam, and ho claims that 
none of the mortgages of family property 
made by Ghanshiam were made for legal 
necessity and that they are none of them 
binding on tho family. On the 23rd 
December 1920 a written statement by 
the present appellant Saiyid Mehdi Ali 
was delivered, in which the allegations 
of the plaintiff are challenged seriatim, 
and tho appellant sets up that there is 
due to him in respect of his mortgage 
upon mauza Barsu a sum of Rs. 1,00,200, 
of whioh full particulars are giveu in 
the pleading. It is clear to their Lord- 
ships on a perusal of this written state¬ 
ment, that it was the purpose, and the 
laudable purpose, of the appellant to have 
determined in the present proceedings all 
questions as to his mortgage claims whe¬ 
ther as against Bharat Siugh or as 
against Ghaushiam Singh, and it is those 
questions which are the subject of tho 
compromise now in question. 

That compromise was brought about 
by the good offices of Mr. Marsh, the 
Collector of Muzaffarnagar, and is em¬ 
bodied in a memorandum dated tho 2nd 
November 1921, signed by tho appellant 
and Ghanshiam, as well as by Mr. Marsh 
and two other gentlemen friends of the 
parties who had also intervened to bring 
about tho settlement. Tho memorandum 
is fully set forth in tho judgment of tho 
High Court, and their Lordships do not 
consider it necessary to have it again 
printed. Although it is not signed by 
Bharat Singh, their Lordships, like tho 
High Court, are satisfied that it was 
made hy Ghanshiam Singh as well on 
Bharat Singh’s behalf as on bis own, and 
with his full authority. In all other 
respects tho term? of the compromise are 
quito cloar. The appellaut in effect, is 
to have from both father and 9on a clean 
conveyance of 15 biswas of mauza Barsu 
in full satisfaction of all bis mortgage 
claims : he is also to pay Rs. 5,000 for 
part satisfaction of Lala Gokal Ohand s 
mortgage on tho same mauza, which is 
to ho so far extinguished that tho 15 bis¬ 
was to bo transferred to tho appellant 
may bo transforrod free of that charge. 

It would appear that shortly aftor ho 
bad entered into this compromise tho 
appellant ropentod of it and refused to 
be bound by its terms. His objections 
to it before tho learned Subordinate 
Judge wore partly technical, partly sub¬ 


stantial. The plaintiff Bharat Singh 
was no party to it : it did not relate to 
the suit : it was fraudulent : it had nob 
been performed by Ghanshiam. Tho 
learned Subordinate Judge was of opin¬ 
ion that no fraud was established and 
that the breach was that of the appel¬ 
lant and not that of Ghanshiam ; but ho 
held that tho compromise could not bo 
recorded under O. 23, R. 3, because, in 
his view, the son was no party to it and 
had only subsequently elected to he. 
bound by it because it was to his advant¬ 
age so to be. 

From this refusal tho present respon¬ 
dents appealed to the High Court. Tho 
learned Judges of that Court, not being 
satisfied that tho allegation of fraud 
made by the appellant had, on full 
materials, been disposed of by the learned 
Subordinate Judge, referred that is^uo 
again to him, and after a further full 
hearing, and, as tho Judges of the High 
Court say, for overwhelming reasous, that 
learned Judge found again that there 
was no false or fraudulent representation 
whatever. For the rest, the learned 
Judges of the High Court were of opinio* 
that the father had full authority to act 
on behalf of tho son, and that through¬ 
out the son was bound by tho terms of 
tho compromise. They accordingly 
directed the compromise to be filed and 
they prescribed the terms upon which 
the transaction was to be completed. 
From that order the present appeal 
was brought by Saiyid Mehdi Ali 
Khan. 

Before their Lordships tho question 
mainly argued was that tho compromise 
was not a complete and final settlement 
of the suit so far as the appellant was 
concerned : that its terms were not of a 
character of which specific performance 
could be granted, and, less strongly, that 
it was not, ah initio, binding upon tho 
sou, the respondent Kunwar Bharat. 

Their Lordships have been unable to 
accept any of tlioso contentions. They 
are in full accord with tho learned 
Judges of tho High Court as to the 
authority of Ghanshiam to bind Kunwar 
Bharat to tho compromise in respect of 
his interest in tho property, and in their 
judgment tho terms agrood to are such as 
to bo susceptible in every detail to an 
effective order in the nature of specific 
performance against any party to the 
compromise who sooks to oscapo from his 
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obligations thereunder. In their Lord- 
ships' judgment the terms agreed to en¬ 
tirely disposo of the suit so far as the 
appellant’s interests therein are con¬ 
cerned. 

To the details of the order of the High 
Court no separate objection was raised 
by the appellant. In these circumstances 
their Lordships, as they have already 
informed tho parties, are of opinion that 
tho order of tho High Court cannot be 
disturbed, and they think for the reasons 
which they have now given, that this 
appeal from that order should be dis¬ 
missed, and thoy will humbly advise His 
Majesty accordingly. Tho appellant 
must pay the costs of tho appeal.’ 

*•>•!>• Appeal dismissed. 

Solicitors for Appellant. — Dougla s 
Grant and Dold. 

Solicitors for Respondent.—//. S. G. 
Polak. 
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(From Madras : A. I. R. 1922 Mad. 263 ) 

28th June 1927 

Viscount Dunedin, Lords Shaw and 
Siniia, and Sir Lancelot 
Sanderson. 

Raja Rajeswara Setupati —Appellant. 

v. 

Muthanan Scrvai —Respondent. 

Privy Council Appeal No. 31 of 1926. 

Lease — Construction . 

Plaintiff, zamindar, leased out his village to 
tho defendants, and tho lease deed provided : 
" Whereas cowlo ban been given to you for 30 
faslis from fasli 1303 last with a poruppu of 
R«. 420 10* 10 per fa«li according to peshkash 
rate, in rospoefc of Vahaikudi village . . which is 
of tho extent of nanji Rood land kalatns. 187-3-0 
and punja kurukkams 3 whoso average per fasli 
for the aggregate ton faslis from fasli 1289 to 
fasli 1298 works at R*. 972-3-2, you shall on joy 
tho same together with mavadai maravadai 
thittuthidal, etc., in the said villago and duly 
pay said poruppu amount of Rs. 420 10-10, each 
fasli • . . . Along with tho said poruppu 
amount you shall pay tho amounts for road 
coss, jari mahainai, dharma mahamai, otc., to 
bo fixed bearing on tho aforosaid accounts. M 

fP 200, C 2 ; P 207, C 1] 

Tho state of affairs at 1894 was that the graiu 
on the estates was all brought to tho granary. 
It was then divided. Tho cultivating tenants 
got 52 per cont. of tho grain. Of tho balauco, 

9 per cent, was appropriated to pay the villago 
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officers and 3 per cent, was appropriated fer 
various charities. Remaining 36 per cent, the 
zamindar kept for his own use. In 1911, the 
Government relieved tho zemindars from the 
charge of paying tho village officers, but raised 
the peshkash, obviously on the assumption that 
the zjmindar benefited by the relief. Plaintiff 
sued the defendants for : (1) the rent; (2) the 
amount payable for the charities; and (3) the 
amount which, prior to 1911, had been handed 
over to the village officers. Tho defendant 
admitted that they took the 9 per cent, grain, 
but pleaded that it was their own under the 
terms of the lease. (P 207, 0 1) 

Held : on construction of the lease that the 
9 per cent, was not conveyed to tho lessee, that 
the de facto handing over of tho grain by him 
was really done ad hoc as an agent for the 
zemindar, and therefore the claim of the lessee 
to have a proprietary right in tho 9 per cent.. 
under a personal obligation to pay tho village 
officers was quite unfounded in the circum- 
btauces. The village officers, if they were not 
paid, had a claim agaiust tho zemindar, and 
against him alone, no privity of contract being; 
created between tho lessee and those officers. 

[P207, 0 2; P 208. 0 1] 
Cj. DeUruyther and K. V. L. Nara - 
simham —for Appellant. 

A. M . Dunne and P . V. Subba Rao — 
for Respondent. 

Vificount Dunedin. —These are two 
suits which wero brought by the Raja of 
Ramnad, as plaintiff agaiust tho cowledar, 
who hold a loaso of certain villages, as 
defendant. Tho two suits rolate to two 
different villages. The date of the leases 
is 1891, and, there being no practical 
difference between thorn, it will be 
sufficient to quote ono loaso. 

Tho lease, which is termed a cowlo- 
nacna, was executed on tho 10th Decem¬ 
ber 1894, and was in thoso terms: 

Whereas cowle has boon given to you for 3w 
faslis from fus!i 1303 last with A poruppu of 
Rs. 420-10-10 per fasli according to peshkash 
rate, in respoot of Vahaikudi villago, situato 
within the four boundaries montionod bolow 
and attached to Kottakudi division, Rajasinga- 
maugalum taluk, which is of tho oxtont of 
nanji seed land kalams 187-3-0 and punja 
kurukkams 3-0-0 whoso averago por fasli for the 
nggregato tou faslis from fasli 1289 to fasli 1298 
works at Rs. 972-3-2, you shall on joy tho 8 /\ iao 
together with mavadai maravadai thittuthidal, 
otc., in the mid villago and duly pay tho sai 
poruppu amount of Rs. 420-10-10, caoh fasli, 

. . . commencing from fasli 1303 last aooor mg 
to kistbuud instalments whether you make cu 
tivation or lot tho lands or run wasto and who 
thor thoro bo or bo not any yield. In dofau . 
you shall make payment with interost at l yor 
cout. por monsom from tho date of default. iou 
shall conduct repairs to tho tanks, oto., in 0 
said village. You shall bo roudering acoouuw 
showing particulars of oollootions in respsot o 
cultivation mado in tho villago ovor> * 

Along with tho said poruppu amount you * 
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Ipay tho amounts (or road ooss, jari mabauiai, 
dharma mahamai, etc., to be fixed bearing on 
the aforesaid accounts. Iu default of payment 
of the said poruppu amount, etc., you shall ba 
liable to the following : viz. your being proceeded 
against under Act 8 of 1865, the said village 
being liable to the said amount falling due, 
your having no concern in the avarampatt ii, 
etc,, lease and proceedings being taken accord¬ 
ing to law in case of default in any part hereof. 
Yourself and your heirs are bound to cause to 
bo rendered every year the services to the 
De vast* a am temples and tho pilaoo which 
have to be rendered during tho Navaratri and 
Siukarauthi and for dragging the car, as also 
to pay uluppai, etc., and you shall deliver 
possession of the village to the estate in tho 
beginning of fasli 1333 when the cowle expiros. 

To this effect is the cowlooama executed. Au 
income of about Rs. 100 i6 derivable from the 
fraid village iu respect of dharma mahamai, 
jari mahamai. road-ceS3, etc. 

Then the particulars and the boun¬ 
daries are set out. 

In order to consider the import of this 
lease, it is necessary first to consider 
what was the state of affairs at 1894. 

It has been proved that the state °f 
affairs was this. Tho grain on the 
estates was all brought to the granary. 
It was then divided. The cultivating 
tenants got 52 per cent, of tho grain. 
That left 48 per cent, undisposed of. Of 
this, 9 pep cent, was appropriated to pay 
the village officers and 3 per cent, was 
appropriated for various charities. This 
left dG pep cent, which the Raja kept for 
|his own use. In 1911 tho Government 
relieved the zemindars from tho charge 
°f paying the village officers. The 
defendants in those two cases foil into 
arrears and plaints were then started 
which asked for decrees for : (1) tho rent ; 
(2) the amount payable for the charities ; 
and (3) the amount which, prior to 1911, 
had been handed over to the village 
officers. A decree was granted for (l) 
‘and (2), and there is no question now 
raised as to that. As to (3), that is to 
the amount which was handed over 
to the village officers, it is admitted that 
the defendants de facto took tho grain, 
hut they pleaded that it was their own 
under the terms of the loaso. Tho Sub* 
ordinate Judge gavo judgment in favour 
of tho plaintiff for all throe sums. On 
appeal the two Judges diffored and 
therefore the judgment stood. Second 
appeals wore taken under Lettors Patont. 
Two of the throe Judges before whom 
tho appeals wero hoard hold that tho 
grain belonged to tho defendant under 
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his lease, and they therefore com firmed 
the decrees of the Subordinate Judge as 
to (1) and (2), but allowed the appeal as 
to (3). 

Appeal from that judgment is taken to 
His Majesty in Council. The sole ques¬ 
tion therefore is : Was there a right to 
the 9 per cent, of tho grain given to the 
defendant under tho lease. After the 
relief of the zemindar by tho Act of 
1894 tho Government raised the peshkash 
payable by the zemindar by the follow¬ 
ing notice : 

As the villages in the Ramuad zomindari are 
being grouped, aud fixed monthly salaries ptid to 
tho holders of the three village officers, headman, 
karnam and talaiyari or kavalgar, under S. G of 
Act 2 of 1H94, and as these village officers are 
not in future entitled to 9watautrams or ivu 
man yams which they have been hitherto getting 
aud which were deducted from tho total boriz of 
tho zemindari when the peshkash was fixed, the 
Government of Madras have resolved to raise the 
peshkash of the Ramuad zamin by Rs. l'3,10o 
under S. 27 (2) of Madras Act 2 of 1894. You 
are therefore required to show cause in person o’- 
in writing, on or before the 19ih March next, 
why the said sum divided rateably between the 
various portions of tho zemindari should not be 
adopted aud the same collected from you in ad¬ 
dition to the present peshkash you pay. 

This was obviously only done on the 
assumption that the zemindar was the 
person who benefited by the relief 
afforded. 

Nosv tho lease is silent as to the 
9 per cent, due to the village officers. 
The learned Judges, who decided in 
favour of tho defendant, came to the con¬ 
clusion that, as the lease bore to he of 
the village, it must bo inferred that tho 
9 per cent, was transferred to tho res¬ 
pondent, imposing on him an obligation 
to pay the village officers. They there¬ 
fore thought that the case was analogous 
to cases quoted where, a conveyance 
having been made of lands under certain 
burdens, if from any extraneous cause tho 
burdens disappear, the bouofit accrues to 
tho grantee of the lands aud not to the 
grantor. 

Their Lordships do not read the lease 
in this sonso. No mention being made 
expressly of tho payments to the officers, 
tho transaction must ho looked at as a 
whole to soo what was mount to bo done. 
Now, first, it is certain that tho officers, 
if they wore not paid, had a claim against 
tho zemindar, and against him alone. 
They oould not have sued tho cowledar 
because there was neither privity of con¬ 
tract nor relation of tenure on which 



such a suit could have been based. It 

is therefore antecedently improbable that 
the zemindar would part with a specific 
fund which ho had to pay to the officers 
to a third party, taking as his security 
the personal obligation of the third party 
to pay the otficors. Further, it is ad¬ 
mitted that the calculation of the average 
takings from the tenants put at Rs. 972 
odd in the one lease, and Rs. 982 in the 
other, was calculated on the 3G per cent, 
only of the total receipts of grain ; and, 
as the tenant was getting the lease for 
Ks. 420 odd, and also getting waste lands 
wnich wore unlet to tenants, and bad 
only to pay about Rs. 100 in the one 
case, and Rs. 120 in the other, for cesses, 

<Vc„ he was getting a very ample margin 
of profit. - 

Then as to the clause with regard to 
the payment of the charity dues which 
are admitted to bo 3 per cont. : this.it 
will be noticed, is not put as part of the 
rent, but as a separate payment. It was 
natural that the zoraindar should wish 
the charity fund handod over to him, 
because ho was the dispenser of the 
charities, a function for which the cowle- 
dar would have been totally unfitted. 
Tho fact that special words as to the 
payment of this aro put in, makes it all 
tho more significant that the question of 
the 9 per cont. was loft undealt with. 

Their Lordships therefore come to the 
conclusion that the 9 per cont. was not 
convoyed to tho cowlodar, that tho do 
facto handing over of tho grain by him 
was really dono ad hoc as an agent for 
tho zemindar, and thoroforo tho claim 
of tho cowlodar, to havo a propriotary 
.right in tho 9 per cont. under a personal 
obligation to pay tho villago otficors, is 
quite unfoundod in tho circumstances. 

In this view it becomes quite unnocos- 
sary to discuss whether, if tho view had 
boon opposite, tho zomindar would bavo 
boon entitlod to a sort of conditional 
equitaldo compensation by gotting his 
ront increasod under tho provisions of 
tho Madras Act 2 of 1894. 

Their Lordships will therefore humbly 
advise Flis Majesty to allow tho appeals 
in both actions and to rostoro tho judg¬ 
ment of tho Subordinate Judge with tho 
costs in tho Courts in India. Undor the 
Order in Council, granting tho appellant 
special leave to appeal, he will pay tho 
respondent’s costs of the appoals to His 
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Majesty in Council as between solicitor 
and client. 

G,B * Appeals allowed. 

Solicitors for Appellant — Chapman 
Walker & Shephard . 

Solicitors for Respondent — H. S. L 
Pol ah. 
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(From Patna : A. I. R. 1926 Patna 112.) 

4th July 1927 

Viscount Dunedin and Lords Shaw 

AND SlNHA- 

Abdul Wall ah Khan —Appellant. 

v. 

Tilakdhari Lai and others —Respon¬ 
dents. 

Privy Council Appeal No. 45 of 1926 : 
Patna Appeal No. 19 cf 1925. 

Co-sharers—Par/ll Ion. 

An estate which bad originally formed part of 
a larger estate belonged to three persons. These 
throe persons separated in board and residence 
and Eeparate accounts were opened for each of 
their shares in the .estate. The estate, however, 
was not partitioned under tho Estates Partition 
Act. Some of the lands wero thenceforth in tho 
separato and exclusive possession of each of tho 
three co-sharers, who separately collected tho 
rents from tho tenants of thoso lands ; in respect 
of some others they collected the rents, each 
according to his share, and some waste or un¬ 
cultivated lands wore hold jointly. However, 
there was no deed or writing indicating a formal 
partition. The plots of land in the exclusive 
possession of the proprietors wore described in 
rent receipts and zernindari papors as kamat. 

Other facls were that the runts for dofinite and 
specific plots of land havo been piid exclusively 
to the several proprietors for a long period with¬ 
out dispute and without any subsequent adjust¬ 
ment or distribution; that when some of these 
plots were compulsorily acquirod undor the Luxl 
Acquisition Act, tbo compensation moneys were 
separately paid and appropriated by tho soparato 
proprietors who had beon previously collecting 
the rents in respect of thoso lands; and when a 
rocord-of-rights was prepared of thoso villages 
and finally published, tho plots wore recorded as 
being tho separate proporty of their respective 
landlords, without any dispute or controversy on 
the part of the othors. Further, on the map 
prepared, tho plots lay, not in tlir^o compact 
blocks but in many cases isolated and scattered. 

Held : that thoro was a partition botwoou tho 
difforont holdors of tho ostato. 

(P 200 C 1. P 210 C 1,2] 

L. DeGrtiythcr and B. Dale —for Ap¬ 
pellant. 

G. Ii. Lowndes and E. B. liaikes —for 
Respondents. 
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.Lord Sinha. —This is an appeal from 
a decree of the High Court of Judicature 
at Patna, dated the 6th March 1925, 
reversing a decree of the Subordinate 
Judge of Monghyr, dated the 28th April 
192L 

The decree dismissed a suit brought by 
the plaintiff, Tilakdhari Lal (now respon¬ 
dent), against the defendant, Abdul 
Wahab Khan, and others, for partition of 
an estate comprising the villages of 
of Tetulia, Hardia, Belhanda and Dham- 
hare, and bearing tauzi No. 1920 on 
the rent roll of the Collector of Monghyr. 
The High Court decreed partition. 

That estate had originally formed part 
of a larger estate named Tappa Chautham 
and received its separate tauzi No. 
4920 when carved out of the parent 
estate more than forty years ago. At 
that time its proprietors were Hansraj 
Singh, Bhukhan Singh and Totaram 
Singh, who formed a joint Hindu family. 

These three persons separated in hoard 
and residence in or about 1876, and either 
then or afterwards separate accounts 
were opened for each of their shares in 
the estate tauzi No. 4920, under Act 
11 of 1859. The estate, however, was 
not partitioned under the Estates Parti¬ 
tion Act, but the principal defendant 
(Abdul Wahab Khan) alleged that there 
was an amicable partition between the 
parties of the lands comprised in the 
said villages whereby : (1) somo of the 
lands were thenceforth in the separate 
and exclusive possession of each of the 
three co-sharers who separately collected 
the rents from the tenants of those lands; 

(2) in respect of some others they collected 
the rents each according to his share, and 

(3) some waste or uncultivated lands 
held jointly. 

On the 15th May 1888 Ram Kishun 
Singh, the son of Hansraj Singh (then 
deceased;, sold to one Nawab Khan a 
three-annas share in the ostate out of 
his ono*third share of 5 annas 14 gundas 
0 dants, and thereafter Nawab Khan had 
a separate account opened in the Oolloc* 
torate in respect of his purchase. 

Plaintiff. Tilakdhari Lal, for himself 
and his deceased brother, also purchased 
by a series of sale deeds from dilTorent 
co-sharers in tauzi No. 4920, sharos 
which in the aggrogato amounted to 
7 annas 2 cowries 54dant9, and in respect 
of which also a separate account in tho 
Colloctorate was opened. 


He thereafter applied to the Collector 
for a partition of the estate No. 4920 
under tho Estates Partition Act, hut 
that application was opposed by Nawah 
Khan, and the revenue authorities finally 
rejected it on tho 3rd April 1919. 

The plaintiff tiled this suit for a parti¬ 
tion of all the lands comprised in the 
said four villages by tho civil Court on 
the 14th January 1920, agaiust all the 
proprie l ors of estate No. 4920. Such 
partition would leave tho estate an entire 
unit quo ad tho revenue authorities, hut 
would nevertheless he binding as between 
the co-shares themselves. 

The principal contending defendant 
was Nawah Khan’s son and representative 
(now appellant), whose estate is under 
the Court of Wards ; and on his behalf 
the suit was resisted on the ground that 
all the lands, with tho exception of a 
small quantity of waste or uncultivable 
lands, had been partitioned amicably 
between the parties twice before, once as 
between the three original proprietors, 
when each branch divided the lands 
(with the exception above named) into 
three several shares, aod once again as 
between himself and his vendor. 

It is the first partition which is im¬ 
portant, as the second depends on the 
first. The material issues on the plead¬ 
ings were: 

(1) Whether tho suit is barred by 
limitation. 

(2) Whether there has been a private 
partition. 

The Subordinate Judge found in favour 
of tho defendant on both issuos, and, in¬ 
asmuch as the suit was for the partition 
of the whole of the lands, and not merely 
of the undivided waste, dismissed the 
plaintiff’s suit. 

On appeal to the High Court this deci¬ 
sion was reversed on the ground that tho 
alleged partitions were not proved and 
there had been no such adverse possession 
as could create a separate title in favour 
of the defendant. 

Their Lordships have, therefore, found 
it necessary to consider tho whole of the 
ovidonco, both oral and documentary. 

It is an undisputed fact that more 
than forty yoars ago, whou tho family 
separated in food and residence, some 
arrangement was come to botwoou Hans¬ 
raj Singh and his brothers, whereby 
possession of by far the larger portion of 
the lands was distributed hetwoon them 
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^ ith regard to some, it was arranged 
that tlie rents should be collected sepa¬ 
rately according to their respective 
shares with regard to others, that they 
should bo in the exclusive possession of 
each co-proprietor. The plaintiff alleges 
that this was merely for convenience of 
management. The defendant assorts that 
it was in pursuance of a formal 
partition. 

The learned Chief Justice of the Patna 
High Court was of opinion that the pre¬ 
sent state of all airs may quite possibly 
he explained on either hypothesis, but 
ho considered that certain facts pointed 
strongly to the absence of any formal 
partition having taken place, in particular 
the absence of any doed, document or 
writing in connexion with such parti¬ 
tion. 

That, no doubt, is an important fact to 
hoar in mind. It has also boon urged 
before this Board that the plots of land, 
which are in the exclusive possession of 
the proprietors, are described in rent 
receipts and zamindari papers as kamat, 
which tends to show that they may have 
boon taken without any formal division. 
But, on the other hand, thoro are other 
undisputed facts, which point so strongly 
in the opposito direction that their 
Lordships have come to the conclusion 
that such oral evidence as there is in 
support of a formal partition was rightly 
accepted as correct by the Subordinate 
Judge. 

Those facts are: 

(1) That the ronts for dofinito and 
specific plots of land have beon paid 
exclusively to tho several proprietors for 
so long a period without dispute, and 
without any suhsoquont adjustment or 
distribution. 

(2) That there has boon not only this 
appropriation of rents for separate plots ; 
hut, when some of theso wore compul¬ 
sorily acquired lor a railway in 190.1 
under the Land Acquisition Act, the com¬ 
pensation monoys were separately paid 
and appropriated by the separato pro¬ 
prietors who had boon previously collect¬ 
ing the rents in respect of those lands. 

(•I) When a record-of-righfcs was pre¬ 
pared of those village} undor tho Bengal 
Tonancy Act, and finally published in 
1903, the plots referred to in (l) and (2) 
woro recorded as being tho soparato pro¬ 
property of their respective landlords, 


without any dispute or controversy on 
the part of the others. 

(4) The very appearance of these sepa¬ 
rated holdings, i. e., tho plots from 
which ronts are collected exclusively, on- 
the map prepared for the purposes ot 
this case, which lie, not in three compact 
blocks, but in many cases isolated and 
scattered, seems to negative the theory 
that the arrangement for exclusive col¬ 
lection of ront was for convenience of 
management. 

For these reasons their Lordships will 
humbly advise His Majesty that the 
judgment of the High Court should be 
set aside and the judgment of the first 
Court restored, with costs in both Courts, 
and the costs of this appeal. This will 
he without prejudice to the right of the 
plaintiff to sue for partition of the lands 
which are admittedly still undivided. 

Solicitors for Respondent— H. S. L. 
Polak. 

Solicitors for Respondent —Watkins k 
Hunter. 

o.B. Appeal allowed. 
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(From Bombay) 

28th June 1927 

Viscount Sumner, and Lords 
Siiaw and Darling. 

Kaikhushroo Rmtomjt Wallace — Ap¬ 
pellant, 

v. 

The Bombay Company, Ltd. —Respon¬ 
dents. 

Privy Council Appeal No. 57 of 1926. 

$ Evidence Act, S. 31 —Account book* though 
recording merely result of transactions are 
assumed to contain principles on which the dis¬ 
tribution of results takes place—Contract Con¬ 
struction 

A firm'll books como into existence and are 
kopt not lor tho purposes ot a moro statistical 
rooord of transitions and paymoots or of priocs 
and rates. They aro ossoatially a statement in 
figures of tho firm’s businoss as a whole, so 
shaped as to briug out tho prociso results of 
all transactions in rights and obligations and 
in profits and lossos and tho prinoiplos, on whioh. 
they sot off ono sot of figures against anothor 
and attribute and distribute tho results, are 
as much part of tho books ns tho figures tbora- 
solves, though no writton statement of thorn is 
anywhoro sot out. (P 313 Cl] 

Whoro dofondaut agrood with plaintiff : “You < 
will recoivo a sura equivalent to 5 per oont. of 
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the net profits (as shown in the books) of the 
Bombay biauch of the Bombay Company I ami- 
bid as accruing from tho sales of all goods for 
which you were salesman, whether on purchase 
or joint account," 211 C 1] 

Held : a plaintiff, who accepts the defendants 
books as deciding his rights to some extent* 
accepts them to that extent (unless ho guards 
himself by apt words) as statements of the right 
mode of distributing the re6ult9 of the recorded 
transactions, and uot us a mere repository of 
figures like a calendar or price list. On the 
terms of this agreement the books cannot be 
divorced from tho system of book-keeping of 
which they are tho expression. The thing on 
whioh the percentage is to be reckoned is tho 
profit of the brauoh as shown, and in showing 
a profit the mode of getting at it is as relevant 
a» the final figure. Tho profit is tho profit of 
the Bombay branch, not of some seleoted depart¬ 
ment of that brauch. and it is tho company's 
profit. Profits “shown’* can only mean profits, 
which from time to time are or in the ordinary 
course of business will be, shown. [P 213 C 1,2] 

FT. N. Greene and S. 0. H. Collins —for 

Appellant. 

G. R. Lowndes and E. B. Raikes —for 
Respondents. 

Viscount Sumner.— This action was 
brought by the appellant, Mr. Wallace, 
to recover a balance of commission, al¬ 
leged to be duo to him under an agree¬ 
ment dated the 7th February 1920, bet¬ 
ween himself and the respondents, his 
former employers. Ultimately the ques¬ 
tion is one of construction, and the words 

which are chielly material are those : 

1918-1919 Accounts. —You will receive a sum 
equivalent to 5 per cent, of the net profits (as 
shown in tho books) of the Bombay Branch of 
the Bombay Company, Limited, as accruing from 
the sales of all goods for which you were sales¬ 
man, whether on purchase or joint account. 

In addition to this . . . you will bo crodited 
v ith a further sum equivalent to 5 per cent, of 
the net profits as shown in tho books of the 
Bombay branch ... as having accrued from tho 
fcale of all goods sold on joint account and for 
which you were salcsmui during tho years 1916- 
1917, 1917-1U18, and 1918-1919. 

L919-1920 Accounts . — As regards other goods 
fcold by you prior to tho 7th February 1920, the 
r*iults of which have not been included in our 
closed accounts up to 31st July 1919, you will 
l»e given remuneration on the same basis detailed 
above. The total suit* due to you will be paid 
a* .soon is the net profit is ascertained, and you 
will be asked to givo us a final receipt in full 
Settlement of all claims whatever against U6. 

Tho circumstances under which tlie 
agreement was entered into aro thoso : 
After twenty-six yoars in their service as 
a salesman, Mr. Wallace dosirod to ond 
his connexion with tho respondents, 
cortain frosh terms, which ho suggested, 
uot proving acceptable. All that re¬ 
mained was to agroo tho method and 


ascertain the figures, according to which 
his outstanding commissions should he 
paid to him. Their course of business 
was this : They purchased piecegoods 
in England at prices reckoned in pounds 
sterling and sold them through their 
salesman to dealers in or near Bombay 
at prices which wero reckoned in pounds 
sterling also. Long credit was given to 
these buyers and accordingly the res¬ 
pondents often lay out of their money for 
a considerable time. To pay for the 
goods in England and for other purposos 
they remitted funds generally to their 
English correspondents, who paid the 
English sellers for the goods, and they 
made these remittances from time to 
time as was convenient, by means of 
sterling drafts on England procured in 
Bombay at the current rate of exchange. 
It was uot Decossary that specific* remit¬ 
tances should be made for specific parcols 
of goods or that tho date of tho remit¬ 
tance arid tho due date of the invoices 
for the goods should coincide, and they 
found it sufficient to treat payments in 
their own hooks as having been made at 
tho avoruge rate of exchange for the 
customary poriod within which they fell. 

The respondents are also what is called 
a rupee company. Their financial 
arrangements are computed in Indian 
currency, and in particular their profit 
aud lo3S accounts and balance sheets are 
made upon a rupee basis. Owing to the 
length of time intervening between pay¬ 
ment for the goods imported and receipt 
of tho sale proceeds from the Indian 
buyers, they had to show their financial 
results for office purposos and for presen¬ 
tation to thoir shareholders during this 
interval by converting the apparent 
sterling proceeds into Indian currency 
at a rato of exchange which was, in the 
first instance, provisional. An average 
rate was again made use of, not neces¬ 
sarily over a period corresponding to 
that used for converting remittances to 
Europe, nor even always a uniform 
poriod. For their osvn purposes this 
closed tho transactions, and tho rupee 
profit so appearing was treated as 
realized and final, subject only to reduc¬ 
tion in tho event of had dobts. These 
seom to liavo boon of raio occurrence 
before 1919, hut such as there wore could 
ho doalt with in tho subsequent accounts 
as occasion might roquiro. So long as 
tho rato of oxchange remained fairly 
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stable, questions as to the best method 
ot calculating it did not arise. 

It is not contended that the respon- 
lents books have not been carefully and 
correctly kept or that any change in 
their system has been adopted for the 
purpose of the accounts, which they sub* 
mitted in the action. Down to the date 
of the dispute Mr. Wallace accepted 
and still accepts payments, which 
were made, in fact, according to the 
method which they still employ. 
This does nob prejudice him, for it may 
not previously have been worth his while 
to raise any question, nor was he shown 
to have actually known how the books 
were kopt, but the fact is worth recording 
as it romovos any appearance of incon¬ 
sistency or arbitrariness, which might 
otherwise arise on the respondents’ con¬ 
tentions. 

As a purely academic matter the ques¬ 
tion is one of comparing two figures. 
Mr. Wallace’s commission depends on the 
-Bombay Company’s profit. That profit is 
nett, which, as the parties agree, means 
that in ascertaining the profit the result 
of the transaction must be looked to, 
but that the expenses of the business in 
connexion with it need not. Prima 
lacie, in respect of each sale effected by 
the salesman, the sum received for the 
goods sold, loss tho sum paid for them, 
is the profit, and these sums have to bo 
compared in tho same currency. 

Mr. Wallace, however, conceded further 
that this pure theory must bo modified 
in practice. He himself is paid in rupees, 
and here, at any rato, oxchango enters 
into tho transaction. Ho accepts tho 
respondents’ mothod of ascertaining tho 
rate of oxchango, at which tho original 
cost is converted into rupeos, namely by 
an average rate, but with tho mothod, 
by which the company shows its intornal 
financial position, or tho figuros, on which 
it invites its shareholders to approve its 
profit and loss account, ho contends that 
lie has nothing to do. Ho was a sorvant, 
not a shareholder. His concern was only 
with tho ultimabo roali/.od profit. Again, 
with the operations of tho rospondonts’ 
exchange dopartmont he contonds that 
he has no concern, for oxchango should 
be rogardod as a wholly separato business. 
He was only a piocogoods salesman, an 
omployoo who oarnod a commission, not 
a co-advonturer with tho respondents, 
linterostod in tho outcome of the sales as 


such. Hence a bad debt affects him only 
so far as it prevents the ultimate reali¬ 
zation of a profit. No profit, no com¬ 
mission, was his bargain, but be had no 

agreement as to sharing losses in any 
lorm. 

The validity of these objections, of 
course, depends on the extent, to which 
the theoretic position of a commission 
salesman is in this case qualified by the 
agreement sued on, according to its true 
construction. Two preliminary observa¬ 
tions may be permissible: firstly, the 
object of the agreement is to put an end 
to existing business disputes by a short 
and oven summary manner of deciding 
them ; secondly the mode in which this 
end is to be attained is by making the 
business books of one party conclusive 
evidence against the other for certain 
purposes, instead of being evidence 
against the Bombay Company and then 
only if the appellant should find it 
worth his while to put them in. 

The present dispute relates only to tho 
commission due for the period beginning 
on tho 1st August 1919, which was tho 
comencemont of the respondents’financial 
year, and ending with the 7th February 
1920, the date of the agreement. In 1916 
and 1917 exchange was practically steady. 

It then began to rise, and in two years 
had risen from Is. 4-9/32d. at the 1st 
August, 1917, to Is. 8-l,/32r/. at the 1st 
August 1916. By February and March 
1920, it was as high as 2s. Id .; by July 
it had fallen to Is. \0d., and in 1921 it 
was as low as Is. 3-13/32 d. Such fluc¬ 
tuations inovitably produced difficult 
conditions for dealers, both importers 
and local merchants. One result, which 
can hardly have boon unforeseen by ex¬ 
perienced peoplo in the trade in Fobruary 
1920, was that local buyors became 
slowor in settling their accounts, and 
in many in 9 tancos ultimately defaulted. 
Another was that, in tho moantimo, tho 
mothod of converting storling into rupee 
obligations or vico versa might prove 
very important to porsons, whoso rights 
and liabilities wore still unsettled. How, 
thon, does tho agreement of February 
1920, deal with those mattors ? 

As tho amount of Mr. Wallace’s com¬ 
mission is a matter of porcontago, tho 
roal point is tho profits, on which that 
percentage is to be taken. According 
to the words of tho agroomont 
those profits are : (1) profits of tbo 
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Bombay Branch, (2) accruing from sales 
by Mr.Wallace, (3) as shown in the res¬ 
pondents’ books, (4) nett. “ The books ” 
accordingly become to some extent the 
arbiters of his rights. What are “ the 
books"? A firm’s books come into exis¬ 
tence and are kept not for the purposes 
of a mere statistical record of transac¬ 
tions and payments or of prices and rates. 
They aro essentially a statement in 
figures of the firm’s business as a whole, 
iso shaped as to bring out the precise 
results of all transactions in rights and 
obligations and iu profits and losses, and 
the principles, on which they set otl one 
set of figures against another and attri¬ 
bute and distribute the results, are as 
much part of the books as the figures 
themselves, though uo written statement 
of them is anywhere set out. A plaintiff, 
who accepts the defendants’ books as 
deciding his rights to some extent, 
accepts them to that oxteut (unless ho 
guards himself by apt words) as state¬ 
ments of the right mode of distributing 
the results of the recoidod transactions, 
and not as a mere rospository of figures 
like a calendar or a price list. The main 
object oi the bookkeeping was to deter¬ 
mine and show the trading position and 
results of the company, though a minor 
aud incidental object servod was to show 
what it owed Mr. Wallace (or commis¬ 
sion. That matter always lagged behind 
the conclusion of his sales, and in 1920 
was likely to be more behindhand than 
over. Having left the respondent’s em¬ 
ployment, he might presumably have 
oven less opportunity than before of 
ascertaining for bimsolf how these 
transactions were working out, but as 
these results would be shown in the 
books, as and when the buyers met 
their obligations, from those entries 
his percentage could, and in ordi¬ 
nary course would, bo transferred to 
the credit of bis account in the ledger. 
Their Lordships do nob think that on 
the torins of this agreement the books 
can bo divorcod from the system of 
bookkeeping of which they are the 
expression, or that nothing is intondod 
to be decisive oxcept figures picked out 
hero and thoro from particular folios. 
The thing on which the porcontago is 
to be reckoned is the profib of the branch 
as shown, and in showing a profit the 
mode of gotting at it is as relevant as 
the final figure. The profit is the profit 


of the Bombay branch, not of some 
selected department of that branch, and 
it is the company’s profit. Unless some 
agreement with their salesman ties the 
respondents’ hands, the calculation of it 
is in the first instance their affair. 

Mr. Wallace’s ledger account in the 
books showed nothing with regard to 
the period in dispute, for it had not been 
postod up, and it was argued that he 
could not bo bound by what the books 
showed, where they showed nothing, but 
in 9uch a case only by a calculation 
from the figures shown, made in accord¬ 
ance with a method which the Court 
would fix as correct. Their Lordships 
cannot adopt this distinction. The cir¬ 
cumstance that tho appellant’s ledger 
account had not been made up can¬ 
not alter the rights of the parties. It 
might have been duo to accident. It 
was, in fact due to the disputes which 
had arisen betwoon tho parties and 
everything was carried to a suspense ac¬ 
count only. To lay stress on the word 
shown ” as moaning “ now shown ” or 
“ shown, when the respondents' servants 
have been told to show them,’’ is to 
defeat tho efficacy of the contract. The 
one reading would deprive Mr. Wallace 
of commission on any sales, on which 
at tho date of the agreement no profit 
had yet accrued, for tho object of tho 
agroomont was to settle all transactions 
for tho period in question and not 
merely such of them as bad then got 
into the books in a completed form. 
Tho other would enable tho respondent 
to bring bis claim to a standstill by 
ordering tho proper entries to be omit¬ 
ted. Profits “ shown ” can only mean 
profits, which from timo to time are, or 
in tho ordinary course of business will 
be, shown. Anything else defeats tho 
contract as an agreement of compromise, 
and, on tho othor hand, tho agreement 
refers to profits “ shown as accruing ’’ in 
tho books, not to profits which the books 
do not and never will show as accruing, 
though by a combination of solected 
book ontrio3 and of argumont upon them 
they may bo represented as profits, 
which ought to have been shown as ac¬ 
cruing. 

In the viow which their Lordships 
have thus taken of the meaning of tho 
agreement, they can now proceed to deal 
with tho appellant’s throo objections tc 
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the accounts as shown in the respon¬ 
dents’ books. 

(1) When customers who have “ fixed 
the oxcbange ” with the exchange de¬ 
partment subsequently default, the res¬ 
pondents, in exorcise of thoir right to 
reduce apparent profits to net profits, 
deduct from the amount credited on 
sales account the amount of rupees, 
into which the sterling debt had been 
subsequently converted when the ex¬ 
change was “ fixed, ” instead of the cor¬ 
responding amount of rupees at tho date 
of that credit. 

(2) When tho customers have mot 
their obligations an l have paid for the 
goods purchased, all that tho respon¬ 
dents enter in ascertaining their net 
profits is the sterling selling price con¬ 
verted into rupees at tho avorago ex¬ 
change over a period anterior to the actual 
date of payment. Thus, when the ex¬ 
change has boon “ fixed ” after tho end 
of tho period over which tho rate of 
exchango was avoragod, tho respondents 
have, in fact, rocoivod mere rupees than 
tho amount of rupees, which they bring* 


negotiated the sale3, he was not in¬ 
formed of the del credere arrangement, 
and, as he does not receive any percen¬ 
tage on the Manchester firm’s share of 
the profits, he should not suffer an 
abatement of his percentage on the res¬ 
pondents’ share in consequence of it. 

To this there is an answer, which 
is separate from the general answar ap¬ 
plicable to all three objectionsT It was 
the view of both Courts below, with 
which their Lordships agree, that the 
half per cent, del credere arrangement 
was a part of the joint account arrange¬ 
ment and ought not to be treated at the 
will of Mr. Wallace as a separate trad¬ 
ing transaction. It was the very natural 
price asked for the respondents’admis¬ 
sion to the joint account business at all. 
In the result their net profits on the 
whole transaction were a moiety of the 
profit appearing on tho selling contracts, 
plus a half pdr cent, and minus all bad 
debts, if any. It is on this basis that 
thoy havo accounted so far as tho joint 
account business is specially concerned. 


in as the basis of thoir profit, and on The goneral answer is tho same for 

which the appellant’s commission is all three objections. The system 
reckoned. Whon this higher number of adopted by the respondents is tho 
rupees has boon paid, tho respondents system by which tho appollant has 
say nothing about it; when it is a had agreed to be bound. In tho abstract 
debt thoy bring it in as a doluction in Mr. Wallace’s contention is this. He 
full, and Mr. Wallace is disadvantaged sells in sterling goods bought in 
both ways. sterling, and, subject to realization, 

3) In addition to their separato im- tho profit is a storling profit raoa3- 
portations of piecogoods, the respon- ured by the difference between the 
dents havo an arrangement with a Man* buying cost and tho selling price, and 
•Chester firm, under which thoy import tho commission is a sterling percentage 
piecogoods on joint account. Tho payable whon that profit is realized. 
Indian customers being known 15 them, Rupoo oxcbange has nothing to do with 
but not to tho Manchester firm, thoy the transaction. Tho employers can take 
havo agrood with that firm, in roturn payment in any currency and at any 
for a half por cent, commisuon, to guar- rate thoy like; the only material quos- 
antoe the paymont for tho goods. Thus, tion is whothor the customor has por¬ 
tion thoy rendor account sales, thoy formed his contract. Tho employers have 
credit themsolvos with this commission to pay his commission in sterling, how* 
and with ono-half of tho profit appearing ever inconvenient ho may find it. As 
on the sale contracts, and so tho matter for bad debts, so far as ho is concerned, 
is closed. All bad dobts are thereafter thoy aro simply salos negotiated, but 
solely their own affair. Whon thoy resulting in no commission-hearing profit, 
come to reckon thoir not profits, thoy Thoy have, therefore, to bo eliminated 
charge tho account with all had debts, from the list of his transactions Ho has 
hut with onlv half tho realized profits • lost his labour, but ho has nothing to do 
pins thoir del credoro commission, and with his employer s loss of tho pnco of 
account to Mr. Wallace for his commis- their goods, nor can this bo usod to 
slon on tho balance. His objection is diminish profits successfully earned on 
that as against him only half of the bad other transactions, so as to dopnvo him 
debts should bo chargod. Though ho of his percentage thoroupon. In tho 
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abstract Mr. Wallace's contention may 
be right. 

The difference between the abstraot 
position and that whioh, in the concrete, 
Mr. Wallace accepts for the purposes of 
this appeal serves to emphasize the fact 
that his actual employment was neces¬ 
sarily relative to his employers’ way of 
doing business and had to conform to it. 

If he had insisted on abstract terms, he 
would probably not have been em¬ 
ployed at all. As it is, he admits 
a conversion into rupees, so as to 
get payment in rupees; ho admits an 
aggregation of the sale transactions of 
the year with the consequent averaging 
of the rate of exchange at which the 
sterling oost is converted into rupees, 
and ho admits the consequent interpre¬ 
tation of the word “nett” as authorizing 
a deduction of bad debts in their en¬ 
tirety. He argues that the operations of 
the exchange department concern him, 
when the buyers perform their bargains, 
and entitle him bo his percentage on the 
enhanced rupee receipt as “fixed” on a 
falling rupee exchange, while they do 
not concern him at all when the buyers’ 
default involves tho deduction of bad 
debts from the profits assumed for tho 
purposes of tho company's own finances. 
All this merely shows how essentially 
his rights depended, and depend, on 
oxpress bargain ; on his written agree¬ 
ment so long as he was at work ; on tho 
agreement sued on when ho came to com¬ 
promise a dispute, which would have 
involved a challenge of tho basis, on 
which the company regulated the whole 
of its affairs. The witnesses did not 
contest that the company’s systom was 
reasonable and sound for its own purpo¬ 
ses, and an agreement to bo bound by tho 
books of the business naturally did not 
provide a special and different system 
for tho relatively small part of it, which 
■affected Mr. Wallace. 

Their Lordships will humbly advise 
llis Majosty that this appeal should ho 
dismissed with costs. 

D.D. Appeal dismissed. 

Solicitors for Appellant— Field, Roscoe 

Co. 

Solicitors for Respondents —Johnson 
fecks & Collongh. 
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(From Lahore) 

11th November 1926 

Viscount Haldane, and Lords 
Sumner and Sinha 

Mukand Singh and others —Accused — 
Petitioners. 

v. 

King-Emperor —Respondent. 

Petition from High Court Criminal 
Appeal No. -ill of 1926. 

Crltnl>ial P. C. t S. 231— First charge under 
S. 120 B and 109— Other charges for specific 
offences la pursua'ice of criminal conspiracy 
Including more than three murders within one 
year — Trial , teas held to be legal by the High 
Cmirt — P. C. Simply dismissed petition for 
special leave. 

The petitioners were triel and convicted upon 
eight charges. Tha first charge was one under 
8. 120 B aad S. 109 of tho Penal Cole, of a 
criminal conspiracy to -commit murder and 
other offences. Tho other charges consisted of 
other specific offences as committed by various 
members of the conspiracy iu pursuince of the 
conspiracy on various occasions. One of the 
charges was iu respect of seven murders com¬ 
mitted within one year. The petitioners were 
convicted under S, 302 and sentenced to death. 
In appeal to the High Court their conviction 
and sentences wore confirmed. They applied for 
spocial leavo to appeal to His Majesty iu Council 
and it was contended that there was raisjoiador 
of charges under S. 234 of • the Criminal P. C. 
the Privy Council dismissed the application 
without giving reasons. 

De Qruyther and Wallach —for Peti¬ 
tion ers. 

Dunne and Kenworthy Brown —for the 
Crown. 

Facts.—On the 28th February the 
petitioners wore convicted by the Ad¬ 
ditional Sessions Judge, Lahore, of 
offences punishable under S. 302 read 
with S. 120 I. P. C. and were sentenced 
to death. Those convictions and sen¬ 
tences wore confirmed on appeal by tho 
High Court of Judicature at Lahore on 
tho 2.5th Juno 1926. 

Tho case for tho prosecution was that 
in tho Punjab there had been a con¬ 
spiracy known as the Babbar Akali con¬ 
spiracy ; that the objects of the con¬ 
spiracy wero to terrorize such persons 
as were loyal and supporters of Govern¬ 
ment so that they might refrain 
from giving information to Government 
about tho movements and activities of 
tho conspirators. If such persons paid 
no heed to tho warnings given them, 
their ears and noses wore to bo cut off 
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and if this measure failed they should 
be 'reformed" or in other words mur¬ 
dered ; and that in pursuance of the 
conspiracy, murders, decoity and other 
crimes were committed including the 
murders on the night between the 10th 
and 11th April 1924, with reference 
to which the petitioners had been con¬ 
victed. 

The petitioners and 23 other accused 
were tried jointly by the learned Ad¬ 
ditional Sessions Judge on the eight 
charges shortly stated as : 

(1) That they between January 1922 

and September 1924 at.and various 

other places jointly and severally agreed 
and engaged with one another and with 
some or all of the persons named and 
described and others to do or to cause to 
be done certain illegal acts, to wit ; 

(1) import and possess arms and 
ammunition, and to go about armed ; 

(ii) commit and attempt to commit 
murder ; 

(iii) cause grievous hurt ; and 

(iv) commit robbery and dacoity ; 
which are offences punishablo under 
S. 19 and 20 of the Indian Arms Act 
(11 of 1878), and Ss. 302, 307, 326. 392, 
394, 395, 396, 397 and 398 I. P. C. with, 
death, transportation or rigorous impri¬ 
sonment for a terra of two years or more 
and thereby committed an olfence puni¬ 
shable under S. 120-B and 109 I. P. C. 

(2) That they in conspiracy with somo 
or all of the porsons named in the 
Scbodule during the above-mentioned 
period, at the places afore-aid, in pur¬ 
suance of the afore-mentioned conspiracy 
did : 

(i) go about armed without a licenso 
in contravention of the provisions of 
S. 13 Indian Arms Act ; 

(ii) had in their possession or control 
tiro arms, ammunition or military stores 
in contravention of the provisions of 
S. 14 Indian Arms Act, and in such a 
manner a? to indicate an intention that 
such act may not be known to any 
public servant and tbo-oby committed 
offencos punishable undor S. 19 and 20 
Indian Arms Act (id of 1878) road with 
S. 120-B, 109, 114, 115 and 116 I. P C. 

(3) That they, in conspiracy with 
somo or all of the persons namod and in 
pursuance of tho aforosaid criminal con- 
piracy committed murders and among 
othors caused tho death of 7 porsons 
between Maroh 1923 and April 1924, 


and thereby committed offences punish¬ 
able under S. 320 read with Ss. 120-B, 
109,114, 115 and 116 I. P. 0. 

(4) That they, in conspirancy with 
some or all of the persons named, in 
pursuance of the aforesaid Criminal 
Conspiracy inter alia, did certain aots 
with such intent or knowledge and in 
such circumstances that if by those acts 
they bad caused the death of the speci¬ 
fied persons between the night of 155h 
and 16th July 1923 and 10th and 11th 
April 1924, committed offences punish¬ 
ablo under 8. 307 read with Ss, 120-Bv 
109, 114, 115 and 116, I. P. C. 

(Charges 5 to 8 specified various 
offences viz. those of grievous hurt, 
robbery and dacoity.) 

In support of the case for the pro¬ 
secution, the prosecution relied on the 
evidence of an approver and the re¬ 
tracted confessions of each of the peti¬ 
tioners. The learned Judges of the 
High Court stated that the conviction 
of each of the petitioners wu3 based on 
the evidence of the approver which as 
to the actual commission of the murders 
was corroborated by tho confessions of 
tho accused which had however been 
withdrawn. That with reference to tho 
confessions it was submitted in the 
Courts in India that they were false 
and not voluntary and that they wore 
not rocordod in accordance with the 
provisions of S. 164, Criminal P. C., 
inasmuch as tho explanation which the 
Magistrate must give under Cl. 3 of 
S. 164 boforo recording tho confes¬ 
sions had not boon given and because 
tho Magistrate had not complied 
with tho section in stating in his 
memorandum at tho foot of tho con¬ 
fession that ho had explained to the 
accused that ho was not bound to make 
a confossion and that if ho did so, any 
confossion that ho might make might 
be used as ovidonoo against him anil 
that ho believed that the confessions 
wore mado voluntarily. 

In ordor to euro tho non-compliance 
with tho provisions of S. 161, Criminal 
P. C., tho Magistrate himsolf was called 
as a witness undor S. 533 of tho Code 
in order to stato that bofore recording 
oach confossion ho had givon tho neces¬ 
sary warning to oaoh acoused and that 
in oach instanco ho was satisfied that 
the confossion was mado voluntarily. 
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It was also submitted on behalf of 


the petitioners that the trial was bad 
owing to the fact that there had been a 
misjoindor of charges. 

The learned Judges of the High Court 
held that charges 2 to 8 merely recited 
the various incidents or offences com¬ 
mitted from time to time by various 
members of the conspiracy in pursuance 
of the conspiracy and that there was no 
illegality in the joint trial and they 
contirmed the convictions and sentences. 
The petitioners applied for special leave 
to appeal to His Majesty in Council. 
It was contended that the joint trials 
of the petitioners on 8 different charges 
which amongst others included 7 charges 
of murder, 2 charges of attempted 
murder, 4 charges of robbery, 2 charges 
of causing grievous hart, and 11 charges 
of daooity, spread over a period of more 
than twelve months was contrary to 
the provisions of the Criminal P. C. 
dealing with joinder of chargos, aud 
to the decision of their Lirdshipi of the 
Judicial Cojnmittea of the Privy Council 
(Subramania Iyer v. Kinq-Emperor H) 
and that the non-compliance of the 
learned Sessions Judge with the provi¬ 
sions of the Criminal P. C. dealing with 
the joinder of chargos was a violation 
of the fundamental principles of na¬ 
tural justice and tho procedure adopted 
by the Courts iu India vitiated the 
trial. 

Viscount Dunedin merely said that 
the petition must he dismissed. 

D.d, Petition dismissed. 

Solicitors for Petitioners— T. L. Wil * 
son A: Co. 

Solicitors for Respondent— Solicitor, 
India office. 

(1) [1902] 25 M id. 61=28 1. A. 217-10 M. L. 

J. 117 — 3 S ir. 100 (£>. C.). 
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(From Bombay : A. I. R. 1922 Bom . 18). 

28th June 1927. 

Lords Atkinson, Carso^ Sir John 
Wallis and Sir Lancelot 
Sanderson. 

Laxmanrao Madhavrao Jahaqirdar — 
Appellant. 

v. 

Shriniwas Linqo Nadqir and others — 
Respondents. 

Privy Council Appeal No, 149 of 1924, 
1927 K/28 & 29 


(a) Bombay Revenue Jurisdiction Act (10 oj 
1876), S. 1— B. 4 precludes a Court from tntcr- 
lalnlng a claim to cancel watan register. 

The words of S. 4 are wide enough to preclude 
the Courts from eotertaiuing any claim to the 
watan ullices in opposition to the claim of the 
hereditary otlicers recognized or appointed ueder 
the Act, and also any claim lor the cancellation 
of the watan register. (P 223, C 1] 

(6) Limitation Act, Art. 14 — Enforce¬ 
ment of a s Illegal order 'gives a fresh start ; 
A. I. It. 1921 Bern. 18 lie versed. 

If the order is illegal, the plaintiff is not 
bound to file a suit to set it aside, but is entitled 
to wait uutil it is enforced against him, and the 
attempt to enforce it against him gives him a 
good cause of action. (P 223, C 2) 

(c) Bombay Revenue Jurisdiction Act 10 of 
1876), N. 4*—.4 suit for refund of contribution 
under Act 3 of 1874 is barred unless exempted 
by Act 11 of 1852— Bombay Heriditarg offices 
Act (3 of 1674)— Bombay Titles to Rent-free 
Estates Act (11 of 1852). 

Land revenue in S. 3 is defined as including 
“ any cess or rate authorized by Government 
under the provision of any law for the time 
being then in force,” and the suit for a refund 
of the contribution levied under Act 3 of 1871 
would, therefore, be barred unless exemption is 
claimed by virtue of an adjudication under Act 
11 of 1852, which declares the particular pro¬ 
perty to be exempt. (P 223, C 2j 

G. R. Lowndes and M. R. Jardine — 
for Appellant. 

A. AI. Dunne and E. B. Raikcs —for 
Respondents, 

Sir John Wallis.—Th is is au appeal 
from a judgment and decree of the High 
Court of Bombay reversing the decree 
of the District - Judge*of Dharwar and 
dismissing the suit brought by the plain¬ 
tiff Laxmanrao, Jahagirdar of Hebli, for 
declarations : (l) that the plaintiff and 
defendants 12 and 13 are, and that 
the nadgirs are not, watandar patils and 
kulkarnis of Hebli village ; (2) that the 
lands measuring 120 mars entered in tho 
watan register of the village prepared 
under Bombay Act 3 of 1871 are not 
watan lands ; (3) for a cancellation of tho 
rogistor ; (4) for declaration that these 
lands wore not liable for tho remunera¬ 
tion of patils and kulkarnis; and (5) for 
tho recovery of Rs. 909-0-8 levied from 
tho plaintiff undor Bombay Act 3 of 1874. 

The plaint alleged that tho grant to 
their ancoitors in 1748 of tho villago 
included 200 mars of land assignod for 
tho remuneration of tho patil kulkarni 
and nadgir offices in the villago, and also 
tho offcos thomselves, that as tho defen¬ 
dants* ancestors who wore tho previous 
ownors of those watans had failod to 
pay the judi and raised a rohollion, 
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their wafcans had been resumed long 
before 1723, and so the watani nature 
of the lands came to an end ; that ever 
sinco the establishment of the British 
Government tho plaintiff’s family had 
been in possession of all the said 200 
mars, except 7} mars and 3 bigha 3 
and except 22 mars of which they had 
boou deprived in a civil suit tiled by 
defendants 7 to 11 in 1867, and also hal 
been in possession of all patilki and 
kulkarniki rights. They alleged that 
they were watandars of patilki and kul¬ 
karniki under the sanad of 1748. and, 
if not, were entitled to their offices by 
virtue of long possession. Tho proceed¬ 
ings of Government recognizing the 
family of defendants 2 to lias watan* 
dars, and framing the watan register 
accordingly, and imposing a contribu¬ 
tion on the plaintiff under Act 3 of 1874, 
were accordiugly wrongful. 

In para, 15 it wis pleaded that the 
200 mars wore not now watan land 

tho reisen being that in the ye ir 18 >8 tho In irn 
Commissioner decided that tho whole of tho 
villagjof II >bli, inclu ling the Imd measuring 
200 mars, is not watau, bat th it it is another 
kind of estate, and on d .to tho Gth March 1363, 
Government pissed final orders t> that effect in 
resolution boaring number G76. Although 
Jahagirdars and Na Igir (in saning th) family of 
defendants 2 to 11) wore (tho only) parties to that 
mitter (i. e. inquiry) (still) tho Govern nont, 
Jahigirdars and Nidgirsaro bound by this deci¬ 
sion and the decision passe f by th ) Sottloim it 
Officer in the yo ir 1804 that o ily 7t mars and 3 
high is of land is li iblo to settlement. 

The cause of action, it was allogal, 
aroso ou the 7th October 1908, when 
Government passed resolution 10120 
deciding that the nadgirs were watandars 
depriving tho plaintiff and defen¬ 
dants 12 and 13 of their rights, and 
making the lands in possession of tho 
plaintiffs family liable for the rocn i- 
noration of tho pi til auJ kulkarni 
although they wore nod watani lands. 

The first defendant, the Secretary of 
Stato in Council, filed a sop irate written 
statement ploading that th > suit was 
barred by Bombay Act 10 of 1876, S. 4 
(a), Bombay Act 3 of 187 4, 8.25, and 
Arts. 14, 120 and 12t, Limitation 

Act lie also pleaded that tho family 
of defondants 2 to 11 woro the real 
watan pa tils, kullcarnis and nadgirs, and 
that the 200 mars of land woro ktdim 
inatn, of which 120 wero assigned for 
patilki and kulkarniki, and tho rost for 
the nadgir office. They hal been in the 


possession of the jahagirdars, under 
kamavishi or temporary arrangement, 
because the watandars were unable to 
pay judi, and not because the jahagir¬ 
dars were patils, kulkarnis or nadgirs. 
The jahagirdars had admitted this and 
wore estopped from questioning it. 
Further the orders passed by Govern¬ 
ment were legal and proper. The allega¬ 
tions in para. 15 of the plaint were not 
admitted, an ! the plaintiff wa 3 put to 
strict proof of them. 

As regards the Nadgirs, defendants 2 to 
11, the principal writteo statement was 
filed by defendant 4. Defendants 2 and 
3 and 5 to 11 file! written statements 
to the same effect, defendants 5 to 11 
contending further that the suit was bad 
for misjoinder of defendants 5, 6 and 7. 
Defendant 12 was ox parte and defen¬ 
dant 13 filod a written statement sup¬ 
porting the plaintiff. * 

The contentions of the parties suffi¬ 
ciently appear from tho principal issues 
settled in tho case, which wore as 
follows : 

(f) U the juried iction of tho civil Court bar¬ 
rel by S. I V, Bomb ly Act 10 of 187G ? 

(2) Is it birred by S. 27, Bombay Act 3 of 
1874 ? 

(I) Is it birred by tho Pensions Aot 23 of 
1S71 ? 

(4) Is it in tim) ? 

(10) Are th) decisions of tho Inain Commis¬ 
sioner and settle uetit ofRcor under Act II of 
13.72, binding ou tho pirties ? 

(13) Is the I md in suit (120 mirs) watan 
property ? 

(II) H ivj pi ifntifl an d defendants 12 aud 13 
acquired by adverse possession a titlo to tho 
office* of wita id ir pitil aud kulkarni, nod to 
the watan land ? 

The District Judge found for the 
plaintiff on all the issues exoopfc that he 
hold that tho claim for tho cancellation 
of the watan register was barred undor 
8. 4 (a). Bombay Rovonuo Jurisdiction 
Act, 1876. The High Court allowod tho 
appeal and dismissed the suit on grounds 
which will bo considered lator. 

The history of this litigation is long 
and complicated, hut tho facts whioh 
aro miterial for tho decision of tho oaso 
miy b) state! as follows : 

In the village of Hebli fclioro woro in 
f irtnsr times tho usual sorvico watans, 
or horolitary officos of patil or headman, 
kulkarni or accountant, and naigir, 
which wero voided in tho family of do* 
fondants 2 to 11, who hsld tho watan 
lands of 24J mars in tbo.villag\ subject 
to tho piynomt of Gcvarn ajot of a fixol 
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judi instead of the fall assessment, the 
revenue thus remitted being remunera¬ 
tion for the discharge of their duties. 

It would appear further from records of 
the early part of the eighteenth century 
that this juli fell iuto arrears, and that 
the ruling power entered into possession 
of the watan lands and treated them as 
kamavishi, or under management, for the 
purpose of realizing the arrears. This 
was apparently the state of things when 
in 1718, the ruling power granted the 
village to 1 the plaintiff’s predecessor in 

jaghir. The saoad conferred upon him. 

the kisbiof Ilivur Hjbli. togethsr with tha 
h unlet V it.mh.il and lands appertaining to 
zibt (i. e., attached) inams of rnuooadum and 
nadgira and others. 

The effect of these words is in dis¬ 
pute, but it may ho observed that Mount- 
atuart Elphinstone, in his well-known 
report on the territories conquered from 
the Peishwa (1821), includes among the 
sources of revenue of thaformer Govern¬ 
ment (p. 31, 2nd edition), a heading 
Wuttum Z lbtee—Produce of Lands 
belonging to zemindars sequestrated by 
Gevernmeot,” and the reporto of his sub¬ 
ordinates, on which his report was 
founded, show the extreme reluctance of 
the rulers in ancient times to forfeit 
absolutely watan and mirasi lands for the 
non-payment of rovenno, and that oven 
whore the owners deserted their lands 
and fresh cultivators had been admitted, 
the descendants of the former owners were 
not wholly barred of their right,to reclaim 
them until the lapse of 100 years. These 
facts tend to support the construction 
placed by the Bombay High Court in a 
suit which will be referred to on the 
words of the sanad, which they held did 
not amount to a fresh grant of the watan 
to the plaintiff s ancestor after confisca¬ 
tion from the nadgirs, because the word 
zftbt ” was capable of meaning “ under 
attachment.” It is, however, unneces¬ 
sary to pursue this point. The District 
Judge refuse! to act on the defendants’ 
evidence tending to show that they 
wore in possession in certain years sub¬ 
sequent to the grant of the sanad to the 
plaintiff’s ancestor ; and it appears 
clearly from the accounts produced for 
the plaintiff, that, over since the annexa¬ 
tion of tho Poishwa’s territories and the 
introduction of British rule, those lands 
continued in possession of tho plaintiff’s 
family, and woro entered in the accounts 
under tho heading of kamavishi, or under 


management, though the defendants’ 
family made unsuccessful efforts to ro* 
cover thorn. 

This was tho state of things when tho 
inam commission was set up under Act 11 
of 1852 for the adjudication of titles to 
lands claimed to bo wholly or partially 
rent freo in tho presidency of Bombay. 

After reciting that claims against 
Government ia respect of inams and 
other estates, wholly or partially exempt 
from payment of land revenue, were 
oxceptod from tho cognisance of the 
ordinary civil Courts (which, it may be 
observed, had sole competence as to titles 
to tho land itself), and it was desirable 
that the said claims should bo tried and 
determined without further delay, the 
Act proceeded to set up tho inam com- 
m'ssion for that purpose. Schedule A of 
the Act contained rules prescribing the 
duties of each Commissioner and his 

assistants, and Schedule B : 

Rules for th j ad iudio ition of titles to estates 
claimed as ioam or exempt from the payment of 
land revenue. 

Speaking generally, in cases coming 
under Rr. I to 5, tho exemption was to 
be confirmed and to become final, while 
R. 0 provided that iu other cases the 
lands were to bo resum sd. R. 7 then 
provided for the continuance of holdings 
for the support of mosques and temples, 
and R. 8 for tho continuance of holdings 
by official tenure meant to be hereditary. 
This rule would undoubtedly have inclu¬ 
ded the watan offices of patil and kul- 
karni but for the fifth proviso which was 
as follows : 

The provisions of this rule are not in any way 
to apply to emoluments continued for service 
pirformad to tha Stite, as the service watins of 
de3ais . . . pitil kulkiruis . . . whose 

claim* are to be disposed of according to the 
rules which are or mvy be established for the 
regulation of such holdings. 

Under this Act the question, whether 
the jahagirdar’s grant was a serva inam — 
that is to say, a permanent revenue-free 
grant, or was hold on sarinjam tenure— 
came before the inam Cemmissioner, who 
on the 31st July 1858, recorded his deci¬ 
sion (Bx. 312) that tho claimant’s title to 
hold tho villages in serva inam was in¬ 
valid, but that its enjoyment was not to 
ho interfered with in consoquonco of this 
decision. This was in accordance with 
R. 10, Soh. B of tho Act, which pro\ ided 
that tho rules woro not to bo necessarily 
applicable, among other tonuros, to sar- 
injams, tho titles and continuance of 


which wore to be determined as thereto¬ 
fore under such rules as Government 
might issue. 

With reference to watan inams in the 
village. Ex. 451, of the 9th February 
1863, which is a communication from 
the Jahagirdar to the Mamlatdar or 
local revenue officer, shows that Major 
Etheridge, apparently, as Inam Commis¬ 
sioner, had taken up the general question 
of the kadim iuams in this village, that 
is to say, of the inams which existed 
before the grant to the plaintiff’s family, 
and not being included in that grant, 
were liable to bo dealt with under the 
Act. 

Major Etheridge's proceedings on this 
question are unfortunately not forth¬ 
coming, but in Ex. 471 of the 12th 
November l. w 6l, which was a reply to a 
reference from the Revenue Commis¬ 
sioner, ho states that in 1862 ho had 
settlod cortain itoras, on tho host evi¬ 
dence available, to he kadim. In tboir 
Lordships’ opinion, tho inference is that 
in so dociding lie was acting as Inam 
Commissioner, and that tho reference 
related to that decision. In his reply, 
Ex. 471, ha deals with 21 items, all of 
which he had settlod (apparently as In¬ 
am Commissioner) to bo kadim or old 
inams. Of these, ho found on tho fresh 
ovidonce which was availablo that only 
two items, with which wo aro not now 
concerned, one being tho gramjoshi’s or 
village astrologor's inam, wore kadim, 
that is in existence prior to tho grant to 
tho jahagirdars. lie wont on to observe, 
however, that the Jahagirdars had not 
received items 15, 16 and 17 (tho 200 
mars to which tho suit rolatos) as bona 
fido khalsat hut as “ coomavisoo (i. o., 
katnavishi). In explanation of those 
torms, roforoncc may bo mado to tho 
following passage in Sir Charles Sargent’s 
judgmont in rogular appoal 3 of 1876, 
tho suit already referred to, with rofor- 
onco to other items of this watan land 
which aro not now in suit. 

Now thoro can bo no dispute about tho *fcorm 
khaUut,' whhh moms whou applied to (? un- 
alionatod) laud* * tho.no of which the rovouuo 
regains tho proporty of Oovormnjnt not 
mado ovor in jigheor or inam to any *othcr pir- 
tios. (WiUon'a Glos*ary of Indian Torms.)* 
Whon usol in regard to a jig boor village, it 
raoanfl land which in absolutely the proporty of 
tho jighoerdar not being mado ovor in in tin to 
any other parties. 

With reforenco to tho torm " kama- 
vishi,” the learned Judge observed : 
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sooms very clear that land e itered as kama* 
vishi is land which for some reason or other has 
como under the xnauagement of thi Government 
or its assignee for the purpose of collecting tho 
reve juo but which has not been incorporated, 
with the khalsat land, which is tho absolute 
property of the Government or its assignee. 

Major Etheridge’s reply went on to 
state that it appeared from certain re¬ 
cords of 1796 that the kamavishi manage¬ 
ment remained as before, and that, as 
there was nothing to shovx that it had 
been subsequently altered, with the ex¬ 
ception of 7j4 mars and 3 bighas which 
at some time had reverted to the nadgir 
(tho defendant’s family), it might bo 
allowed that the kunwishi management 
of tho remaining 1924 mars 6 bighas had 
assumed a permanency of tenure which 
could not justly bo interfered with. Ht> 
accordingly recommended that the nad- 
girs’ land of 7j mars and 3 bighas, with 
one other item with which wo are not con¬ 
cerned, should ajono be made amenable 
to sottlomont as hold from Government 
when the order for tue settlement of 
alienated villages should be authorized. 
Tho remainder, ho considered, Khould be¬ 
long to the Heblikars or Jahagirdars. 

What was dono on this recommenda¬ 
tion appears from Ex. 477, an entry in 
tho revonuo outward register of tho 
Dbarwar talequa for 1861-5 containing 
a precis of a communication sent to tho 
mamlatdar, or subordinate revenue officer 
of Dbarwar. This rocitos tho recommen¬ 
dation of Major Etheridge that only 7J- 
mars and 3 bighas should be treated as 
liablo to sotHomont and that all tho re¬ 
maining lands except thoso lands should 
ho continued with tho Hoblikars. The* 

0 1 try goo3 on : 

and Ilia Honour tho Revonuo Commissioner 
has approved o[ this in his letter No. 50.>6 d.Ued 
tho 35th of tho month of December, 18(51 A. D. 
Thoreforo tho order h\s boon sent to you for 
fDaklaln) reforenco in order to give cfhct to tbia 
uud the Iljblikara have also been iuformoi. 

It was admitted by Government in 
answer to interrogatories that Major 
Efchoridgo’s rocommondation to which 
offect was thus givon, was approved by 
Government, and in their’ Lordships 
opinion tho inforonco is that it was ap¬ 
proved by thorn on appoal from Major 
Ethoridgo's original decision as Inara. 
Commissioner. Undor Soli. A, R. 2, tho 
Govornor-in-Oouncil was authorized to 
modify, rovorso or annul tho decision of 
tho Inara Commissioner, and undor Soh. 

13, R. 11, to relax tho rulos in favour of 
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claimants and to interpret the preciso 
moaning of any of the rules as to which 
a question might arise. Thoir Lordships, 
therefore, see no sufficient reason for 
differing from the District Judge’s find¬ 
ing that the decision that tho suit lands, 
with the exception of the 7 mars, were 
not to he treated as kadim, and so amen¬ 
able to settlement, must be taken to 
have been made in the oxercise of the 
powers conferred by the Aot, a finding 
which is not questioned in tho reversing 
judgment of the learned Chiof Justice, 
who proceeded on the view that such a 
decision having regard to Prov. 5 to 
R. 8 wa3 without jurisdiction. In their 
Lordship*’ opinion, however, it was 
within the jurisdiction of tho Govern¬ 
ment as the supreme authority under 
the Act to decide whether these lands 
should be dealt with in the one way or 
tho other. 

Before considering tho effects of this 
decision it is necessary to complete the 
narrative of the events which led up to 
the tiling of the present suit. 

There were partitions in both fami¬ 
lies, and in 1867 some members of the 
defendants’ family instituted a suit 
against some of tho plaintiff’s family, to 
which the plaintiff was not a party so 
that tho decision is not binding on him 
as res judicata, to establish their right 
to tho patil and kulkarni offices, and in 
particular to recover certain items of 
watau lands which were in possession of 
tho members of the plaintiff's family 
who were defendants in that suit. 

The High Court in R. A. 3 of 1876 
held that up to a period within 12 years 
of tho institution of th<< suit the posses¬ 
sion of tho defendants (tho jahagirdars) 
was not adverse to tho plaintiff (tho 
nadgir), and that the latter was entitled 
to recover the lands in suit on payment 
of such arrears of judi as might bo found 
duo on taking an account. It was found 
that no arrears of judi wero duo and he 
accordingly recovered possession. 

Tho other nadgirs, represented by 
defendants 2, 3 and 5 to 11 in tho pres¬ 
ent suit, did not then institute any suit 
to recover from the family of tho prosont 
plaintiff and defendants 12 and 13 tho 
watan lands in their possession. 

In 1873 the Bombay Herod itary Offices 
Act 3 of 1871 was enacted to declare 
and amend tho law relating to hereditary 
offices; and in 1881 tho District Deputy 


Collector of Dharwar passed an order, 
fix. 295, on an application by members of 
the nadgirs’ family, which appears to 
have been made in 1875, under Part 6 
of that Aot for the preparation of tho 
patilki and kulkarniki watans of tho 
village of Hebli. He held that neither 
the plaintiffs’ nor the defendants’ fami¬ 
lies had established their claims and 
that tho appointment should he treated 
as amani or stipendiary. This decision 
was afterwards reversed by the Bombay 
Government, who directed a fresh 
enquiry, Ex. 321 of 22nd November 1890. 

Tho Collector in 1893 reported, 
Ex. 323, that ho was not competent to 
decide whether tho nadgirs or the 
jahagirdars were watandars and referred 
the parties to a civil suit. Suits wero 
filed on both sides hut not prosecuted ; 
and in 1901 the Commissioner, Ex. 321, 
directed tho Collector to submit his 
opinion as to which of the two families 
was entitled to the watan (including 
lands and rights of service). If it should 
he found that neither side had any valid 
claim, the Collector was to report what 
tho watan lands wero, and whether they 
should revert to Government, and if 
they wore sufficient to maintain stipen¬ 
diary village officers. 

The Deputy Collector, to whom the 
matter was referred, was of opinion that 
tho judgment of the High Court, already 
referred to, conclusively showed that the 
nadgirs were the watandars, and tho 
Colloctor of Dharwar prepared the 
patilki and kulkarniki watan register 
of tho village on this basis, Ex. 316 of 
28th November 1906, deciding, pursuant 
to tho provisions of tho Act, which 
members of tho nadgirs’ family were 
to ho representative watandars. Tho 
jahagirdars appealed and tho Commis¬ 
sioner of the Southern Division passed 
orders on tho appeal, Ex. 315 of 17th 
July 1907. 

Ho hold that S. 25 of the Act made it 
imperative for the Colloctor to dotormino 
who wore to ho representative watandars, 
and register thoir names without waiting 
indefinitely until ono or other of tho 
rival claimants to tho office of watandars 
procured a decision of tho civil Court, 
and that tho nadgirs wero shown to ho 
tho watandars as decided by tho High 
Court in the suit already referred to, 
and that tho representative watandars 
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had been rightly selocted from their 
family. 

He consequently upheld the Collector’s 
decision in determining members of the 
mulgir family to be representative watan- 
dars. Ho was further of opinion that 
the whole of tho watan lands should be 
onterod as such in the watan register, 
SO mars for the patilki watan and 40 for 
the kulkarniki as shown in Major 
Etheridgo’s letter of 0th January 1865, 
hut that it would not be necessary to 
recover fur tlie watan from the jahagir- 
dars in possession more than was required 
for tho endowment of the olliciators 
under the Act. 

This order was con tinned by Govern* 
ment resolution 10120 of 1008, and in 
1913 tho sum of Rs. 060-0-8, which it is 
now sought to recover, was levied under 
tho Act from tho appellant for the 
emoluments payable to the representative 
watandars. Thereupon tho plaintiff 
tiled tho present suit. 

On tho merits tho District Judge was 
of opinion that tho decision of tho 
Governor in Council, continuing tho 
recommendation of Major Etheridge, was 
binding on the parties and entitled tho 
plaintiff to hold tho suit lands free of 
assessment, and that thoy had ceased to 
bo watan lands and wero not liable to 
contribution for tho remuneration of 
otiiciators under tho Act. 

Ho hold further that tho plaintiff’s 
family had acquired tho offices of watan¬ 
dars patils and kulkarnis by adverse 
possession, but that under S. 4A, 
Bombay Act 10 of 1876, tho Court had 
no jurisdiction to cancel tho rogistor. 

Defendant 1, the Secretary of State 
in Council, did not appoal from the 
judgment, but both tho plaintiff and tho 
other defendants 2 to 7 preferred appoals, 
and the High Court, as already statod, 
allowed tho defendants’ appoals and 
dismissed tho suit. Tho judgmont was 
dolivorod by the learned Chiof Justico. 
who, after reviewing tho evidenco and 
examining tho judgmont of tho High 
Court in A. S. 3 of 1876, held that 
by reason of Prov. 5 to It. 8, Sch. B 
of tho Act oxoopting sorvico watans 
from tho rules, thoro was no valid 
decision under Act 11 of 1852. Their 
Lordships havo already givon their 
roasons for not accepting this ruling. 
He also came to the conclusion that in 
the appeal to tho High Court in tho 
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previous suit no reliance had been placed 
on Major Etheridge's decision or its con¬ 
firmation, but the learned counsel for 
the appellant have satisfied their Lord- 
ships that the Ex. 337 in that case, which 
was referred to in the High Court's 
judgment is Ex. 471 in the present case. 
AVifch regard to it, the learned Judges 
remarked : 

This entry no doubt correctly described the 
existing state of facts, and it is not clear that 
the Inam Commissioner arrived at the conclu¬ 
sion that tho land was absolutely the property 
of the jihrgirdars. But even if such were his 
conclusions, tho plaintiff is not bourd by a 
decision to which he was not a party, and the 
object of which was simply to settle the respec¬ 
tive rights of the Government and tho jahagir- 
dars. 

In the present case therefore tho 
learned Chief Justice was mistaken in 
supposing that no reliance was placed on 
this document in the previous suit or 
that the High Court ignored it. 

Tho learned Chiof Justico was further 
of ojriniou that tho District Judge’s find- 
i ng that tho plaintiff’s family was entitled 
to tho watan offices could not ho sup¬ 
ported because it was founded on a 
wrong view as to the effect of Major 
Etheridge’s recommendation and a wrong 
appreciation of the evidenco on which 
ho found that tho jabagirdars had ac¬ 
quired a titlo to the lands and cilices by 
advorso possession. 

He also held that tho suit was barrod 
under Art. 120, Limitation Act, oxcopt 
as to tho claim for a rofund of tho 
contribution as it was not brought 
until more than six years after tho 
Collector’s order of tho 26th November 
1906, and the framing of tho watan 
registor. 

As the ordor could no longer bo sot 
aside, ho also hold that tho contribution 
leviod under it could not ho recovered 
and accordingly allowod tho appeal and 
dismissed tho suit. 

Tho plaintiff thon preferred tho pres¬ 
ent appeal to His Majosty Mi Council. 
Tho first dofondant, the Secretary of 
State in Council, who, as already stated, 
did not appoal from tho judgmont of tho 
District Judge, has not entorod appoar- 
anoo or instructed counsol to support tho 
judgmont of tho High Court dismissing 
tho suit; nor havo any of tho other 
defendants, oxcopt dofondant 6 and tho 
representatives of dofondant 7, now 
deceased. Thoso aro respondents 4, 6a 
aDd 5 b. Mr. Dunno, who appeared or 
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their behalf, intimated that they were 
only concerned to defend their title as 
watandars and oppose the cancellation 
of the watan register, and that they were 
not interested in supporting the order 
imposing a contribution upon the plain¬ 
tiff, or opposing the recovery of tho 
contribution actually levied. 

In these circumstances it will be con¬ 
venient in the first place to deal with 
Mr. Dunne’s contention on behalf of 
these respondents that S. 1. Bombay 
Revenue Jurisdiction Act 10 of 1876, bars 
not only the claim for the cancellation 
of the watan register, but tho claim for 
a declaration that the plaintiff and 
defendants 12 and 13, and not tho 
nadgirs’ defendants 2 to 11, are watan- 
dar patils and kulkarnis of tho villago. 
The section is as follows : 

4, Subject to the exceptions hereinafter ap¬ 
pearing no civil Court shall exercise jurisdic¬ 
tion as to any of the following matters : 

(a) claims against Government relating to 
any property appertaining to tho office of any 
hereditary officer appointed or recognized under 
Bombay Act 3 of 1674. or any other law for 
the time being iu force, or of any other villago 
officer or servant ; or 

olaim* to perform the duties of any such 
officer or servant ; or in respect of any injury 
caused by exclusion from such office or service, 
or 

suits to set aside or avoid any order under the 
same Act or any othur law relating to the same 
subject for the time being in force passed, by 
Government or any officer duly authorized in 
that behalf, or 

• • • • • 

In their Lordships’ opinion these 
words are wido enough to preclude tho 
Courts from entertaining any claim to 
tho watan offices in opposition to tho 
claim of tho hereditary officers recognized 
or appointed under tho Act, and also any 
claim for the cancellation of tho watan 
rogister. To this extent, therefore, tho 
plaintiff’s case must fail. 

As regards tho other part of tho case, 
as to which their Lordships unfortu¬ 
nately have not had tho advantago of 
hearing arguments on behalf of tho res¬ 
pondents, they are unable to agroo with 
tho ruling of tho learned Chief Justico 
that tho plaintiff is barred by limitation 
from suing for a return of tho contribu¬ 
tion lovied on biro, and for a declaration 
that tho suit lands in his possession are 
not liable for such a contribution because 
ho failed to file a suit to sot asido the 
order imposing it within tho period 
limited for filing such a suit. In thoir 
Lordships’ opinion, if tho order was 


illegal, the plaintiff was not bound tol 
illo a suit to set it aside, hut was entitled 
to wait until it wa3 enforced against 
him, and the attempt to enforce it against 
him gave him a good cause of action 
which was admittedly within time. 

It has, however, to bo considered 
whether these claims aro not barred 
under S. -1 Bombay Revenue Jurisdic¬ 
tion Act sot out above, a question not 
dealt with by tho High Court. 

The District Judge was of opinion 
that they were not, because of the pro¬ 
viso to the section that 

If any porson claim to hold wholly or par¬ 
tially exempt from payment of land revenue 
under ... (k) ... an adjudication duly passed 
by a competent rfficor , . . uuder Act 11 of 1^5- 
which declares the particular property in dis¬ 
pute to bo exempt, such claim shall bo cogniza* 
ble in the civil Courts. 

Land revenue in S. 3 is defined a? 
including “any cess or rate authorized 
by Government under the provision of 
any law for the time being then in force’ 
and the suit for a refund of the contribu¬ 
tion levied under Act 3 of 1871 would, 
therefore, bo barred unless exemption is 
claimed by virtue of an adjudication 
under Act 11 of 1852, which declares 
the particular property to bo exempt.i 
According to tho view taken by the 
District Judge from which their Lord- 
ships see wo reason to differ, there was 
in this case an adjudication under Act 
11 of 1852 securing the revenuo of tho 
suit lands to the jahagirdar, and if this 
ho so it has been pointed out by Sir 
George Lowndes that Act 3 of 1874, 
under which tho contribution was lovied, 

only extends to this village 

so far as its provisions may uot conflict with 
the terms on which any such alienated village 
may have been secured to its proprietor. 

In those circumstances their Lordships 
see no sufficient reason to differ from the 
District Judge’s conclusions that the 
effect of tho docision was to render the 
suit lands in tho hands of tho plaintiff 
and defendants 12 and 13 uot liable to 
contribution under Act 3 of 1874, and to 
avoid tho bar to a suit for its recovery 
undor S. 4 Act 10 of 1876. 

Their Lordships do not consider it 
nocossary or desirable for the duo dis¬ 
posal of tho suit to enter on any other 
quostion ; and thoy will accordingly hum¬ 
bly advise 11 is Majesty that tho plaintiff's 
appeal ho allowed and tho decree of tho 
High Court sot asido, and that tho plain¬ 
tiff ho givon a docroe declaring that tho 
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suit lands in the possession of plaintiff 
are not liablo to contribution under Act 
d of 1871, and ordering a refund of the 
contribution sued for and that otherwise 
the suit bo dismissed. 

As regards the cost3, their Lordships 
think that the senior nadgirs and tho 
Secretary of Stato should pay tho costs 
of the appellant in the lower Courts and 
of this appeal, and that the appellant 
should pay tho costs of tho junior 
nadgirs, represented by Mr. Dunne, in 
the lower Courts and of this appeal. 
The order will therefore be that re-spon* 
dents 1, 2, b and / are to pay the appel* 
lant s costs in the lowor Courts and of 
obis appeal, and that tho appellant is to 
pay the costs of respondents 4, 5 A and 
OH in the lower Courts and of this 
appeal. 

Appeal allowed. 

'Solicitors for Appellant— Ily. S. L. 

Pol ale. 

Solicitors for Respondents — T. L. 
IF llson A Co. 


judgment and decree of the High Court 
of Bombay dated the 4th Ootober 1922. 

The suit was brought by Balkrishna 
against tho above-mentioned first four 
defendants, Padman, defendant 5, who was 
the plaintiff s father, Malji, defendant 6, 
the plaintiff’s brother, Sowari, defendant 
7, the sister of Padman, and other defen¬ 
dants whom it is not necessary to men¬ 
tion in detail. Krisnaji Ramchandra 
Lele and Jagunnath Raghnnath Shet 
wore added as defendants subsequently. 

Krisnaji had purchased from the plain- 
tills, after tho institution of the suit, a 
J'l-pig share of the plaintiff's share in 
tho property which was the subject- 
matter of the suit. Jagunnath had pur¬ 
chased from Padman and Malji a 40-pie 
share of their share iu tho property. 

L’hose two defendants, Krisnaji and 
Jagunnath, are the only respondents who 
have appeared on tho hoaring of this 
appeal. 

The loarned counsel, Sir G. Lowndes, 
who appeared for them, stated that in 
view of the fact that tho only question 
argued beforo the Board was as to the 
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Viscount Dunedin, Loans Shaw 
and Siniia, Sih John Wallis 
and Sin Lancelot Sanderson 

Mulcund Dharman Bhoir and others — 
Appellants. 

v. 

Balkrishna Padmanji and others —Ros- 
pondonts. 


amount of tho shares of the plaintiff and 
his brother Malji, and having regard to 
tho nature of tho argument which was 
presented by the learned counsel for the 
appellants, his clients’ inferests wore 
fully protected, whichever way the 
appeal was decided. 

Sir G. .Lowndes, however, intimated 
that ho had prepared an argument upon 
the morits of the appeal, and was pre¬ 
pared to prosont it to tho Board as 
amicus curioo if their Lordships so desired. 
Accordingly, tho loarned counsol was 
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❖ Hindu Law—Joint family—Coparcener 
hai indefeasible right of partition—Evidence 
Act, S. 115. 

In tho ubsenco of a separation or division of 
tha joint family property, a member of tho joint 
family has an iodoleaBiblo right to demand 
partition an l his right is not affected by a deed 
evicuted by his filhur on tho basis that there 
was no joint family or joint family property. 

[P 22 i C 2. I* 227 C 1] 

Tj. DeGruythcr, J. M. Parikh and J. M. 
Mehta —for Appellants. 

G. ft. Itowndcs and E. B. R tikes —for 
Respondents. 

Sir Lancelot Sanderson. —This is 
an appoal by Mukund Dharman Bhoir. 
Govind M. Bhoir, Ramchandra M. Bhoir 
and Harishchandra M. Bhoir. who woro 
defendants 1 to 4 in tho suit, against a 


hoard on tho morits. 

Tho pedigree sot out in tho plaint 
shows tho relationship of some of tho 
parties horeinboforo mentioned, and is as 
follows: 

(For podigroo Soo p. 225.) 

Padman, dofondant 5 and fathor of 
tho plaintiff, was alivo when tho suit 
was instituted; ho died during tho 
pondoncy of tho suit and hoforo tho 
loarnod Subordinate Judgo dolivorod 
his judgment. 

Tho suit was brought by tho plaintiff 
for partition of tho property doscribod in 
Schs. A, B, and G of the plaint. 

Tho properties woro alleged to ho tho 
joint proportio 9 of a joint Hindu family 
which had boon formed by Dharman and 
bis two 9 ons, Mukund and Padman, and 
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■which was governed by the Bombay 
School of the Mitakshara Law. 

The property contained in Sch. C was 
alleged by the defendant) Sowari to have 
been given to her. The suit was dismis¬ 
sed so far as the property described in 
Sch. C was concerned. The High Court 
on appeal affirmed such dismissal, and no 
point in respect thereof was raised on 
the hearing of this appeal. 

The appeal thereof is confined to the 
property described in Schs. A and B. 

Tho property in Sch. A is that which 
the plaintiff 1 alleged was in the posses¬ 
sion of Mukund, defendant 1, and tho 
property described in Sch. B was alloyed 
to have been in possession of Padman, 
dofeudant 5, the plaintiffs father. 

The defence of tho appellants was three¬ 
fold. In the first place, it was alleged 
that the property was not subject to parti¬ 
tion, because there had been a prior 
partition in 189L between Dbarman and 
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was argued on bohalf of tho appellants 
before their Lordships on the assumption 
that these findings mu6t bo accepted. 

The only question, therefore, which 
their Lordships have to consider and 
docide is the third, which relates to tho 
document executed by Padman in 1907. 

The facts, matorial to this point, aro 
as follows : 

Padman apparently was an idle and 
vicious young man, of weak intellect; 
be was looked upon as a burden to his 
family and was regarded as incapable 
of assisting in the management of tho 
family estate. Accordingly, a part of 
tho family ostato was allotted to him as 
a provision for his maintenance, and ho 
had to live separately from his father 
and brother. 

It is, however, found as a fact that 
Padman did not know that his father 
and Mukund had any property which 
was ancestral, and in which ho had an 


Shiu war 
1 


1 

Dhango 


Bapu 

1 


Manglya 

3 

Rujo x Thama 
Deft. No. 8. 


Dbarman 

4 


Maliadu 

(Died without issue) 


I 


Mukund Padman Sowari 

Deft. No. 1 Deft. No. 5 Deft. No. 7 

1 _ I_ 

1 1 I I I 

Govind Rimchandra H irishchandra Balkrishna Malji 

Deft. No. 2 Deft. No. 3 Deft. No. 1 1 lamtiff Deft. No. G 


Mukund on tho odo hand, and Padman on 
the other. Secondly, it was urged that 
the property was not subject to partition 
bocauso it was solf-acquirid property 
of Dbarman and Mukund, defen¬ 
dant L. Thirdly, it was urged that Pad- 
man aud his two sons separated in in¬ 
terest by a document, which was callod 
a release, and which was executed by 
Padman in the year 1907. 

No question arises heforo their Lord- 
ships as to tho first and second of tho 
above-mentioned defences. 

Tho learned Subordinate Judgo found 
that thoro was no partition in 1891, and 
that tho property was not tho self- 
acquired ostato of Dharman and defon¬ 
dant 1 (Mukund), hut that it was tho 
joint family property of them, and Pad- 
man, aud thoir sons. 

Those two findings wore affirmed by 
tho High Court on appeal, and the caso 


interest. Ho was not admitted into the 
confidence of either of them, and ho did 
not know that the property which was 
allotted to him was part of the joint 
family estate. 

It appears that the father Dbarman 
male a will in 1901. It has boon found 
by tho learned Subordinate Judgo that 
the will was void in so far as it related 
to the ancestral property of tho joint 
family, and did not afToct tho rights of 
tho plaintiff or his.brobhor Malji. 

In 1907, tho document, to which re¬ 
ference has already been made, was exe¬ 
cuted by Padman. It is not necessary 
to sot it out in detail, as its terms have 
boon so fully discussed in tho judgments 
of tho Courts in India. 

It has been callod a roloaso. 

It is really more in the nature of a 
sorios of recitals or admissions that tho 
whole of tho property was tho separately 
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acquired property of his father Dharman, 
that Dharman had made a will, that by 
virtue of the same, Mukund (defen* 
dant 1) had become full owner of the 
property after his fathor’s death ; that 
Dharman had given Padrnan certain 
property during his lifetime, and that ho 
had boon living separately from his 
father and Mukund; that Mukund had 
given him certain additional property in 
consequonco of his poverty; and, finally, 
the document stated that Padrnan and 
his heir had no interest in the moveable 
and immovable property acquired by 
Mukund or his father, and that Mukund 
was the full owner of all tho property 
except that which had been given to 
Padrnan. 

Lhe learned Subordinate Judge held 
that tho document was executed by 
Padrnan under tho conviction that all 
the ostato was tho self acquisition of 
Dharman and Mukund, that he, PadmaD, 
had no interest in it by birth, and that 
ho could not make any claim to tho pro¬ 
perty, as it had been disposed of by his 
father's will. 

IIo hold that it was binding on Pad- 
man, who thereby released his one-sixth 
share in favour of Mukund, but it was 
not binding on his sons, viz., plaintiff 
and his brother Malji. Ho decided that 
tho plaintiff and his brother Ma Iji wore 
oach entitled to one-sixth of tho family 
estate. 

Doth tho plaintiff and defendants 1 to 1 
appealed to tho High Court. 

Mr. Just ice Pratt hold that tho docu¬ 
ment of 1907 did not proceed on tho 
footing of bonofit at all, hut on tho basis 
of an olecmosyDary allowance to a man 
who was entitled to nothing, and that 
tho plaintiff and his brother Malji did 
not loso their intorosts in tho joint 
family proporty by reason of tho so- 
called roloaso. 

Mr. Justico Marton did not docide 
that tho so-callod roleaso was binding 
on Padrnan, hut, for the purposo of his 
judgment, tho learned Judge was pro- 
parod to assume that it was so binding. 
The learned Judges held that tho whole 
of tho proporty, including that in tho 
possession of Padrnan, should ho thrown 
into tho hotchpot and thon divided bot- 
weon tho surviving members (according 
to their respective shares), and that tho 
release could not ho troatod as if onn- 
sixth was fakon out and had bocomo tho 


separate share of Mukund and as if the 
other members were entitled to divide 
the balance only. 

The result was that the High Courb 
decreed that defendants 1 to 4 should 
take one-half of the estate and that the 
plaintiff, his brother Malji and the ali¬ 
enees (viz., defendants Krisnttji and 
Jagunnath) should take the other half 
according to tho shares mentioned in the 
judgment. 

It is clear that the whole of the pro¬ 
perty mentioned in Schs. A and B 
must ho treated as joint property of the 
family of which Padrnan and his sons 
wore members. 

Although Padrnan, in consequence of 
his habits and his incapacity, had to 
live separately, and although certain 
property was allotted to him for his 
maintenance, it has been found as a fact 
that such property was much le*s than 
what his one-third share would have 
been, and that there nover was, in fact, 
any partition of the joint property 
before 1907. 

In their Loidships’ opinion the solo 
question is whether, by reason of tho 
deed of 1907, Padrnan and bis two sons 
were separated in status from the joint 
family and whether tbore was at that 
timo a partition of the joint family 
estato. 

There is a twofold application of tho 
word division” in connexoin with a 
partition. 

In the first place, there is separation, 
which moans tho severance of the status 
of jointness. That is matter of indi¬ 
vidual volition ; and it must ho shown 
that an intention to becomo divided has 
boen cloarly and unequivocally oxprossod, 
it may ho by explicit declaration or 
by conduct. 

Secondly, there is tho partition or 
division of tho joint estate, comprising 
tho allotment of shares, which may bo 
effected by different methods. 

In their Lordships’ opinion tho dood 
of 1907, does not oporato either as a 
separation of status or as a partition of 

joint family proporty. 

Tho doed proceeded upon the basis 
that thoro was no joint family and no 
joint family property. The basis was 
that all tho proporty, including that 
which was in Padman’s possossion, had 
hoeu separately acquirod, and that all 
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the property, except that in possession 
of Pudman, belonged to Mukund. 

Further, by tho deed, Pudman agreed 
Dot to contest the genuineness or tho 
contents of his father’s will in considera¬ 
tion of the gift of certain property by 
Mukund. 

There is no suggesticfh in any part of 
the deed that the parties were proceed¬ 
ing upon the basis that there was a joint 
family of which they were members, or 
that they were taking part in a division 
of the joint family property. 

In their Lordship’ opinion this disposes 
of the appeal, for it has now been as¬ 
certained that the property in dispute 
was, in fact, joint family proporty that 
thero never was a separation or division of 
tho joint family property, and the plain¬ 
tiff being a member of the joint family 
has an indefeasible right to demand 
partition. 

Their Lordships are of opinion that 
the High Court's direction as to tho 
division of tho estate proceeded on a 
correct basis, and that the decree of the 
High Court in accordance therewith was 
rightly made. 

They will, therefore, humbly advise 
His Majesty that this appeal should be 
dhmissed with costs. 

r.K. Appeal dismissed. 

Solicitors for Appellant— T. L. Wilson 
4 Co. 

Solicitors for Respondents— Rankcn, 
l ord 4 Chester. 
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(From Bombay : A. /. It. 1923 Bom. 171) 

11th July 1927 

Lords Siniia, Blanesbcrgh and 
Salvesen, Sir John Wallis and 
Sir Lancelot Sanderson. 

Itamgotvda Annagowda Patil and 
others —Appellants, 

v. 

Bhausaheb and others —Respondents. 

Privy Council Appeal No. 12 of 1925. 

sjt Hindu Law—Reversioner taking benefit of 
a widow's transaction cannot set it aslde- 
Evidence Act, S. 115. 

A reveraionor, who is ft party to and is lone- 
flt«d by a transaction entered into by a Hindu 
widow, is precluded from quejtionii g any part 


of it, nod his sons cannot set it aside especially 
when be did not do so iu his lifetime : A. 1. It. 
1923 Bom. 471, affirmed. [P 229 C 2] 

E. B. Itaikes and N. Atmaram—lor 

Appellants. 

(Jr. li. Lowndes and IF. Wallach — for 
Respondents. 

Lord Sinha ,—This .is an appeal by 
the plaintiffs from a decree of the High 
Court of Bombay which modified a 
decree of the Subordinate Judge of 
Belgaum made in suit No. 203 of 1919. 

That suit was instituted to recover 
possession of cortain houses and lands 
from tho defendants. 

The properties in suit originally be¬ 
longed to one Akkagowda who died in 
1840, leaving two widows, Lmgava and 
Tayava, and a daughter Kashibai, who 
was married to one Shivgouda and had 
a son Shidgouda. 

Lingava died 1 efere 1608, but her co¬ 
widow lived till 1912, thus surviving 
her husband for GO years. 

Kashibai, the daughter, died in 1907, 
a few days after tho death of her hus¬ 
band Shivgouda. Shidagouda, her eldest 
son, died in 1907, leaving an adopted son 
Darned Bhau (defendant 1). 

Kashibai had a second son, Pirgouda 
(defendant 2) who, however, had been 
given in adoption to another family some 
^ears before Kashihai’s death. 

The ptdigree of tho family is as 
follows : 

(For pedigree see p. 228.) 

It is no longer iu dispute that when 
tho succession opened out on the death 
of Tayava in 1912, Annagouda was un¬ 
der the Hindu Law the nearest heir of 
Akkagouda, in preference to Bhau 
(defendant l) and Pirgouda (defendant 2). 

Tajava had alienated most of her 
husband’s properties in 1808 by and under 
three deeds. By one of these she made a 
gift of cortain of those properties to her 
brother Basappa ; by another she pur¬ 
ported to sell half of certain other lands 
to Annagouda himself for Rs. 2,000, and 
by the third she sold the other half of 
those properties to her son-in-law 
Shivgouda. Thoro was only one small 
property loft unalionatcd. 

Thoso three deeds wero all exocnted 
and registered on thosamo day. The deed 
of gift in favour of Basappa was attested 
by Annagouda and Shivgouda; tho deed 
of salo in favour of Shivgouda was attes¬ 
ted by Annagouda and Basappa ; and 



228 Privy Council Ramgonvda v. Bhausaheb (Lord Sinha) 1927 


tho sale doed in favour of Annagouda 
was attested by Basappa aod Sbivgouda. 
And the widow as executant was identi¬ 
fied before tho Registrar in respect of all 
three deeds of Annagouda. 

Tho latter subsequently in 1SS2 sold 
tho properties purchased by him as 
aforesaid for Rs. 3,000. The properties 
Purchased by Sbivgouda remained in his 
possession till his death and afterwards 
of his grandson and son (defendants 1 and 
2) and . their tenant, defendant 3. 

Basappa s share passed by purchase to 
defendants 1 to 7. 

Annagouda, who survived tho widow 
by nearly six years, did not in his life¬ 
time "eek to set asido tho alienations in 
favour of Sbivgouda and Basappa • hut 
after his death in 1018, his son and 


The trial Court found in favour of 
the plaintiffs on both issues and gave 
them a decree. 

The High Court held that no ques¬ 
tion of estoppel arose in the case ; 
hut on issue 2 held that both the 
gift to Basappa and the sale to Shiv- 
gouda by Tayava»were binding on the 
plaintiffs, who, therefore, were entitled 
to recover in tho suit only the small 
property which was not included in any 
of tho three documents by her in 1868. 

The grounds of their judgment may 
best be stated in their own words : 

The transactions which were effected by 
Tayava with tbo consent of Annagouda and 
Sbivgouda were evidently pre-arranged as 
a proper disposition of Akkagouda’s property 
between these parties aud those transactions 
must be considered as a whole; and siuco 


Sattegouda 


Balgouda Lingw; 

(died before 


Bharmagouda 


Annagouda 
(died 4/2/1918) 


Malgouda Ramgouda 

(plaintiff 1) 


Appa Pirgouda 

(plaintiff 2) (plaintiffs) 

grandsons instituted tho present suit, 
against all tho defendants above namod 
to recover tho^o properties on tho ground 
that the alienationd thereof by tho widow 
wero not valid. 

[fc is admitted that Annagouda hocamo 
entitled to tho succession in 1912 and 
that tho plaintifTs claim under or 
through him and, therefore, havo no 
hotter title to succeed in this suit than 
Annagouda bad. 

On tTio written statements fiiod by 
tho defendants, issuos woro raised, of 
which the two material ones are : 

1. Am tho plaintiff* o topped from bringing 
this suit ? 

2. Do tho defendants prove that tbo transac¬ 
tion* of gift (to Basappa) and aalo (to Shiv- 
gouda) aro legal and valid and binding on tho 
plaintiff* ? 


I 

= Akkagouda = Tayava 
1SGS) (died in 184G) I (died 15-5-1912) 


Shivgouda = Kashibai 

| (died 22-8-07) 


Sbidgouda Pirgouda 

; (adopted in another 

family (defendant 2) 


hau (adopted son) 

(Jofondant L) 

Annagouda received considerable advanfago 
from giving his censent to Tayavn’s alie¬ 
nations* it would bo incjfc inequitable if his 
descendants, whllo retaining ihnt advantage, 
should bo allowed to set aside the ether alio- 
nation 8. 

It was confondcd beforo thoir Lord- 
ships on behalf of tho appellants that 
tho docision of tho High Court was 
orroncous bocauso : 

1. Tho attestation by Annagouda 
of : (1) tho dcod of gift to Basappa and 
(2) tho deed of ealo to Shivgouda was 
no ovidonco of his consonb to eithor of 
thoso transactions. 

2. Tho dood of gift in favour of 
Basappa was admittedly not supported 
by legal nocossity aud no consent of ro' 
vorsionors, near or remote, could give it 
validity. 
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3. That even if Annagouda consented, 
such consent would not give validity 
to the sale to Shivgouda, a* Annagouda 
wa 3 not the nearest reversioner at the 
time, inasmuch as the daughter Kashi* 
hai and her son Pirgouda were then 
alive aod were nearer in succession. 

4. That the sale to Annagouda him¬ 
self did not estop him from questioning 
either the gift to Bas&pp* or the sale 
to Shivgouda, as the transactions were 
separate and in no way interdependent, 
and that there svas no such equity in 
favour of the defendants as the High 
Court assumed. 

Their Lordship? consider that the 
leeision of this ca;e depends upon how 
far the three documents can he taken as 
separate and independent, or so connec¬ 
ted as to form one transaction. 

The long lapse of time between the 
execution of the deeds aud the institu¬ 
tion of the 9uit has rendered it impos¬ 
sible to prove what actually occurred 
between the parties on that occasion. 
Thero is not sufficiently definite evidence 
to come to a conclusion as to how far 
any of these properties were validly en¬ 
cumbered or what was done with the 
purchase money alleged to have pissed 
on the two deeds of sale. 

But the parties to the documents 
included, or after so groat a lapse of 
time miy bo presumed in a very real 
sense to have included, all persons who 
had any actual or possible interest in 
tbo properties, viz., the widow herself, 
her brother, who was a natural object 
of her affection and bounty, her son-in- 
law, who was the natural protector of 
the interests of her daughter and grand¬ 
son, and the nearest kinsman on the 
husband’s side and the only person 
from whom any opposition might he 
apprehended with regard to doalings by 
tho widow concerning her husband 3 
ostato. 

Their Lordships conclude that all the 
circumstances strongly point to tho 
throo documents being part and parcol 
of ono transaction by which a disposi¬ 
tion wa3 male of Akkagouda's estato, 
such as was likely to prevent disputes 
in tho futuvo and, thoroforo, in tho host 
intoro3ts of all tho parties. 

Tho throo deeds appear thus to ho 
inseparably connected together and in 
that view Annagouda not only eonsontod 
to tho sale to Shivgouda and the gift to 


Basappa, but these dispositions formed 
parts of tho same transactiou by which 
ho himself acquired a part of tho 
estate. 

It was argued that Annagouda’s con¬ 
tingent interest as a remoto reversioner 
could not bo validly sold by him, as it 
was a mere spo3 succession^, and an 
agreement to sell such interest would 
also he void in law. It is not necessary 
to consider that question, because he did 
not in fact either sell or agree to sell 
his reversionary interest. Ic is settled 
law that an alienation by a widow in 
excess of her powers is not altogether 
void, but only voidable by the rever¬ 
sioners, who may either singly or as a 
body he precluded from exercising tneir 
right to avoid it either by express rati¬ 
fication or by acts which treat it as valid 
or binding. 

If some person other than Annagouda 
had boon, at the death of Tayava, the 
nearest heir of her husband, it might 
have been open to him to question all 
or any of the three doeds, but Annagouda 
himself being a party to and benefiting 
by the transaction evidenced thereby 
was precluded from questioning any 
pirt of it. Nor is it other than a most, 
notable circumstance that lie did not, 
after Tayava’s death, essay to do so. 

For these roasons their Lordships 
agreo with the conclusion arrived at by 
tho High Court and would humbly ad¬ 
vise His Majesty that this appeal should 

be dismissed with costs. 

UK. Appeal dismisscl. 

Solicitors for Appellants T. L. Wil¬ 
son, & Co. 

Solicitors for Respondents— Ranhen, 
Ford & Chester. 
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( From Allahabad ) 

12th July 1927 

Lord Blanesburgh, Sir John Wallis 
and Sir Lancelot Sanderson 

Lala Jagmohan S iran —Appellant. 

v 

Sahu DcAci Nindm and others —Res¬ 
pondents. 

Privy Council Appeal No. 21 of 192G,. 
Allahabad Appeal No. 12 of 1922. 
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Limitation Act, -Art, 118 —Suit in substance 
Jor declaring an adoption Invalid Is covered by 
Art. 118. 

Where an action is in troth and substance a 
suit for a declaration that a particular adoption 
was invalid, and it is found that the fact that a 
claim was being made on the b»sis of this 
alleged adoption was known to tho plaintiff in 
the suit more than six years before it was in¬ 
stituted, and that he himself had attaiued 
majority nearly nine years before the suit was 
commenced : 

Held : that the suit was barred bv Art. 118. 

[P 230 C 1] 

A. M. Dunne and B. Dube — iov Ap¬ 
pellant. 

G■ R. Lowndes and W. JVallach —for 
Respondents. 

Lord Blanesburgh. —As a result of 
tho opening of this appeal by Mr. Dunne, 
it is possible for their Lordships to dis¬ 
pose of tho case on a very short ground. 
It has been rnado clear that this action 
is in truth and substance a suit for a 
declaration that a particular adoption 
was invalid. It is plain that tho fact 
that a claim was boing made on 
the basis of this allegod adoption was 
known to tho plaintilT in the suit moro 
than six years before it was instituted, 
and that ho himself had attainol majo¬ 
rity nearly nine years bofore tho suit 
was commence 1. Tho suit boing in sub¬ 
stance ono for a declaration to tho etToct 
lust stated, their Lordships, on those un- 
jontested facts, are of opinion that it is 
btrrel* by Art. 118, Limitation Act. 
In thoso circumstances no useful 
purpose would be servo 1 by any further 
oximination here an l now of tho 
matters in controversy, and for tho 
reason that tho suit is out of time thoir 
Lordships will humbly advise His 
Majesty that this appeal by tho plaintilT 
should bo dismissed. Tho appollant 
must pay tho costs. 

D ie. A ppeal dismissed. 

Solicitors for Appellant — Barrow, 
Rogers k Nevill. 

Solicitors for Respondents — T. L. 
W ilson k Co. 
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(From Lahore) 

19th July 1927 

Viscount Dunedin, Lords Shaw and 
Sinha and Sir John Wallis 

Sardar Gurbakhsh Singh — Appellant. 

v. 

Gurdial Singh and another — Respon* 
dents. 

Privy Council Appeal No. 112 of 1925. 

^ Practice — Witness—Party should be offered 
as whnest. 

. The practice of not calling -the party as 
witness with a view to force tho other party to 
call him, ntid so suffer the discomfiture of hav¬ 
ing him treatod as his, (tho other party's) own 
witness is a bid and degrading practice. 32 All. 
104 (P.C ) lief. Tho true object to be achieved 
Court of justice can only bo furthered with 
propriety by the testimony of tho party who 
personally knowing tho whole circumstances of 
the case can dispel tho suspicious attaching to 
it. The story can then be subjected in all its 
‘particulars to cross-examination. [P 231 C 1] 

A. M. Dunne and B. Dube —for Ap- 
pol lanfc. 

L. DcGruyther and J. M. Parikh —for 
Respondent*. 

Lord Shaw.—Thi 3 is an appeal 
against a judgmont and decree dated 
tho 9th April 1924, of the High Court of 
Judicaturoat Lahore, which reversod 
tho judgmont and docree of tho 1st 
December 1919, of the Subordinate Judge 
at Ludhiana. 

Sardar Jawala Singh was a jaghirdar 
possessed of certain properties in tho 
Ludhiana and Ferozeporo Districts of the 
Punjab, lie lived in the village of 
Bbikki Khatra, in the Ludhiana District. 

Jawala diod on tho 19th August 1915, 
leaving two widows. The oldor, Flarnam 
Kuar. was childoss. Tho youngor, Bhag- 
wan Kuar, bad borno to him a daughter, 
who at tho date of his death was ton 
years old. Those constituted tho house¬ 
hold. 

It is admitted that according to tho 
law in operation in that part of tho 
Punjab, if there had boon a son in tho 
household, ho would have succeeded to 
tho proportios ; but that, failing a son, 
and thoro boing only a daughter, the 
osfcato would fall to a collateral male 
relative. That relative was a stop- 
brothor named Gurbakhsh Singh, who is 
the prosont appollant. If, however, a 
posthumous son was horn, thon that 
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posthumous son would, of course, succeed, 
the household would be kept together, 
and Gurbakhsh, the step-brother, would 
have no rights. 

The story of this litigation, and of 
various other proceedings, partly legal 
and partly administrative, which pre¬ 
ceded it, hangs upon the question 
whether such a posthumous son over 
was born. It appears clear that a possible 
attempt to prooure a spurious son was 
in the minds of all parties from tho 
moment of Jawala’s death, or oven before 
that. He died on the 19th August 1915. 

The appellant m lintains that no such 
posthumous son was horn. Almost im¬ 
mediately after tho death he proceeded 
to raise the question. Simultaneously, 
or almost simultaneously, Bbagwan, 
tho younger widow, disappeared. 

Every day was of importance for the 
defeat of a plot, if plot there wa 3 , and 
for tho immediate discovery of the truth. 
There 9oems to be little doubt that dis¬ 
satisfaction arose as to the delay of tho 
patwari of the village in taking action. 
It is a fact that the death having 
occurred on the 19th August, tho 
patwari only entered tho fact in his 
diary so late as the 29th August. 

In the mutatinn register, which pur¬ 
ports to bo dated the 23rd August 1915, 
but which was only in reality completed 
on the 29th, there is in the last column 
tha following entry : 

To-day, Bachittar Singh, a co-sharer of 
irmusti Attari, stated : 

Jowala Singh, a oo-sharor and jaghirdar of 
TUauzi Attari, died sonless on the 19th August 
1915. Mats. Haruam Kaur and Bhagwau Kaur 
his widows, aro entitled to succeed to the pro¬ 
perty left by him in equal shares. A report re- 
arding the death with regard to tho jighir has 
-en separately submitted to the tahsil. Honce 
,tha mutation entry relating to the khita is sub¬ 
mitted. 

He also states that Me. Bbagwan Kaur is 
^regnaut. 

Dated the 23rd August 1915. 

(Signed) BACHITTAR SINGH, 

Declarant. 

-Thoro remains in tho case very con¬ 
siderable doubt as to when tho words, 
lie (Bachittar Singh) also states that 
Mb. Bbagwan Kaur is pregnant,” woro 
entorod. As will ho shown, Bachittar 
Singh, tho alleged informant, wa3 not 
examined as a witness. 

On tho 31st August, Gurbakhsh, by a 
petition to tho mutation officer, claimed 
that tho property was his. By this time 
t tho parbio) woro undoubtedly at arm's 


length. Gurbakhsh, the step-brother, 
appellant had applied to tho Collector; tho 
application has not been found, hut at 
least by the 11th September an applica¬ 
tion was lodged which frankly made tho 
charge of tho attempt to procure a 
spurious son. 

In our family there is a ou^tom that wheu a 
meuibor died sonless his collaterals get his 
jaghir, and his widows aro entitled to get 
in liotenance only. They support themselves 
with the income of tha ancestral laud. The 
village Patwari has colluded with his 
(deceased's) widow. He made a false and 
fictitious report in the mutatioo register to the 
effect that Alt. Bhagwau Kiur is pregaant. 
whereas she is not at all pregnant. Our rights 
are prejudiced owing to collusion with the 
patwari, Mt. Bhagwan Kuar (she was the 
second and much the younger of the two widows) 
may begot medically examined by a doctor so 
that she in ly uot procure a spurious son. If 
she procured a sou somewhere or is trying to 
prooure a son, we do not accept him. It is. 
therefore, prayed thit local enquiry may begot 
made by a tahsildar and relief granted. 

This challenge should, as was meant, 
have brought matters to a head. The 
request made was reasonable. The con¬ 
dition of Bhagwan was the critical and 
conclusive fact in the case. Without any 
doubt whatsoever she should have ap¬ 
peared, if her case was true ; her condi¬ 
tion of advancod pregnancy would have 
been plainly enough established in tho 
courso of that enquiry. She did not so 
appear. The proceedings were delayed. 
The Deputy Commissioner, on the 13th 
October, demanded to know what had 
become of the matter. 

Meantime events ripened, or were 
alleged by the older widow to have ri¬ 
pened, by the alleged birth of a son to 
Bhagwan in a remote village of an adjoin¬ 
ing native state. 

Gurbakhsh at once took action, and on 
tho 2Lst October, another application was 
made to tho Collector, which narrated as 
follows : 

After his death Mt. Bhagwau Kaur, in order 
to prejudice my rights, gave out, iu consulta¬ 
tion with tho village patwari, thafshe was 
pregnant, whereas she was not at all pregnant. 
I filol applications in your Court praying that 
onquiry may be got made at the spot or the 
woman may begot medically examined, but up- 
till now no attention has boon paid to those 
applications. 

Thon follows tho second stage of tho 
- caso : 

But a short time ago Mt. H irnam Kaur (that 
is, the older widow) give out that a son was 
born, nor is it known where was Mt. Bhagwan 
Kaur, nor yet did she tell on what date and i-a 
which village the son was hern. This is all 
f raud. 
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This is the one side, namely, the step* 
brother’s allegations. It is, however, in¬ 
teresting to know what was the admitted 
attitude of the widows themselves upon 
the important subject of the possibility 
of a spurious son. 

In the application bofore the Collector, 
Mt. Harnam Kaur, the older widow, 
made the following statement on the 
25th October, 1915 : 

The name of m'y co-wife is Mt. BJiigwan Kuar. 
Our husband died about two mouths ago. 

and then there .follow these words : 

About a month aftor his deith, I sont h *r to 
mv parents’ house for the roasm th it she might, 
perhaps, give birth to a daughtor and might go 
to her parents’ house and secure a spurious sou 
in order to prejudice my rights. 

This is a curious statement, bub in 
some rospects it has obvious importance. 
It shows that the departure from tho 
family homo was deliberate. Next, the 
disappearance was in tho mind of this 
co-widow connected with the birth or 
the production of a son. Further, the 
older widow was to manage tho affair of 
the residence of the younger. 

This deliberate design was followed by 
tho departure of tho second widow, who 
wont off in the first placo to her own 
parents’ house. This was natural and 
usual : hut she was only thoro a day or 
two when sho was taken thorofrom by a 
nephew of tho first widow, and imme¬ 
diately thereafter to Patiala, outsido 
British territory and in a native state. 
Not content with this, sho was again 
removed by him from Patiala to his own 
residence at a placo callod Lakha Singh- 
wala, in Nabha, also a native state. This 
nophow states that his aunt Harnam 
wished him to take Bhagwan from 
Patiala to Lakha Singhwnla in order to 
avoid the approhondod chango from a 
.girl to a boy. 

Tho facts of thoso changes of residence 
are undoubted ; hut their Lordships do 
nob believe a word of the story as to tho 
object of tho journoy, or as to tho ab- 
sontoo widow having borne a son. 

Tho Board does not go into tho dotails 
further than to say that it is satisfied 
with tho interpretation put upon them 
by tho Subordinate Judge. They think 
it truo to say firstly, that tho suggestion 
of an approhondod chango from a girl to 
a boy is without any foundation whatso¬ 
ever. Secondly, the deliberate romoval 
from hor homo and oven from tho homo 
of hor own paronts to thoso two difforonb 


places in a foreign state wa 3 effected 
with the object of destroying traces of 
her whereabouts, of making it practically 
impossible compulsorily to secure her 
meiical examination, of making it pos¬ 
sible to lay a foundation for the fraud of 
obtaining a spurious son and of main¬ 
taining thereafter that in this remote 
place sho herself had given birth to it. 
Their Lordships, in short, agree, on the 
whole of that part of the case, with the 
views of tho S lbordinate Julge. 

One or two points, however, may be 
stated in addition. It was argued that 
tho statement as to pregnancy attributed 
to Baehibbar Singh was interpolated by 
the patwari in the original record of the 
death of Jawala Singh. The challenge 
was made before the proceedings, either 
before tho Collector or in this suit, were 
instituted, and it is striking and suspi¬ 
cious that Bachittar Singh, to whom this 
statement was attributed, was nob called 
as a witness to clear up the point, or to 
state upon what information his alleged 
statomenb was made. 

There may be very considerable doubt 
as to whether the statements made be¬ 
fore the Collector, which truly did not 
form a part of the present Us, should 
have boon admitted in those civil pro¬ 
ceedings. The thing, however, was done. 
As already mentioned, the appellant took 
action almost at onco te have the truth 
as to Bhagwan’s condition investigated. 
Sho, howovor, disappeared, and it was 
practically impossible for a private 
litigant to fotch hor back, or possibly 
even to aicortain hor whereabouts. 
Tho investigation proceeded in the Col¬ 
lector’s tribunal, and on the 12th Novem¬ 
ber tho revenue assistants reportol to 
tho Deputy Commissioner that tho hoy 
was fictitious. 

It may ho remomborod, howovor, that 
thero being a roport circulated that 
Harnam was certain that a son was 
horn, Gurbakhsh instantly took action. 

By another application of the 21st Octo¬ 
ber ho requested that some high otlioor 
might Ijo specially sent to tho spot and a 
thorough inquiry made so that tho true 
facts might come te light. Tho autho¬ 
rities could not uso force hoyond tho 
British frontior, and in tho course of tho 
furthor procoodings on tho 2nd February 
19lh tho following ordor was pronounced 
by tho prosiding ollicor of tho rovenuo 
Court : 
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Mt. Bhagwan Kaur is keeping out of the 
vray and cannot bo found. Sardarni Ha mam 
Kaur bo summoned to Ludhiaua for the 2lst 
February 1916. Her whereabouts be inquired 
from Sardar Bahadur Sardar Gajjan Singh and 
Mr. Sarab Kishou. They state that they do not 
kaow whero the Sardarni Sahiba is, nor did auy 
mukhtar of her come to them again. 

A last opportunity was given, but 
Bhagwan did not appear until the 3rd 
March, accompanied by a boy to which 
she maintained she had given birth in 
the previous October. 

It appears clear to their lordships that 
she was purposely keeping out of the 
way, not only from August 1915, when 
she disappeared, but from October, when 
her alleged son was born. This further 
delay from October to March, about five 
months, was also deliberate. It was for 
the purpose of preventing the possibility 
of auy medical examination of her after 
such a long period throwing light upon 
the question of the birth of a child by 
her in October. The Assistant Collector, 
however, heard her, and he was in no 
way moved by her evidence. “The 
statement," says he, “of Mt. Bhagwan 
Kaur has been taken down. Evon after 
hearing her I see no reason to alter my 
first view." 

Further proceedings took place in the 
revenuo Courts, and then this civil suit 
followed. As already indicated, their 
Lordships see no reason to doubt either 
the great carefulness of the investigation 
made by tho Subordinate Judge, or the 
soundness of tho conclusions at which he 
arrived. The disappearance of Bhagwan, 
and tho manifest approval of the co¬ 
widow, the refusal by her to corno to 
the Court to submit to a medical exami¬ 
nation, or oven to remain for a reason¬ 
able period in her own old home, but in 
preference to go outside tho jurisdiction 
of the Court and into a native 9tato, 
would in any view bavo thrown the 
greatest doubt upon the story of her 
having given birth to a son as alloged ; 
and then tho second feature of tho case— 
her continued absonco for a long period 
after tho alleged birth—the wholo of 
this appears to their Lordships to bo but 
part of a transaction which was simply 
a nofarious plot. 

It must be stated that in taking a 
different view tho High Court wont very 
far, as, for instance, when they say : 

Wo do not find any proof that Bhagwan 
Kaur did, in fact, shirk examination.” 

1927 K/30 


Their lordships think it unnecessary 
to repeat the numerous details of the 
story, but, as it involves a general and 
important question of procedure and 
practice, they think it expedient to make 
the following reference to what occurred 
at the trial of this civil suit. At the 
Bar of the Board it was admitted by the 
respondents that she, Bhagwan, had been 
presont in Court when tho evidence was 
being taken, and that she did not go into 
the witness box, and was not examined 
as a witness on her own or her alleged 
son's behalf. 

Notice ha3 frequently been taken by 
this Board of this stylo of procedure. It 
sometimes takes tho form of a manoeuvre 
under which counsel does not call his 
own client, who is an essential witness, 
but endeavours to force the other party 
to call him, and so suffer tho discom¬ 
fiture of having him treated as his, the 
other party’s, own witness. 

This is thought to be clever, but it is a 
bad and degrading practice. Lord 
Atkinson dealt with tho subject in Lal 
Kuntvar v. Chiranji Lai (1), calling it “a 
vicious practice, unworthy of a high- 
toned or reputable system of advocacy.” 

Tho present case, however, is a pointed 
instance of the evils which How from 
such a practice. Bhagwan’s case had 
been tho subject of prolonged investiga¬ 
tion in tho revenuo Courts, and had been 
pronounced by them a bogus case. She 
had appeared and told a story there, and 
it had not been believed. She was, how- 
over, also present in this civil suit, the 
issue in which was tho legitimacy of the 
boy that she was putting forward as tho 
jaghir of the estate. Her non-appear¬ 
ance in answer to tho challenge, that is 
to say, to disclose tho actual fact as to 
her condition shortly after her husband 
Jawala’s death, her disappearance into a 
foreign state, and all tho other circum¬ 
stances mentioned, had boon established. 
If her story were, notwithstanding all 
this, a true story, it was her hounden 
duty to give ovidonco in tho suit, tolling 
the wholo facts in support of hor and 
her allogod son’s caso ; bub she did not. 
If under advice sho did not do so, that 
advico waJ of tho worst description, and 
worthy of tho animadversion above 
mado. But in any view hor non-appear¬ 
ance as a witno3S, sho boing prosent in 

(I) [1910] 82 All. 104=5 I, 0. 649=87 1. A, 1 
(P. C.). 
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Court, would be the strongest possible 
circumstance going to discredit the truth 
of her case. 

How did the High Court deal with 
this ? They say : 

It is true that she has not gone into the wit¬ 
ness box, but sho made a full statement before 
Chaudhri Kesar Ram, and it does not seem 
likely that her evideace before the Subordinate 
Judge would have added materially to what she 
had said in tho statement. 

Their lordships disapprove of such 
reasoning. The true objoct to be achieved 
by a Court of justice can only be 
furthered with propriety by the testi¬ 
mony of the party who personally know¬ 
ing the whole circumstances of the case 
can dispel the suspicions attaching to it. 
The story can then bo subjected in all its 
particulars to cross-examination. 

To say that she would likely have 
repeated what sho had already said ornit 3 
the entire force of the consideration as 
to cross-examination, and their lordships 
cannot doubt that if this part of the 
.case had been treated from the point of 
view consistent with sound practice, as 
just statod, tho High Court could never 
have reached the conclusion come to. 

Their lordships will humbly advise 
His Majesty that the appeal should he 
allowed, and the judgment of the Sub¬ 
ordinate Judge restored with costs here 
and below. 

D.D. Appeal allowed. 

Solicitors for Appellant — B. S. L. 
Polak. 

Solicitors for Respondents — T. L. 
Wilson & Co. 
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26th July 1927 

Lords Sinha, Blanesburgh and 
Salveskn, Sir John Wallis and 
Sir Lancelot Sanderson. 

Mating PoNyun —Appellant. 

v. 

Ma Sato Tin —Respondent. 

Privy Council Appeal No. 62 of 1926. 

sj« # (a) Buddhist Law (Burmese) — Divorce — 
Wife deserted and hence obtaining divorce—She 
cannot get husband's whole property. 

• The proposition that wbero tho husband de¬ 
serts bis wlfo, who subsequently sues for divorce 


and succeeds, the wife is entitled'to divorce with 
possession of all tho husband’s interest in tho 
property, is in itself a startling proposition and 
cannot be accepted, and there is no case known 
in which evon a claim based on such a proposi¬ 
tion has been male. There is no text in the 
Dhammathats or in Burmese Buddhist law 
books to support'it nor is there any case-law 
on the subject. [P 280 C 2, P 237 C 1) 

( b) Buddhist Law (Burmese)—Divorce— Wife 
granted onc-thtrd of husband’s property on 
divorce—Decree was upheld by Privy Council. 

W hero it was found that the marriage of de¬ 
fendant (husband) with the -plaintiff (wife) was 
brought about by misrepresentation, that tho 
plaintiff was an entirely innocent party, that tho 
facts relating to the desertion were of an aggra¬ 
vated nature and quite unjustifiable, and 
the Courts in India granted her a third share in 
tho property given to the husband by his 
mother : 

Held : that the decree appealed from cannot 
be said to be unreasonable or contrary to justice, 
equity and good conscience: A. I. R. 1925 Rang. 
242, Affirmed. [P 237 C 1] 

A. M. Dunne and E. D. Raikes —for 
Appellant. 

A. P. Pennell —for Respondent. 

Sir Lancelot Sanderson. —This is 
an appeal by Muung Po Nyun, who was 
the defendant in the suit, against a de¬ 
cree of the High Court of judicature at 
Rangoon, dated the 27th February 1925, 
affirming a decree of the District Judge 
of Myaungmya, dated the 13th Decem¬ 
ber 1923. Tho plaintiff, who is the 
respondent in this appeal, brought the 
suit against her husband, claiming a 
divorce on account of his desertion and 
a partition of the properties specified 
in the Schs. A and B of the plaint. 
She alleged that sho was entitled to one- 
third of the properties in Sch. A 
and to one-sixth of the profits in Sche¬ 
dule B. The learned District Judge 
made a decree granting the plaintiff a 
divorco and the shares in the above- 
mentioned properties which she 
claimod. Tho defendant appoaled to tho 
High Court, whioh dismissed his appeal 
with costs. At tho hearing of tho 
appeal bofore their Lordships, tho 
learned counsel, who appeared for 
tho appellant-defendant, did not contost 
the plaintiff’s right to a decree for 
divorce, and tho arguments on both 
sides were confined to that part of tho 
decree which awarded to tho plaintiff 
one-third of tho properties mentioned in 
Soh. A and one-sixth of tho profits 
specified in Soh. B. Tho learned counsel 
for the appellant-defendant did not con¬ 
test tho plaintiff’s right to the one-sixth 
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of the profits in Sch. B, but he argued 
that the plaintiff was entitled merely to 
one-sixth of the property comprised in 
Soh. A and not to one-third thereof, as 
decreed by the Courts in Burma. The 
appeal, however, involves much more 
than the point which has been 9 tated 
above, and that is by reason of a prin¬ 
ciple which was adopted by tbo Courts 
in Burma and upon which they based 
their judgments. For the moment it 
may briefly be referred to in the words 
of the learned District Judge as follows : 

Where a divorce is adjudged through the fault 
of one party, the innocent party obtains all the 
properly, including the joint property .as well as 
the separate property of the guilty spouse. 

It is clear, therefore, from the above- 
mentioned statement, that this appeal 
involves a question of great importance, 
and it is necessary for their lordships to 
decide whether this statement of the 
law, which must obviously have far- 
reaching effects, can be supported. 

The facts of the case may be shortly 
stated as follows: 

The defendant bad married another 
wife before he married the plaintiff. 
The first wife lived with the defendant 
and his adoptive mother for some time, 
and then, in consequence of quarrels, 
the wife loft tjie defendant and went 'to 
live with her parents. A few months 
later the defendant expressed a desire to 
marry the plaintiff, and his mother 
accordingly approached the plaintiff’s 
parents with a view to their daughter’s 
marriage. The defendant had told his 
mother that ho had severed his con¬ 
nexion with his first wife, and accordingly 
tho defendant's mother, when asked by 
tho plaintiff’s parents as to the first 
marriage, assured them that tho defen¬ 
dant had divorced his first wife. Tho 
plaintiff’s parents, having received 
this assurance, consented to their 
daughter’s marriage. She was married 
tho same day and she went to live with 
the defendant and his mother. A few 
months later tho defendant’s mother 
died. Tho defendant continued to live 
with tho plaintiff for about two months 
longer, and then, in or about April 1920, 
he left her and went to live with his 
first wife, whom, in fact, ho had not 
divorced. The suit was tilod in Septem¬ 
ber 1923, more than three years after the 
plaintiff was deserted by the defendant, 
and it was found by the learned District 


Judge, and his finding has not been dis¬ 
puted, that during the period from April 
1920 up to September 1923, the defen¬ 
dant did not resume conjugal relations 
with the plaintiff, and did not give her 
any maintenance. 

The learned Judge found that the de¬ 
fendant deserted the plaintiff and that 
the marriage was brought about by the 
above-mentioned misrepresentation that 
his connexion with his first wife had been 
severed, and ho held that the plaintiff 
wa3 entitled to a decree for divorce. 
The High Court agreed that the plaintiff 
was entitled to a decree for divorce, and 
that part of the decree, as already stated, 
has not been contested before their lord- 
ships. It appears that the defendant’s 
mother died in January 1920, and that 
about four months before she died she 
bad given to the defendant by deed 
about 185 acres, which were part of the 
233.38 acres mentioned in Sch. A. After 
her death her inheritance was divided, 
the defendant getiiDg the house and the 
remainder of the property mentioned in 
Sell. A, which included 29 acres which 
bad been given shortly aftor the defen¬ 
dant’s marriage with the plaintiff. 

On the question of partition, both the 
Courts in Burma held that, inasmuch as 
tho plaintiff was entitled to a divorce on 
tho ground of the defendant’s desertion,, 
she was, strictly speaking, entitled to all 
tho husband’s property, except the first 
wife’s interest therein; or, stating the 
same proposition in another way, that 
the plaintiff was entitled to all the hus¬ 
band’s interest in the property, which 
would ha considerably more than the 
shares which the plaintiff had claimed 
in her plaint. The learnod Judges of 
tho High Court expressed tho opinion 
that it was difficult to understand on 
what principle the plaintiff’s claim was 
based ; hut they came to tho conclusion 
that as she had confined her claim to tho 
shares mentioned in the plaint and had 
obtaiood a decree in respect thereof, they 
saw no reason for saying that tho decree 
was wrong or that the defendant had 
boon prejudiced by it. 

The question whother tho plaintiff 
was entitled to all tho husband’s interest 
in the property was argued at groat 
length, and the attention of their lord- 
ships was drawn to tho translations of 
many of tho Dhammathats and to many 
reported decisions. Tlioir lordships do 
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not think it necessary to refer to them in 
detail, because it is clear, as was admitted 
by the learned counsel who appeared 
for the plaintiff, that there is no text 
which imposes forfeiture of property 
upon a husband who deserts his wife, 
and that there is no reported case in 
which a decree for forfeiture of his pro¬ 
perty has been made against a husband 
by reason of his desertion of his wife or 
one of his wives. Further, the learned 

Judges of the High Court stated that: 
it is admitted that the Burmese law-books do 
not lay down any rule of partition on the divorco 
of the husband by one of two or more wive 3 of 
equal status, and that there is no case-law on 
the sub;e:t. It is, therefore, necessary to decide 
the matter in accordance with the principle of 
justice, equity and good conscience, having 
regard to the general rulos of Burmese Buddhist 
T-iaw so far as these rules can be applied. 

Their lordships desire to make it clear 
that the opinion expressed by them is 
confined to the particular facts of this 
case and the question arising in respect 
thereof, viz.: assuming that the* defen¬ 
dant deserted the plaintiff, his second 
wifo, in April ] 920, and that for more 
than three years ho did not resume con¬ 
jugal relations and gave her no main¬ 
tenance, and that consequently the 
plaintiff was entitled to a decree for a 
divorce, was she entitled to the whole of 
the husband’s interest in the property, 
which was the subject-matter in the 
suit? The learned counsel for the ap¬ 
pellant argued strenuously that on the 
true construction of the plaint the suit 
was really based on an allegation of 
divorco by mutual consent. Their lord- 
ships are not ablo to accept that argu¬ 
ment, and the case must he considered 
upon the basis of tho findings of fact of 
tho Courts in India. Tho learned Dis¬ 
trict Judge began his judgment on this 

part of the case by saying : 

Tbo parties will have to be considered as a 
virgin couple. 

Before his marriage with the plaintiff, 
the defendant had been married to 
another woman, who was alive at the 
time of the marriage with the plaintiff, 
and from whom he had not been divorced. 
The plaintiff, of course, had not been 
married before, and, while some indica¬ 
tions are to bo found in tbo texts to the 
effect that whero tho spouse in that 
position is tho aggrieved party, the union 
may be so described in proceedings for 
divorce, in their lordships’ opinion, it is 
not necessary in this case to decide tho 


point and they must not be taken as 
affirming the above-mentioned proposi¬ 
tion. The learned District Judge then 
proceeded to the statement which has 
already been quoted, and which for con¬ 
venience may be restated, as follows : 

Where a divorce is adjudged through the fault 
of oue party, the iuuoceDt party obtains all the 
property, including the joint property as well as 
the separate property of the guilty spouse; but, 
of course, tho share of the head wife must be 
excluded. 

In their lordships’ opinion, this state¬ 
ment is made in too wide and too general 
terms. In the first place, it takes no 
account of the difference between the 
position, rights and duties of the husband 
and those of the wifo in Burmese law. 
It is clear that the Dhammathats recog¬ 
nized the difference in many respects, 
which it is not necessary to mention in 
detail. In the second place, as has 
already been stated, there is no case in 
which a wife has obtained a decree of 
forfeiture of all her husband’s interest in 
the property on the ground of his deser¬ 
tion. lb is also the fact that there is no 
case in which a wife has claimed such 
a forfeiture, and even in the case before 
their lordships the plaintiff has not 
made such a claim. As already men¬ 
tioned, the Dhammathats do not contain 
any text which provides that if the hus¬ 
band deserts his wife, or onO of his wives, 
she is entitled to the whole of her hus¬ 
band’s interest in the property. In tho 
digest of Burmese Buddhist Law ar¬ 
ranged by U Gaung, Vol. JI, dealing 
with marriage, S. 312 (Manugye), 
desertion is dealt with, and sorao of the 
rights of the parties ensuing upon deser¬ 
tion, such as tho right to marry again, 
aro described. If it had beon tho law 
that tho husband would forfoit all his 
interest in the property, joint or fopa* 
rate if ho dosorted his wifo, or one of his 
wivos, for three years and loft her with¬ 
out maintenance, it is almost inconoieva* 
blo that there would not have beon 
found in tho Dhammathats a statement 
of tho law to that effoot. 

Tho proposition whioh the Courts in 
Burma adopted as the basis of tboir 
judgmont, viz. that because tho defen¬ 
dant deserted tho plaintiff she was 
ontitled to divorce with possession of 
all the husband’s interost in the pro¬ 
perty, the subject-mattor of tho suit, is in 
itself a startling proposition, and if 
adopted would have very far-reaohing 
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effects. There is no text in the Dham- 
mathats or in the Burmese Buddhist law 
books to support it, there is no case law* 
on the subject, and the respondent s 
learned counsel was not able to draw 
their lordships’ attention to any case in 
which even a claim based on such a pro¬ 
position had been made. 

In these circumstances, their lordships 
are not prepared to accept and endorse the 
above-mentioned proposition. This, how¬ 
ever, does not dispose of the appeal, 
because it still remains to be considered 
whether the appellant-defendant has 
succeeded in showing sutliciont reason to 
justify their lordships in interfering with 
the decree which the plaintiff in fact 
obtained as to her shares in the property 

and the profits thereof. 

In deciding this question, their lord¬ 
ships think it is material to take into con¬ 
sideration the general rules of the 
Burmese Buddhist law as regards the 
interest which the wife obtains in the 
husband’s property at the time of the 
marriage, and in the property acquired 
by him after the marriage, and the fact 
that the Dhammathats treat the division 
of property as part of the law of divorce, 
as to whioh there does not seem to bo 
any serious dispute. In their opinion 
it is also material and important to 
consider the facts of this case ; as, for 
instance, that the marriage with the 
plaintiff was brought about by mis¬ 
representation that the plaintiff was an 
entirely innocent party that, shortly 
stated, the facts relating to the deser¬ 
tion were of an aggravated nature and 
unjustifiable, and that desertion, where 
there is a duty to comfort and support is 
regarded by the Burmese as a serious 
offence. Taking these matters into con¬ 
sideration and the above-mentioned.rules 
of the Burmese law as to the wife s in¬ 
terest in her husband's property, thoir 
lordships are not prepared to say that 
the decree appealed from, which awarded 
to the plaintiff the shares in the pro¬ 
perties in suit specified therein, was 
unreasonable or contrary to justice, 
equity and good conscience. 

Thoir lordships will, therefore, humbly 
advise His Majesty that this appeal 
should be dismissed with costs. 

n.D. A ppeal dismissed. 

Solicitors for Appellant — Douglas 
Grant & Dold. 

Solicitor for Respondent— JE. Lambert 
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(From Rangoon) 

1st July 1927. 

Viscount Dunedin, Lords Shaw and 
Sinha and Sir John Wallis. 

V. E. A. R. M. Firm and another 

Appellants. 

v. 

Maung Da Kyin and another Res¬ 
pondents. 

P. C. A. No. 85 of 1926. 

$ Civil P. C. 0. 21, R. 58— Property sold 
attached by vendor’s creditor—Creditor must 
show that the sale was fraudulent. 

Where the ostensible owners of the property 
under a duly registered deed and a deed of trans¬ 
fer object to an attachment by a party claiming 
to attach that property uuder his debt due from 
the vendor, the person attaching must Bhow 
that the sale was a fraudulent one. IP 238, C 2] 
Where it was found that the total value of the 
property sold was only Rs. 20,000 of which 
R6. 17,000 was an absolutely good considera¬ 
tion and had passed. Held that insufficient proof 
of the passing of the remaining Rs. 3,000 was 
not enough to allow tho Court to draw the con¬ 
clusion that it was a fraudulent sale. [P 238 C 2J 

A. M. Dunne and E. D. Raikes for 
Appellants. 

Viscount Dunedin. —In September 
1920, one Po Hla, who was proprietor of 
certain real property, executed a mort¬ 
gage of that property in favour of Upe 
for Rs. 10,000. At the same time, he 
also executed a promissory note in fav¬ 
our of Upe for Rs 5,000, and what has 
been said in the judgments below may 
be anticipated by saying that it has been 
found that those transactions were quite 
genuine transactions and represented a 
mortgage and a promissory note executed 
for a real debt. Now time wont on and 
inasmuch as interest had not been paid, 
when it comes to the critical date with 
which we shall have presently to do, 
the state of affairs was this : that these 
Rs. 10.000 and Rs. 5,000 respectively had 
with interest grown into a sum of Rupees 
17,000, of which, of course, only part 
was under the mortgage and the other 
was moroly an ordinary debt. 

Now in 1922, Po Hla executed a deed 
of sale to Maung Ba Kyin and Ma Soin. 
Ba Kyin was tho son of Upe, his creditor, 
and Ma Soin was his own daughter. It 
is quite evident that the idea of this 
transaction was that Upe, in respect that 
it was his own son. was willing that his 
debt of Rs. 17,000 should be taken as 
part consideration of the prico to be 
paid. The price agreod upon was Rupees 
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20,000, and ifc seems qoite clear on the 
transaction that the Rs, 17,000 was quite 
rightly taken as consideration, leaving, 
of course, the Rs. 3,000 to be paid in 
ca3h. 

Now in the meantime, in 1921, Po Hla 
had executed a promissory note for 
Rs. 12,000 in favour of the Chetty firm, 
who are the appellants in this action, 
and the proceedings in the matter began 
by this Chetty firm suing upon the pro¬ 
missory note and then proceeding to put 
an attachment on what may be called 
Po Hla s old property. These two, the 
husband and the wife, who were the 
ostensible owners of the property, being 
owners in respect of a duly executed and 
registered doed of transfer, put in a 
claim under O. 21, R. 58. to have the 
attachment removed, and, having failed, 
instituted the present suit under O. 21, 
R. 63, to establish their right. 

Now they boing the ostensible owners 
of the property under a duly registered 
deed and a deed of transfer, obviously 
the party claiming to attach that pro* 
pi rty for somebody olso’s debt, not their 
debt, but the debt of the original debtor 
must show that the sale was a fraudulent 
one, and that could only be done in this 
ca~e (thero is no other evidence) by 
showing utter inadequacy of considera¬ 
tion. So far as the Rs. 17,000 was con* 
corned, thero was adequacy of considera¬ 
tion, Therefore, there only remains tbo 
R'. 3,000. No doubt the evidence is in 
a very ragged condition as to precisely 
where and when that money was paid 
and, if it was nocossary to show it was 
paid in bard cash, probably such proof 
would fail. But their lordships take 
this view : that supposing that it was 
not established, inasmuch as it has boon 
held by the Judges below that the total 
value of the property was only Rupoes 
20 000, this Rs. 17,000 being an abso¬ 
lutely good consideration, the remaining 
Rs. .{,000 is not enough to allow them to 
draw the conclusion that it was a frau¬ 
dulent salo. 

Their lordships will, therefore, hum¬ 
bly advise His Majesty to dismiss tho 
appeal. The appeal has been hoard ex 
parte, so there will bo no order as to 
costs. 

D.D. Appeal dismissed. 

Solicitors tor Appellants .—-Bramall A 
Bramall. 


^ A. I. R. 1927 Privy Council 238 

{From Bombay : A. I. R . 1925 Bom. 107./ 

26th July 1927 

'V iscouNT Sumner, Lords Sinha and 
Blanksburgh, Sir John Wallis 
and Sir Lancelot Sanderson. 

Secretary of State for India — Appel - 
lant. 

v. 

Mt. Girjabai — Respondent. 

Privy Council Appeal No. 116 of 1925.. 

& Saranjam—Resumption by Government — 
Sot only land revenue but all benefits secured by 
the grantee In virtue of the grant go to Govern¬ 
ment A. I. R. 1925 Bom. 197, reversed. 

The grantee of saranjam grant is not entitled 
to create in his own favour occupancy rights in 
lands unoccupied at the time the grant was 
made or held by others then but forfeited on one 
ground or another during the subsistence of the 
grant. When the saranjam is resumed, the 
Government becomes entitled to resume not only 
the land roveuue, but also all the rights and 
benefits that the grantee ?bad secured bv virtue 
of his grant : A. I R. 1925 Bom. 197, Revers¬ 
ed ; 10 Dom. 112, Diss. from.; G Bom. 598, Dlst. 

[P 242 C 1, 2]i 

G. Ii. Lowndes and A*. Brown —for Ap¬ 
pellant. 

L. DcGruyther and E. B. Raikes —for 
Respondent, 

Lord Sinha. —This is an appear 
against a decree of the High Court of 
Bombay, dated 15th August 1924, which 
varied the decree of tho District Court of 
Nasik, dated 28th February 1920, and 
made in civil suit No. 5 of 1914. 

Tho suit arose under tho following 
circumstances : 

Manmad villago, now grown to an im¬ 
portant railway junction, was hold by 
tho Vinchurkar—one of the lessor Mah- 
ratta chiofs—together with many other 
villages in saranjam grant from the 
Peishwa, tho then ruler of tho country. 
Tho last holder of tho ontiro saranjam 
was the late Sardar Raghunathrao Vin¬ 
churkar, commonly known as Annasahob, 
who hold it from 1836 till 1889, when he 
died. On his doathbod ho adopted as a 
son tho plaintiff Shivdovrao, but tho 
Government rofusod to recognize tho 
adoption, and in 1892 ro-grantod half of 
tho saranjam to tho late Sardar's brothers 
and their sons and resumed tho other 
half, whioh included Manmad villago. 
Tho adopted son, though thus excluded 
from any sharo in t.ho saranjam, would 
still bo entitled to tho private as opposed 


1927 Secy. OP State v. Mt. GlRJABAl (Lord Sinha) Privy Council 239 


to the saranjam property of bis adoptive 
father. Between 1892 and 1913 there 
were disputes between Government and 
Shivdevrao Vinohurkar as to certain 
lands in Manmad (the subject-matter of 
the present suit which he claimed as his 
adoptive father’s mirasi or private pro¬ 
perty by virtue of a sale-deed of 1755. 
These are five plots in the village site 
(described as A to ,E in the plaint) and 
six plots of agricultural lands within the 
village limits but not forming part of the 
village site, and described as plots F to 
K in the plaint. 

These disputes led to an order by the 
Commissioner of Revenue C. D. on the 
9th April 1913, whereby it was held that 
the lands in dispute wore not covered by 

the sale deed relied upon but 
must have passed into the possession o! the 
Vioohurkars by forfeiture of lauds through the 
Khatedar's (i. e., modem occupancy tenant) 
family being extinct or through default In the 
payment of land revenue. 

The Commissioner held that >on the 
lapse of the saranjam to Government 
these lands also became the property of 
Government, who thereupon became 
entitled to levy not merely the Govern¬ 
ment revenue assessed thereupon, but 
the actual ground rent in respect of the 
plots included in the village sites, the 
tenants being liable to pay these rents to 
Government and not to the Vinchurkars ; 
and, further, that in respect of the other 
plots, i.o., the agricultural lands, Govern¬ 
ment as owner was entitled to recover 
from the Vinchurkars not the assessed 
Government revenue, but the market renb, 
■which was considerably larger, and in 
default of payment the Vinchurkars were 
ordered to be evicted. 

This order of the Commissioner was in 
due course given effect to, and Shivdev¬ 
rao Vinchurkar instituted the present 
suit for declaring the Commissioner’s 
order illegal and for recovery of posses¬ 
sion of the first five plots and an injunc¬ 
tion against the threatened eviction in 
respect of the other six plots, and for 
mesne profits in respect of both. 

In his plaint ho based his title pri¬ 
marily on the salo-doed of 1755 above- 
mentioned, by which tho then Patils of 
the village convoyed half of their rights 
to tho ancestor of the Vinchurkar. lie 
also relied on advorso possession “ for 
over 150 years," and claimed that by 
virtue of certain admissions at different 
times on the part of various Government 


officials, Government was estopped from 
disputing tho mirasi or private rights of 
the Vinchurkar family. But he alleged 
as an alternative basis of his title, and 
apparently in view of the Commissioner’s 
finding, that 

even if perchance the Court CDmes to the co i- 
clusiou that the right of mirasi ovoership. • . 
did not pass to the plaintiff’s ancestors under 
tho sale-deed of 1755 A. I)., but that the pro¬ 
perty in suit mini have gone into the possession 
of the plaiutifl’s ancestors by rctson of the ex¬ 
tinction of thj khatedar's family or by reason 
of its resumption for arrears of assessment, still 
no manner of right whatever has accrued 
or accrues to the defeudaut in law over 
tho said property. The said property is 
iu law of the absolute personal and mirasi 
ownership and vahiwat of the plaintiff and his 
ancestors. 

(Para. 3 of plaint.) 

By his written statement the defen¬ 
dant denied all these allegations of fact 
and submissions of law by the plaintiff, 
and contended that the lands in suit 
were held by the plaintiff’s ancestors as 
saranjamdars and all saranjam rights, 
including the right to hold lands that 
had passed into his possession and enjoy¬ 
ment by the death of the khatedars 
without heirs or by forfeiture, had 
lapsed on the death of Annasaheb and 
had been resumed by Government (ex¬ 
cept as to one-half not now in question.) 

On tho question of title by adverse 
possession and by estoppel, both the 
District Judge and tho High Court held 
against the plaintiff, and their Lordships 
see no reason to differ from them. 

Of the remaining issues the first was 
as follows : 

Does tho plaintiff prove that he (i. e., his an¬ 
cestors) purchased the suit laud by a sile-deed 
of 1755 A. D. ? 

The District Judge held that the con¬ 
struction of the deed in question pre¬ 
sented some difficulty, for 
it is in archaic language, and deals with a 
state of affairs to*which no one now has the 
key, 

but on a review of the whole evidence, 
including village papers and accounts, 
he came to the conclusion that the lands 
sold by that doed did not include the 
lands in suit, and ho found tho first issue 
in tho negative. 

The High Court accepted this. 

Notwithstanding this concurrent find¬ 
ing, some argument was addressed to 
their lordships to prove that some, 
though uot all, of the lands in suit are, 
in fact, covered by the salo-deed of 1755. 
After careful consideration, their lord- 
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ships see no reason to differ from the 
finding of both Courts in India on this 
point. 

Issue 2 was to the following effect: 

Does the plaintiff prove that his ancestors be¬ 
came owners of the suit lands either through 
forfeiture or through extiuctiou of the khate- 
dar’s line ? 

The concurrent finding of both Courts 
on this issue appears to their lordships 
to he that the lands in suit originally 
belonged to khatodars or inirasi tenants, 
and on their interests coming to an end 
in the manner mentioned the saranjam- 
dar causod his own name to be put in 
their place in the khatas or village 
papers, and assumed possession of those 
lands. 

The only other material issue remain¬ 
ing to he considered is issue 6. viz. : 

Was the suit land included in the half of tho 
saranjam resuraod by the Government ? 

This is intended to raise the question 
whether as an effect of tho resumption, 
the Government was entitled to oust 
plaintiff from tho possession of those 
lands. 

Tho answer depends on tho legal effect 
of the finding on issue 2. 

Both the Courts below have answered 
it in the plaintiff’s favour, the District 
Judge, on tho ground that he was bound 
by tho decision of tho High Court re¬ 
ported in Gururao v. Secy, of State (1) 
(then under appeal to this Board and 
subsequently reversed), and tho High 
Court on the judgment of this Board in 
Sccy of State v. Laxmibai (2), though it 
reversed tho docision in Gururao v. Secy, 
of Slate (lj, had not decided this parti¬ 
cular point, with regard to which the 
High Court was of opinion that decisions 
of that Court had established tho law in 
tho manner contended for on behalf of 
tho plaintiff. One of tho learned Judges, 
Mr. Justico Fawcett, expressed his per¬ 
sonal dissent from that v&w of tho law, 
but considered himself hound by previous 
decisions of tho High Court. 

It is necessary, therefore, to consider 
what are tho incidents of a saranjam 
grant, and how far tho same can ho 
gathored from statutes or judicial deci¬ 
sions in tho absence of tho deed of grant. 

But beforo doing so their lordships 
think it necessary todoal with two points 

(1) [1917] 41 Bom. 408—39 I. 0. 60=19 Bom'. 

Ij. It. 117. 

(2) A. I. R, 1923 P. C. 0=47 Bom. -327=50 

I. A. 49 (P. 0.). 


argued by Mr. De Gruyther on the 
respondent’s behalf : 

1. That the onus of proof has been 
wrongly placed on the plaintiff, who, 
having been dispossessed, was entitled to 
succeed unless the Government affirma¬ 
tively proved its own title to the Iand 3 
in question. 

Tho plaintiff accepted the onus on the 
issues as they were framed. Evidence 
was gone into on that basis, and the 
parties proceeded to trial evidently on 
the assumption that tho plaintiff could 
derive title only in one or other of the 
ways mentioned in paras. 2 and 3 of the 
plaint. But for that, the procedure 
might have been different in many 
respects, and it appears to x their lord- 
ships too late to raise any such question 
at this stage. 

Their lordships would further observe 
that no basis of title other than those 
mentioned in paras. 2 and 3 of the 
plaint has up to the last been suggested 
on behalf of the plaintiff. 

2. The second point was that the 
village papers kept by the village 
officials, having entered the name of the 
Vinchurkar as khatedar in respect of 
tho lands in suit, this must bo taken to 
have been acquiesced in and accepted by 
tho Collector on behalf of the Govern¬ 
ment, and it amounted in effoct to a new 
agreement for a permanent tenancy, 
which remained unaffected by the 
subsequent resumption of the •saranjam. 
This is a new case not suggostod till the 
last moment, and even if their lordships 
woro inclined to entertain it (which they 
are not) it seems to have littlo founda¬ 
tion in fact. Tho position of the 
saranjamdar onablod him to have com¬ 
plete control over tho management of 
tho village and tho village offioials, and 
thoro is no reason to assumo that thoso 
ontrios, or the papers themselves, wero in 
any way brought to the cognizance of, 
or aoquiosced in, and much loss sanc¬ 
tioned by the Collector, 

It is no doubt oorroct to say, as 
Mr. Justico Shah does, that 

tho faot that tho saraDjaindar is in a sonso a 
1 i(o tonant doos not nltor tbo ordinary inoldouts 
of a grant by way of saranjam. 

But what tbo?e ordinary incidents are 
must ho ascertained when thoro is no 
doed of grant forthcoming, from (a) the 
ovidonco, if any, in the case ; (b) from 
logislativo onactmonts ; and (c) from 
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judicial decisions. Failing all these, 
there would be nothing else but general 

principles of law to apply. 

Now we find from Wilson’s Glossary 
that amongst the Mahrattas the term 
saranjam ” was applied specially to a 
temporary assignment of revenue from 
villages ov lands for the support of troop3 
or for personal military service, usually 
for the life of the grantee ; also to grants 
made to persons appointed to civil offices 
of the State to enable them to maintain 
their dignity, and to grants for charit¬ 
able purposes. These wore neither trans¬ 
ferable nor hereditary, and were held at 
the ploasuro of the Sovereign. They 
were divided iato two classes, viz. (a) 
grants of revenue only. i. o., of the royal 
share of the produce of the lands com¬ 
prised in the grant; and (b) grants of the 
soil itself. It would seem to follow from 
the nature of saranjams that whether 
they were grants of the soil itself or of 
the revenue only of specified lands, they 
could not and wore not meant to inter¬ 
fere with rights in those lands existing 
previously to and at the timo of the 
grant. If and so far as there were occu¬ 
pancy tenants on those lands, they would 
retain their right of possession (whether 
it can be called ownership or not is im¬ 
material) but subject to paying the as¬ 
sessed land revenue (i. e , royal share of 
the produce) payable before the grant to 
the Government and after the grant to 
the grantee. On principle, the grantee 
would not, unless specially authorized, 
be ablo to convey a title larger than his 
own. He could not convey a permanent 
title to any portion of the land, either 
by sale or by lease. Such sale or lease 
might bo geod as against himself but 
would be void as against the grantor. 

In the case of a grant of the soil it- 
solf, it has boon decided by this Board 
that, on the grant coming to an end, the 
dovornment representing the original 
grantor ig entitled to rosurae actual pos¬ 
session : Secretary of Stale v. Laxmibai 
(2). But it is urged that in the case of 
the other kind of grant, Government can 
take back only what it granted, vi/., tho 
royal share of tho produce ; in other 
words assess the land revenue payablo in 
respect of tho land, but it cannot inter¬ 
fere with tho possession of the grantee. 
This would bo quite consistent with 
principle, if tho grant made tho grantoo 

1927 K/31a/4 


a charge-holder pure and simple. But if 
tho grant also convoys by implication or 
otherwise tho right to take possession of 
the land itself under certain circum¬ 
stances, it is difficult to hold that though 
the charge might come to an end tho 
possession taken under and by virtue of 
that charge should still continue, or, as 
Mr. Justice Fawcett put it, that the inci¬ 
dent should survive the grant. 

There is no legislative enactment which 
is applicable in the circumstances of this 
case. Tho Saranjam Rules of 1898 do not 
apply proprio vigore as this saranjam 
was resumed in 1892, and even if they 
can be hold to bo merely declaratory of 
tho previous law, they do not throw any 
light on the question under consideration. 

As regards judicial decisions, those 
with regard to inaras do not seem to be 
necessarily applicable. The word in- 
am ” is sometimes vaguely applied to all 
grants of revenue-free land, without 
reference to perpetuity or any specified 
conditions. But it would be unsafe to 
apply to a poouliar grant like Mahratta 
saranjam rules which were held ap¬ 
plicable to grants in perpetuity. 

Mr. Justice Shah refers to what ho 
calls a “long course of decisions’ in 
Bombay as establishing two propositions. 

Tho first Is admittedly overruled by the 

decision of this Board in Sect elary of 
•State v. Laxmibai (2). His second is 
that in tho case of a saranjam grant of 
the royal share of the revenue, it is open 
to the grantee to make tho best use of 
the grant for his own benefit, i.e., to 
appropriate the lands to his own use, 
subject to tho payment of the royal 
share of the revenue and to create rights 
of occupancy in his own favour or in 

favour of third parties. 

On examination it appears that tbero 
are only three decisions which directly 
bear on tho point, viz., Ram Chandra 
Mantri v. Venkatrao (3); Ganpatrav 
Trimbak Pativardhan v. Ganesh Ba Jj' 
bhat (4); and Ilari Sadashiv v. Shatk 

Ajmudin (5). 

In tho first of those cases Mr. Justice 
Molvill said at page 598 • 

Tho saranjamdar may deal with all unoccu¬ 
pied lands as may bo best for the purposes o 
revenue and may either cultivate them himself 
or throuRh tenants. 

And it was obsorvod by Batchelor 

(3) [1882) G Born. 698. 

( 4 ) [1885] 10 Bom. 112. 

(6) [188G] 11 Bom. 235. 
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in Balvant Ramchandra v. Secretary 
of State (6), that since Mr. Justice 
Melvill’s judgment in 18t2 the law in 
Bombay has always been that a grantee 
of the revenue is entitled to make such 
profit as can out of the unoccupied 
lands. 

But this is very far from holding that 
the right to make such profit survives 
the grant and continues after the grant 
has been resumed. 

This construction was, however, 
placed on Mr. Justice Melvill’s words 
quoted above in Ganpatrav Trim - 
bak v. Ganesh Bajibhat (4), where Sar¬ 
gent, 0. J., after quoting tho passage 
from Mr. Justice Melvill’s judgment in 
Bam Chandra Mantri v. Venkatrao (3), 
paraphrased it as follows: 

Or, in other words, that tho saranjamdar may 
acquire occupancy rights which . . . remain 
unaffected by tho resumption of tho saranjam, 
except as to the assessment thenceforth payable 
to Government. 

These observations were not necessary 
for the decision of that case, and their 
Lordships are unable to agreo that the 
language of Mr. Justice Melvill in Ram - 
chandra Mantri v. Venkatrao (3) bears 
the meaning or has the effect attributed 
to it by Sargent, C. J. 

Tho same observations would apply 
to the case in Bari Sadashiv ,v. Shaik 
Ajmudin (5). The Government was not 
a party to either of thoso ca90S, and tho 
lands in dispute were held on the evi¬ 
dence in both cases to be the privato 
proporty (shori lands in the one case 
and mirasi lands in tho other) of tho 
grantee. Their Lordships are therefore 
unable to hold that thoro is any long 
course of doomons in the High Court 
of Bombay laying down, with regard to 
8aranjams of this nature, tho broad rulo 
onunciatod by Mr. Justice Shah that 
tho granteo would bo entitled to create 
in hi* own favour oocupanoy rights in 
lands unoccupied at the timo tho grant 
was made or held by others then, but 
forfeited on one ground or another dur¬ 
ing tho subsistonco of tho grant. 

Tho quostion whether he could croato 
suoh rights in favour of third persons by 
virtue of tho powers of management 
abovo referred to does not arise in this 
case, and thoir Lordships refrain from 
oxprosrting any opinion upon tho point. 
But their Lordships hold that ho could 
not oreato suoh rights in his own favour, 

(6) [1908J 821 Bom. 482=10 Bom. L. K. 681. 


and that when the saranjam was re¬ 
sumed, the Government became entitled 
to resume not only the land revenue, 
but also all the rights and benefits that 
the grantee had secured by virtue of his 
grant. 

Their Lordships will humbly advise 
His Majesty that this appeal should be 
decreed with costs and the plaintiff’s 
suit dismissed with costs in both the 
Courts in India. 

R.K. Appeal decreed. 

Solicitors for Appellant— The Soli¬ 
citor, India Office. 

Solicitors for Respondent— T. L. Wil¬ 
son and Co. 
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[From Lahore : A. I. R. 1927 Lah. 181} 

26th July 1927 

Lords Sinha and Blanesburgh and 
Sir John Wallis 

Delhi Cloth and General Mills Co., 
Ltd. —Petitioners. 


v. 

Income-tax Commissioner, Delhi, and 
another —Respondents. 

# jJ? (a) Income-tax Act (1922 amended 1926), 
S. G6-fl (2) and (3)— Appeal to Privy Council lies 
only if case Is certified as fit by High Court. 

Tho words " which tho High Court cortifies to 
bo a fit ono tor appeal to His Majesty io 
Council, ” In sub-8. 2, coupled with tho caro- 
fullv limited referential words to tho Civil 
P, 0., in sub S (3), suffice to oxoludo from 
any right of appeal, oasoa which fall within the 
requirements of S. 110 of tho Code end tho word9 
aro operative io confino that right to oases 
which are certified to be otherwise fit for ft PP 0 “* 
to His Majesty in Council. Tho words of qualifi¬ 
cation. "bo far as may bo” in sub-S. (3) aro 
apt to confine tho statutory right of appeal to 
tho casos do«oribod in sub-S. (2): .1. /. B. 19^« 


Lah. 181, Affirmed. 


(P 212, C 2 ; P 244,0 1} 

(6) Interpretation of Statutes—Provisions 
touching existing rights are .not ordinarily 
retrospective—Existing rights explained. 

Whllo provisions of ft statute dealing merely 

with matters of procedure may proporly, unless 

that construction bo toxtually inadmissible, 
havo retrospective oflcct attributed ’to them, 
provisions whioh touch a right in existence a 
tho passing of tho statute aro not to bo »PP 1,oa 
rotrospoctivoly iu tho ftbsonoo ol oxpross omiet- 
mont or necessary intendment. Provisions 
whioh, if applied retrospectively, would deprive 
of thoir oxistiog finality orders wbiob, whon the 
statute oamo into forco. wore final, aro provi¬ 
sions whioh touch existing rights: Colonial 
8ugar He fining Co. v. Irving »69 

Bel. on. t 1 214 ' U 
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(c) Income - tax (Amendment) Act (1926,. S. 8 
Scope. 

Act is not retrospective. [P 244 C 1 J 

G. R • Lowndes and E. D. Bailees 'for 
Petitioners. 

A. M. Dunne and A’. Brown- tor Res¬ 
pondents. 

Lord Blaneaburgh—These petitions 
are each of them for special leave to 
appeal from orders made by the Hig ' 
Court of Judicature at Lahore on refer¬ 
ences to that Court under S. 66 ( 2 ), 
Indian Income-tax Act, 1922. In oach 
case tho-sum in dispute exceeds Rs. 10,0U . 

In oaoh the order in question was made 
beforo the 1st April 1926, that in the 
first of the two cases being of date the 
12th January 1926, and that in the 
second having been made on the 6th 
January 1926. In each case, also, the 
High Court refused to certify that the 
case was a fit one for appeal to llis 
Majesty in Council. With these facts 
for its foundation, an interesting argu¬ 
ment was addressed to the Boaid upon 
the nature of the statutory appeal in 
such case 3 as those, and upon the ques¬ 
tion whether in the present instances 
there is any such appeal at all. 

The learned Judges of the High Couit 
wore of opinion that the petitioner had 
a right of appeal to Ilis Maje->t\ in 
Council provided thoy could, in effect, 
briDg their cases within the requirements 

of S. 103 (c), Civil P. C., but nob other¬ 
wise. Ttioy dealt with the applications 
for certificates on that footing, and they 
dismissed them. Uonce the present 

petitions. _ ... 

At the hearing before the Board, the 

view of the High Court was resolutely 
challenged by the petitioners. It sufficed, 
it was contended, that the ca>e^ srhould 
fall within the requirements of S. 110 of 
the Code : the petitioners’ right of appeal 
was in no way conditional on compliance 
with the requirements of S 109 (c). The 
respondents, on the other hand, sup¬ 
ported, as appliod to the general case, 
the view of tho High Court, but, con¬ 
tended that, for tho petitioners hero, 
thoro was, for reasons which will appear 
in the sequol.no statutory right of appeal 
at all. 

Those rival contentions raise questions 
of great goneral importance. It has 
seemed to thoir Lordships to ho con 
vonient that they should definitely pro¬ 
nounco upon thorn. 


The legislative history of tho subject 
is a short one. No expross provision for 
appoals to Ilis Majesty in Council from 
orders of a High Court in India made 
upon references either under S. 51, 
Indian Income-Tax Act, 1918, or under 
S. 66 of the Act of 1922, is to be found in 
either statute, but until tho case of 
Radhakrishna Ayyar v. Sundaraswami 
Iyer (1), was decided by tho Board, it 
was apparently generally supposed in 
India that appeals from such orders were 
regulated by 8s. 109 and 110, Civil P- C.^ 
to° which reference has already been 
made. The effect of the judgment in 
tho case cited was, however, definitely 
to lay it down that from tho3e orders 
there was, in fact, no statutory right of 
appeal at all. And such was the posi¬ 
tion until the 1st April 1926, when tho 
Indian Income-tax (Amendment) Act, 
1926, came into force, by S. 8 of which 
it is provided that immediately after 
S. 66, Indian Income-tax Act, 1922, a 
section should be inserted, of which it is 
convenient to transcribe the first three 

sub-sections: , , , 

C6A (1) When any case hae been referred to 

tho High Court under S. G6, it shall be heard by 
a Bench of not less than two Judges of tho High 
Court, and in respect of such case tho provisions 
of S. 98, Civil P. O.. 1908, shall, so far as may be. 
apply, notwithstanding anything contained in 
tho Letters Patent of any High Court established 
by Letters Patent or iu any other law for the 

time being in force. 

(2) An appeal shall lie to His Majesty in 
Council from any judgment cf the High Court 
delivered on a reference made under S. CO in an> 
case which tho High Court certifies to be a fit 
oue for appeal to His Majesty in Council. 

(3) Tho provisions of the Civil P. C., 190. , 
relating to appeals to His Majesty in Council 
shalt, so far as may bo. apply in the case of 
appeals under this sectiou in like manner as they 
apply in the case of appeals from decrees of ft 

High Court. 

It is upon those sub-sections that tho 

question now under discussion depends, 

and as to them it will bo noticed that 

tl.e appeal thereby given is by sub-S. 2 

confined to a case which tho High Court 

certifies w . 

to bo a fit one for appoal to His Majesty in 

Council. 

These words aro textually the same as 
tho concluding words of sub-S. (e), 
S. 109, Civil P. C., and, coupled with 
the carefully limited referential word* 
to tho Civil P. C. in sub-S. ff. suffice, 
in their Lordships’ judgment, to 
exclude from any right of appeal casos 


(1) A. I. Tt 1922 P. C. 257=45 Mad. 475=49 
1. A. 211. 
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{which fall within the requirements 
'of S. 110 of the Code and are operative 
to confine that right to cases which are 
certified to be otherwise fit for appeal 
to IIis Majesty in Council. It was con¬ 
ceded in argument that if sub-S. 2 of 
tho section had stood alone, it would be 
difficult to escape from the construction 
of it which has just been indicated. It 
was contended, however, that the refer¬ 
ence to tho Code in sub-S. 3 was male 
in terms sufficiently comprehensive to 
include within the class of appealable 
cases all that aro defined in the provi¬ 
sions incorporated by reference. Their 
Lordships cannot agroo with this conten¬ 
tion. The words of qualification, “so far 
as may be," in sub*S. 3 are, in their 
judgment, apt to confine tho statutory 
right of appeal to tho cases described in 
sub-S. 2. To this extent, therefore, 
their Lordships are in agreement with 
the High Court. 

But a furthor point remains. Is there 
under this section any appeal at all from 
an order of tho High Court made beforo 
the Act of 192(5 came : nto force? 

Ibo principle which their Lordships 
must apply in dealing with this mattor 
has been authoritatively enunciated by 
the Board in tho Colonial Sugar Refining 
Co. v. Irving (2), where it is in effect 
laid down that, while provisions of a 
statute dealing merely with matters of 
procedure may properly, unless that 
construction bo textually inadmissible, 
have retrospective ofToct attributed to 
them, provisions which touch a right in 
existence at tho passing of the statute 
are not to be applied retrospectively in 
the absonco of oxpross enactmont or 
13 jeossary intendment. Their Lordships 
can have no doubt that provisions which, 
if applied rostrospoctivoly, would doprivo 
of thoir existing finality ordors, which, 
when tho statuto came into forco, woro 
final, are provisions which touch existing 
vights. Accordingly, if tho soction now 
in question is to apply to ordors final at 
the date when it came into forco, it must 
be clearly so provided. Thoir Lordships 
cannot find in the section even an indica¬ 
tion to that offoot. On tho contrary, 
they think thoro is a clear suggestion 
that a judgment of tho High Court re¬ 
ferred to in sub-S. 2 is one which under 
sub-S. (l ) has boon p ronounced , by “not 

(2) (1905] A. 0. 869=74 L. J. P. 0. 77=21 
T. L. R. 513=92 L. T. 738. 


less than two Judges of the High Court,” 
a condition which was not itself opera¬ 
tive until the entire section came into 
force. In their Lordships’ judgment, 
therefore, the petitioners in these cases 
have no statutory right of appeal to His 
Majesty in Council. Only by an exercise 
of the prerogative is either appeal ad¬ 
missible. 

Both petitions their Lordships have, 
from this point of view, carefully con¬ 
sidered. They have not forgotten that 
the circumstances are somewhat special: 
that tho right of appeal introduced by 
the Act of 192(5 is very probably con¬ 
ceded in order to rectify an omission 
inadvertently made from previous legisla¬ 
tion, and i3 not one thought of for the 
first time. Even so, however, their 
Lordships are unable to find in tho 
circumstances of either case sufficient 
ground for any exercise of tho preroga¬ 
tive in favour of the petitioners. 

Their Lordships will accordingly hum¬ 
bly advise His Majesty that both peti¬ 
tions should be dismissed and with costs. 

D.D. Petitions dismissed. 

Solicitors for Appollants— T. L. Wilson 
Co. 

Solicitors for Respondents —The Soli¬ 
citor, India Oficc. 
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(From Allahabad) 

12th July 1927 

Loud Blvnesburgh, Sir John Wallis 
and Sir Lancelot Sanderson. 

Suraj Bhan Singh and others —Appol¬ 
lants. 

v. 

Sah Chain Sukk and others —Respon¬ 
dents. 

Privy Council Appeal No. 20 of 1926 .’ 
Allahabad Appeal No 2 of 1924 

# Hindu Law—Alienation by widow —I ery 
small portion of consideration found not for 
necessity—Sale was upheld. 

Whoro out of a total consideration of Rs. 19,000. 
for sale of her husband’s property by a Hindu 
widow. Rs. 17,000 and odd woro found to be for 
necessity, tho sale was upheld: A. I. It. 1927 
P.C„ 37 and 121, Appl. (P 0 

A. M. Dunne and B. Dube —for Appol¬ 
lants. 

G. R, Loundes and W. Wallach for 
Rospondonts. 




1927 Suraj Bhan Singh v. 

(The judgment of the Allahabad High 
Court delivered hy Lindsay and Sulai- 
man, JJ., wa3 as follows.) 

The property in dispute in this case 
consists of a threo-biswa odd share in 
three villages, Kairgarh, Nagla Himmab 
and Nagla Khayatan, and belonged to one 
Baldeo Singh who died in the year 1898. 
According to the pedigree set out in 
the plaint, Baldeo Singh had a son Bha¬ 
rat Singh, who, it is admitted, prede¬ 
ceased him. 

When Baldeo Singh died ho was suc¬ 
ceeded by his ‘widow, Nib. Pbula Knn- 
war who remained in possession of his 
estate till her death in January 1912. 
At the time she died the next heir under 
the Hindu law was Bhanwar Singh alias 
Ivbairati Singh, the sou of Baldeos 
daughter. Ho was impleaded in tho suit 
out of which this appeal has arisen as 
defendant 8. 

On the 19th January 1903 Mb. Phula 
Kunwar sold tho property in suit for 
Rs. 19,000 to throe persons : Sah Tejpal, 
Sah Ram Chandra, and Sah Piaro Lai 
who are now represented by tho defon¬ 
dants 1 to G. 

PlaintifTs 1 to 5 in tho suit are sons 
of Maharaj Singh who was a nephew 
of Baldeo Singh, and who, it is said, 
survived Mb. Phula Kunwar by a few 
days. 

These plaintiffs, claiming to bo tho 
right hoirs to the property along 
with another brothor of theirs named 
Chandra Bhan Siugh (impleaded as de¬ 
fendant 7) have brought this suit for 
the purpose of avoiding the sale made 
by Phula Kunwar in 1903. Thoy have 
sold their interest in the property in 
dispute to tho sixth plaintilT Sah Moji 
Ram. 

Tho case for the plaintiffs was that 
Phula Kunwar had oxeoedod her powers 
as a femalo heir and had convoyed away 
the property without any necessity, and 
that the transfor so mado was as against 
them altogether null and void. In ordor 
to establish their right to maintain tho 
suit in tho presence of Bhanwar Singh, 
Baldeo's daughter’s son (defendant 7), 
thoy pleaded in para. G of tho plaint 
that under a custom prevailing in tho 
clan of Chauhan Thakurs to which Bal- 
doo Singh holongcd, daughters and sons 
are excluded from inheritance. It was 
further allogod that this custom obtainod 
in Baldeo Singh’s family. 

1927 K/31 b/4 A 32 a/4 
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In para. 7 of tho plaint it was alleged 
that Bhanwar Singh, defondant 7, was, 
in consequence of the custom, no heir 
to Baldeo Singh, and it was further stated 
that on tho 13th October 191G, Bhanwar 
Singh had executed a document disclaim¬ 
ing any right to inherit, and relinquish¬ 
ing his rights in tho property (if be had 
any) in ordor to avoid disputes. 

The plaintiffs, therefore, claimed to 
bo put into possession of the property by 
avoidence of tho sale, subject to the rights 
of defendant 7, Chandra Bhan Singh tho 
romainiDg 1 son of Maharaj, Singh, who 
had not joined as a plaintiff and had 
not conveyed his interest in the property 
to the plaintiff G, Sail Moji Lai. The first 
six defendants, tho representatives of 
Phula Kunwar’s vendees defenJed tho 
suit on ^various ploa3. Wo need only 
notice here that thoy denied the custom 
sot up in the plaint. Thoy also denied 
tho right of the plaintiff’s to maintain tho 
suit ; and a further plea was that the sale 
by Phula Kunwar was justified on tho 
ground of legal necessity and that the 
property had been sold for its full value. 
Chandra Bhan Singh, tho defendant 7 
tiled no defence. 

Bhanwar Singh, defendant 8, put in 
a written statement admitting all tho 
facts alleged in the plaint and de¬ 
claring that he had no rights in tho pro¬ 
perty in suit, which he said, belonged to 
tho plaintiffs. Ho admitted execution 
of tho deed of relinquishment dated the 
13th October 1916, and prayed to ho dis¬ 
charged from tho suit on the ground that 
ho had no interest in tho litigation. 
The Subordinate Judge caine to no find¬ 
ing on the issuo raisod as to tho custom 
sot up by the plaintiffs, considering that 
in viow of what he was dociding on the 
other issues no such finding was re¬ 
quired. 

Ho uphold tho right of tho plaintiffs to 
sue on the ground that Bhanwar Singh 
had ronouncod his title in their favour 
by execution of the documont of tho 13th 
Octobor 191G. IIo was of opinion that 
full value had boon paid for tho property 
when it was sold by Phula Kunwar. He 
further uphold that the representatives 
of Pbula Kunwar, vondcos, had succeeded 
in proving that tho dobts in lieu of 
which the property was sold wore bind¬ 
ing to tho oxtont of Rs. 17,378-4-0, and 
ho, thoroforo, gave tho plaintiffs a decree 
for possession subject to their paying this 
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sum into Court within three months 
from the date of the decree. 

Tho defendants have appealed and the 
main contentions here have heon : (l) that 
the plaintiffs had no right of suit; and 
(2) that tho Court below should have 
affirmed the fale on the ground that 
legal necessity had been proved in res¬ 
pect of tho entire consideration of 
Rs. 10,000. 

The plaintiffs-respondonts have filed 
cross-objections claiming that they were 
not liablo to pay any of tho sums de¬ 
clared by tho Subordinate Judge to be 
binding upon them. They also object to 
tho finding that they were not entitled 
to mesno profits. (Tho judgment hero 
discussed other points not matorial for 
this report and then discussing about the 
amount of consideration which was 
found for necessity proceeded.) Wo agree 
accordingly, with tho finding of the 
learned Subordinate Judge that legal 
necessity for the salo was established to 
tho oxtent of Rs. 17,37b-1*0 and no moro. 

As to tho point raised in tho peti¬ 
tion by way of cross-objection that tho 
Court bolow did not deal properly with 
tho plaintiff’s claim for mesne profits it 
is sufficient for us to say that we agree 
with the Judge’s reasons for not making 
any order in respect of theso profits. 

One othor point only calls for notico. 
It was argued on behalf of tho appellants 
that in view of the findings the decree 
is not drawn in proper form. Tho decree 
as framed, is one for possession on pay¬ 
ment by tho plaintiffs within three 
months of tho above-mentioned sum of 
Rs. 17,378-4-0. In default it is pioved 
that tho suit shall stand dismissed with 
costs. Tho suggestion is that having 
regard to tho small amount, viz. Rs.1,000 
in respect of which it was found that 
legal necessity had not boon proved, and 
in view *of tho proportion this sum 
boars to tho total amount of tho consi¬ 
deration, it would havo boon proper to 
confirm tho sale in toto subjoct to pay¬ 
ment to the plaintiffs of the Rs. 1(300 
odd. But wo aro satisfied that tho decree 
is in propor form and wo should not havo 
interfered with it on that ground. It 
may bo that in cases whore peculiar 
equities ariso, it would bo expedient to 
follow the course suggested, but wo aro 
satisfied that there aro no considerations 
of this naturo to be takon into account 
hero. 


1927 

For the reasons already given we hold 
that the appeal succeeds and it is decreed 
accordingly. The suit of the plaintiffs is 
dismissed with costs to defendants 1 to 6 
in both Courts, including in this Court 
fees on the higher scale. 

Tho cross-objections fail and are dis¬ 
missed with costs which will also include 
foes on the higher scale. 

(The judgment of tho Privy Council 
was as follows). 

Lord Blanesburgh. —It appearing 
to the Board that this case comes 
within the principles laid down by 
tho Board in the cases of Sri Krishn 
Das v. Nathu Ham (1) and Niamat Rai 
v. Din Dat/al (2), their Lordships, with¬ 
out taking into consideration the facts of 
the caso, will humbly advise His Majesty 
that this appeal should be dismissed 
with costs. 

n. D. Appeal dismissed. 

Solicitors for Appellants.— R. S. L. 

Pol ah. 

Solicitors for Respondents —Douglae 
Grant & Dold. 

(1) A. I. R. 1927 P. C. 37= "49 All. 149=54 1. 

A. 79. 

(2) A. I. R. 1927 P. C. 121=51 I. A. 211. 
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{From Allahabad) 

28th July 1927 

Lords Shaw and Sintia and Sir John 

Wallis. 

Gauri Shankar and others —Appellants. 

v. 

Ji trail Singh and others —Respondents- 

Privy Council Appoal No. 64 of 1926, 
Allahabad Appeal No. 14 of 1925. 

# (a) Hindu Law — Alienation—Practice of 
settling cases by accounting not approved 
Practice (All. 11. C,). 

Tho praotloo of tho Allahabad High Court of 
Investigating and settling tho oases of alionntion 
of family property upon tho principles of ac¬ 
counting imperils transactions of salo which, 
in tholr r>ul ossonoo and substanco, aro sales 
mado for family uooossity. [I* 242 C 1J 

# (5) Hindu Law— Alienation—Necessity- 
Small part of consideration not proved for neces¬ 
sity—Sale should be upheld. 

A salo of joint proporty will not bo sot aside 
moroly booauso a part of tho proooeds is no* 
proved to havo boon applied to purposos of noco»- 
sity. Tbo roal quostion that has to bo considered 
is this : Whether tho salo itself was justifiod 
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by necessity. If the purchaser has acted honestly, 
if tha existence) of a family necessity for sain is 
made out, and the price is not unreasonably 
low, he (the purchaser) is not bound to account 
for the application of the price : A. /. A. 1^-7 
P. C. 37, Rtf. t P 248 C 1J 

W. Wallach —for \ppollants. 

Lord Shaw— This appeal concerns 
property which is undoubtedly family 
property. It was sold for family neces¬ 
sity, so alleged, at the price of Rs. 1,000. 
There is no allegation made upon the 
record, or suggested in any respect, that 
the property was sold for the payment 
of any debts for immoral purposes.^ The 
only question is as to family necessity. 

A certain practice appears to have 
crept up in the Allahabad High Court of 
investigating and settling these cases 
upon the principles of accounting. If, 
upon a strict accounting, it is found that, 
although it he completely established 
that by far the most substantial part of 
the consideration was for family neces¬ 
sity, yet if a certain balance of the price 
remains unaccounted for, or insufficiently 
proved, then by that result the parties 
interests are to be judged, and the salo 
is set asido, conditionally upon the re¬ 
payment by the vendor or his representa 
tivos of the substantial part referred to. 

It is manifest that this practice 
imperils transactions of sale which, in 
their real essence and substance, are sales 
made'for family necessity. 

The present case is interesting as 
illustrative of the point. It may ho that 
in all cases of family necessity sums have 
been expended which, after a lapso of 
years, cannot ho verified by entries in 
books or the like. It is, thorefore, im¬ 
portant to notice that in the present case 
the transaction of sale stoo l unchallenged 
for upwards of 11 years. I ho salo took 
place on the liGth February Id 10, and it 
was not until the 11th July 1021, that 
this sale was put in challenge and the 
Court was asked to declare it void as not 
having been for family necessity. 

In the course of tho investigation, the 
case as to family necessity with regard 
to tho major portion of tho accounts was 
completely satisfied. Doth Courts hold 
that payment was made to extinguish a 
prior mortgage bond, and tho amount 
due thoreundor was Rs. 3,135. Doth 
Courts further agreo in holding that tho 
Rs. G5 was paid to tho vendors boforo tho 
execution of the sale-deed. 
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The Judge who tried tho case stated 

his conclusion upon tho largest itorn thus : 

It is, therefore, clear that tho bond of the l<th 
April 1900, was executed by Meharbau Singh 
uud his sons for family uccessily. 

lie also makes tho same clear state¬ 
ment with regard to tho Rs. 65- As to 
tho third item of Rs. 800 : he holds it to 
be proved by tho Auraiya Treasury, and 
its official who was called in, that sums 
amounting to a total of Rs. 535 were 
paid by tho vendors into tho Treasury 
before the 15th August 1910. Tbe small 
balance of between two and three hundred 
rupees, tho learned Judge says, has not 
been very well accounted for ; but, in 
view of the fact that a large portion of 
tho consideration for tho sale has keen 
proved to have been required for legal 
necessity, he has no hesitation in hold¬ 
ing that the entire consideration for the 
sale was such necessity. Ho adds this 
prognant remark : 

It is also to be considered that tbe suit has 
been brought long after tho execution cf the 
sale deed, when it is not o»sy for the vendees to 
adduce strong and perfectly satisfactory evi¬ 
dence about each item of the sale consideration. 

These views of tho Subordinate Judge 
have the approval of their Lordships. 

Tho learned Judges of tho High Court, 
however, in accordance with the practice 
to which allusion has been made, state 
that on their estimate of the considera¬ 
tion for sale, they do not reach tho con¬ 
clusion that the ontire amount of the 
Rs. 1,000 is proved to have boon justilied 
by' necessity. They admit the bond and 
tho item of Rs. 3,135 thereunder. They 
admit tho payment of Rs. G5. lhey 
further give credit for tho payment of 
certain Government and other dues exi¬ 
gible upon tho property ; hut they con¬ 
sider that thero is au unaccounted 
balance of Rs. 500. Having reached that 
amount, tHe learned Judges of tho High 
Court then pronounce tho sale invalid, 
subject to the condition of payment to 
the appellants of tho items proved. 

Their Lordships think this practico to 
he erroneous, ft is to ho noted that a 
judgment which finally summed up the 
ontire law on this subject was pronounced 
by this Hoard on tho 10th Docembor 
1926, in tho case of Krishn Das v. Natlm 
Ram( 1). Tho judgment of the High 
Court had been given about twenty 
months sooner, namoly on tho 30th 
M arch 1925. In thei r Lord ships* view, 
[V, I. R. 1927 P. C. 87 =49 All. 149=5i I.A. 
79. 
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had tho Krishn Das judgment been pro¬ 
nounced prior to the judgment of the 
44igh Court that Court would have, in 
view of it, reached a different conclusion. 
In that case a considerable body of autho¬ 
rity was considered by the Board ; and 
the result was in substance that a sale 
of joint property will not bo set aside 
merely because a part of tho proceeds is 
uOu proved to have been applied to 
purposes of necessity. The real question 
that has to bo considerei is this : Whe¬ 
ther the sale itself was justified by 
^necessity. Their Lordships cannot go 
hack upon that decision. If tho purchaser 
has acted honestly, if tho existence of a 
family necessity for sale is made out, 
and the price is not unreasonably low, 
he (the purchaser) is not bound to ac¬ 
count for tho application of the price. 
They, however, take the case, even upon 
tho footing, which might well be chal¬ 
lenged, that Rs. 000 out of the price of 
Iis. 4,000 had not been fully accounted 
for. Granted that it was so, then the 
balance of Rs. 3.500 out of Rs. 4,000 is 
surely a justification of sale for a family 
necessity proved up to that amount. 

In those circumstances their Lordships 
will humbly advise His Majesty that 
this appeal should be sustained, the 
docre > of tho High Court sot aside with 
costs, and that of tho Subordinate Ciurt 
restored. Tho first respondent (the 
plaintiff) will pay tho costs of tho appoal. 

DD. Decree, set aside. 

Solicitors for Appollants— If. S. B. 
Poiak. 
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(From Oudh : A. f. II. 1925 Oudh 4G5.) 

18th October 1927. 

Lords Darling, Warrington op 
Clyffe, Mr. Justice Dijfp and Sir 
Lancelot Sanderson. 

Sliiam Sundar Singh —Appellant. 

v. 

Jagannath Singh —Respondent. 

Privy Council Appoal No. 0 of 1927 ; 
Oudh Appeals Nos. 2 and 3 of 1925. 

^ # Succession Act • (1805), S. 51 — Father 
making will and calling upon sons to sign it as 
token of consent and to avoid quarrels among 
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themselves—Sons so signing do not sign as 
attesting witnesses. 

A testator dovised his proporty to his sons in 
a certain manner imd added in tho will “I 
have executed this will with the consent of all 
my sons and have got them to sign it as wit* 
nesses with this very purpose so that this will 
miy be acted upon fully and they may not 
quarrel among themsclvos after my domise. ” 
The will was signed by tho testator as “ execu¬ 
tant and below the testator’s signature, nftor 
the signature of one of the witnesses, there 
were the signatures of his sons, and bolow 
them the signatures of threa othor persons who 
signed as attesting witnesses. Tho witnesses 
agreed that while tho testator invited others to 
sign as attesting witnesses, he addrossod no 
such invitation to his sons, but nskod them 
explicitly to sign for the special purpose of 
exprossing their consent, with the view of 
avoiding dissensions in the future. 

Held : that tho signatures of tho sons were 
openly find palpably, with the knowledge of all 
present, the act of expressing consent, and 
nothing olse, and tho signers wero not attesting 
witnesses within the meaning of S. 54 
Succession Act : A. I. It. 1925 Oudh 465, 
Affirmed. [P 1*49, C 2] 

L. DcGruythcr and B. Dube —for Ap¬ 
pellant. 

A. M. Dunne and S. ffyam —for Res¬ 
pondent. 

Mr. Justice Duff. —This is a con¬ 
solidated appeal from two docrecs, both 
of the 25tli November 1924, of tho 
Court of tho Judicial Commissioner of 
Oudh at Lucknow, which wero pro¬ 
nounced in an appeal from the Sub¬ 
ordinate Judge of Partabgarli. The ques¬ 
tion raised by the appoal is whether cer¬ 
tain legacies in a will of tho late Drig- 
bijai Singh, a taluqdar of Athgawun, in 
the district of Partabgarli, are valid, and 
tho answor to this question must bo 
governed by the determination of the 
issue, which was tho real issue in tho 
Courts below, whether or not the legatees 
entitled to the bonolit of theso legacies, 
if valid, signed tho will as attesting 
witnesses. Tho Court of the Judicial 
Commissioner ’ held, affirming tho deci¬ 
sion of tho Subordinate Judge, that this 
issue must bo determined in favour of 
the respondent. 

Tho testator, by his will, appointed bis 
oldost son, Lai Bahadur Singh, as taluq* 
dur after him, and gavo to each of bis 
throe younger sons, Jagannath Singh, 
Ran Bahadur Singh, and Jang Bahadur 
Singh, certain villages out of tho taluqa, 
to bo hold absolutely with heritable and 
truusforablo rights as under-proprietors 
if and wlion thoy or any of them wisliod 
to separato from their oldest brother but 
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so lorn; as tliey live in union among them- 


•selves with the tuluqdar, 

the taluqa was to remain undivided, and 
the income therefrom was to he spent 
on the wholo family, ” after paying hov 
ernment and village dues. 

The testator also directed the division 
of his moveable property in case of a 
separation, and by para. 8 he declared, 

1 have executed this will with tho consent 
of all my sons and have yot them to sign it as 
witnesses with this very purpose so tlmt this 
will may be acted upon fully and they may not 
quarrel among themselves after my demise. 

As to the genuineness of the will there 
is no dispute. Admittedly, also, dis¬ 
regarding tho signatures of tho testator s 
four sons, tho execution of the will 
attested by a sufficient number of attest 
ing witnesses, in conformity with the 
law in force in the Province of Oudh- 
As would appear from an inspection of 
tho translation of the will, which is the 
plaintiff's Ex. 1, as reproduced in the 
record, it was signed by tlie testator as 
u executant, ” and below the testator s 
signature, after tho signature of one of 
the witnesses, who, it is not disputed, 
was an attesting witness, there aro the 
signatures of his four sons, and below, 
them, tho signatures of three other per¬ 
sons who also admittedly signed as attest¬ 
ing witnesses. In the margin of the left 
of these signatures, and just above the 
signature of tho first ( attesting witness, 
appears tho word " Witnesses. ” Tho 
appellant, who is the son of the eldest 
son of the testator, on the strength of a 
passage in the judgment of tho Subordi¬ 
nate Judge, contended that in the original 
will tho word “ Witness ” appears op¬ 
posite each of tlie signatures below tho 
testatator’s, including thoso of the sons. 
As in their Lordship’s opinion it is 
immaterial, for tho purpose of deciding 
the question before thorn, whether or 
not this was the form of tho original 
document, it may ho assumed that the 
appellant’s contention upon this point is 
well founded. 

Tho will is dated the 17th Decem¬ 
ber 188G, and tho testator died in Feb¬ 
ruary 1889. In May L889, tho name of 
tho oldest son, Lai Bahadur Singh was, 
pursuant to tho dispositions of tho 
will, inserted in tho mutation register, 
in place of that of tho testator. I ho 
eldest son having died in May 1912, a 
joint application was made in tho fol¬ 
lowing July by tho appellant and his 


three uncles (including tho two respon¬ 
dents) in the Tahsildar’s Court for muta¬ 
tion of names and the substitution of tho 
appellant's name for that of his father. 
Mutation was duly effected in conformity 
with this application. 

Down to the death of Lai Bahadur 
Singh, his three younger brothers had 
lived in union with him, and after iiis 
death these three brothers, uncles of the 
appellant, continued to live with the ap¬ 
pellant in joint family until the year 1914. 
In July of that year the youngest son of 
tho testator decided to separate from the 
joint family, and an application by him to 
tho Tahsildar’s Court for the substitution 
in the register of his name in lieu of that 
of tho appellant, in respect of the villages 
bequeathed to him under the will, was not 
contested by the appellant, and accord 
ingly was granted. 

In June 1921, the respondents having 
decided to separate from the joint family, 
applications were filed by them, reques¬ 
ting mutation of their names in respect 
of the villages to which they were sever* 
-ally entitled under the terms of the will. 
The appellant, having raised the objection 
that the applicants ought first to establish 
their title by a decree of the civil Court, 
the applications were dismissed; and tho 
respondents then, in May 1922, instituted 
tho suits out of which this appeal arises. 
Tho Subordinate Judge held that the 
testimony of the three surviving sons of 
the testator as to the circumstances con¬ 
nected with the, execution of the will 
must he accepted as credible testimony. 

The effect of this testimony, as the 
learned Judge states it, was that tho tes¬ 
tator, their father, had summoned his 
four sons to his presence, and, having ex¬ 
plained that ho had made a will leaving 
iiis property to them, asked them to at¬ 
tach their signatures to the will, not as 
attesting witnesses, but in token of their 
consent with a view to avoiding disputes 
aftet his death; and that they attached 
their signatures, pursuant to this re¬ 
quest. Tho Subordinate Julgo accord¬ 
ingly found, and with him tho appeal 
Court agreed, that tho sons did not sign 
the will as attesting witnesses. 

Before their Lordships’ Board, counsel 
for the appellant admitted that tho oral 
testimony narrating what occurred at tho 
time of tlie execution of the will was ad¬ 
missible in point of law, and, indeed, as 
will be soon, upon it his substantive con- 
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tention was founded; nonlid ho argue 
that there was any ground upon which 
the appellant could ask for a reversal of 
the concurrent findings of the Indian 
Courts as to the credibility of that testi¬ 
mony. His contention was that, although 
the position of the signatures created only 
a presumption that they had been at¬ 
tached by the legatees as attesting witnes¬ 
ses, which presumption might bo rebutted 
by parole evidence as to what actually 
occurred,.still since the signatures were by 
reason of their position ex faci signatures 
of attesting witnesses, that fact, when 
coupled with the fact disclosed by the 
oral evidence, that they were placed there 
in compliance with the testator’s request, 
was sufficient to constitute the attaching 
of the signatures an attestation in point 
of law; and that consequently all ques¬ 
tions of intention, whether of the testa¬ 
tor or of the persons who signed their 
names, were without relevancy. 

As touching the effect of the evidence 
adduced on behalf of the respondents con¬ 
cerning what actually occurred at the 
execution of the will, their Lordships 
have no hesitation in concurring in the 
view of all the Courts in India; nor can 
there be, in their opinion, any doubt as to 
the character of the acts of the testator’s 
sons in placing their signatures upon tho 
document, when the terms of tho will 
itself and the facts disclosed by that evi¬ 
dence arc taken into account. Tho testa¬ 
tor lnmself, by para. 8, which is quoted 
above, had declared hfs intention; that 
paragraph, it is true, is not worded with 
the precision that might have been'dcsired, 
but it would bq, a strango thing to give 
effect to it in such a way as to frustrate 
the obvious purpose of the testator in 
making it part of his will. 

Its manifest object was to secure tho 
co-operation of his sons in carrying out 
tho dispositions of tho will, and to do 
that by inserting in tho will a formal de¬ 
claration that his sons, by appending 
their signatures thorcto, had concurred in 
thoso dispositions. By reading tho clauso 
as declaring that the sons had signed tho 
will as attesting witnesses, ono would as¬ 
cribe to it a moaning according to which it 
would not only defeat tho object of tho 
clauso itself, but nullify tho distribution 
of his property which the testator was 
seeking to bring about in making his will. 
Tho more reasonable and natural reading 
would appear to bo that tho sons had 


1927 

af tached theirsignatures as concurring in 
the declaration contained in the para¬ 
graph; and this latter construction (under) 
which this particular declaration would 
tnke effect, together with tho will as a 
whole) seems to bo enjoined upon the 
Courts by S. 71, Succession Act. 

The issue as to the character of the acts 
of the respondents does not for its deter¬ 
mination depend upon any conclusion 
touching the nature of an undisclosed 
purpose or intention. Tho witnesses 
agree that, while tho testator invited 
others to sign as attesting witnesses, he 
addressed no such invitation to the sons, 
but asked them explicitly to sign for the 
special purpose of expressing their con¬ 
sent, with the view of avoiding dissen¬ 
sions in the future. The evidence, oncof 
it is accepted, shows that tho act of each! 
of them was, openly and ‘palpably, with 
tho knowledge of all present, the act of 
expressing consent, and nothing else. 
Their Lordships concur in the view of, 
all the Courts below that in such circum¬ 
stances tho signers were not attesting 
witnesses within the meaning of S. 54, 
Succession Act. Their Lordships will 
accordingly humbly advise His Majesty 
that the appeal should be dismissed with 
costs. 

D.D. Appeal dismissed. 

Solicitors for Appellant— S. L. Polak. 

Solicitors for Respondent — Barrow 
Rogers Sc Nevil. 
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( From Patna : A. I. 11. 1920 Patna 121) 

18th October 1927 

Viscount Dunedin, Lords Shaw and 
Siniia, and Sir Lancelot Sanderson. 

Rani Chattra Kumari Devi — Appel¬ 
lant. 

v. 

H’. W. Broucke —Respondent. 

Privy Council Appeal No. 2 of 1026, 
Patna Appeul No. 2 of 1025. 

# (a) Words — Mafgnsari means revenue — 
Bengal Tenancy Act, S, 74. 

The word "mnlguzari” ordinarily mean* 
revenue, and not ront, much lose actual ront: 

A. 1. R. 1925 Pot. 421, Reversed. [P 9161 C SJ 

(b) Bengal Tenancy Act , <8. 74— Annual rental 
agreed to be paid in kabuliyat must be paid. 

A lossoo i» bound to pay tho ront mentioned 
in hit* kabuliyat as tho annual rental comprising 
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road cess, embankment cess, o*.o. f and oanimt 
evade this liability because the raiyats may not 
or do not pay hiin what they used to pay to 
the lessor: 10 I. A. 152. Di.l. „ CP M C I] 

(c) Bengal Tenancy Act, S. 1 4— Actual rent, 

meaning explained. 

The words “aotual reut m S. 74, cannot be 
taken to moan either a fair and equit able rent or 
rent at customary or pergana rates. 11 

G. It- Lowndes mid L. 11. R dikes foi 

Appellant. ^ , , _ 

L. De Gruyther and“l. Dube —for Res¬ 
pondent. 

Lord Sinha —The question in this 
case turns on tho construction of a lease, 
dated 22nd May 1911, of 36 villages of 
the R imnagar Raj in the province of 
Behar and Orissa, granted by the Rajah 
to a Mr. Brouoke. 

The material part of the lease is stated 
in the judgment of tho Chief Justice of 
Patna as follows: 

I have let out 1G annas of the following 
3G villages as per boundaries given below .. .at 
a consolidated annual jama of Its. 15,>81-<) , 

being the malguzari, road and embankment 
cesses, dues of priests (mahal uprohiti) and ex¬ 
ponses for obtaining acquittance receipts (farag 
karach), eto., in addition to 515 miunds of 
paddy specified below, payable annually at a 
uniform rate under a thika pitta, the term 
whereof is given below and on receipt of a 
kabuliyat to Mr. \V. J. Broucke. 

At ' tho end of the document is a 
schedule giving a list of tho 36 mauzas 
and stating in the case of each mauza the 
total annual jama and details of how 
it is made up. One instance will suflice. 
The lirst mauza is Thath Mitia. The 
particulars thereunder show, first of all, 
that the term is for 15 years from 13LJ 
to 1333 F. Then follows a list of pay¬ 
ments in respect of that mauza as 
follows: 


Malguzari 
Road cc8K ... 

Embankment cess ... 

Costs of acquittance 
Daftahara and Cbait Nawmi 
Farmuish ... 

Tika, Bheti, Guru Bheti ... 


Rs. 
07 3 
40 
10 
24 


Batchhapi, Jangla-isiro- 
navisi 

7 

0 

Katiari ... ... ••• 

4 

0 

Dewani Pastur 

24 

14 

Mahal Uprohiti 

5 

0 

Tota 1 ... ... ... 

805 

14 


Paddy 35 maunds. 

The total of Rs. 805-14*0 thus arrived 
at is then treated as tho jama eksala 
(annual rent), and is divided into four 
kists of Rs. 20L-7-6 payable in Asin, 
Pous, Cbait and Joyth. 


The word “malguzari,” translated as 
rent in the High Court record, ordinarily, 
moans revenue, and is so rendered in 
Wilson’s Glossary. Tho Chief Justice of, 
Patna was of opinion that the last eight 
terms of the list above had been collected 
as abwabs from tho raiyats long before 
the lease was executed and were regarded 
as having the sanction of custom, and ho 
hold (Foster, J., concurring) that on a 
proper construction of the lease Broucke 
undertook to pay them as abwabs under 
the different denominations as set out in 
tho said schedulo and as indicated in tho 
body of the lease, and not as part of the 
rent, which tho Chief Justice took to be 
the meaning of “malguzari” (the first 
item). In that view the High Court 
held that under S. 74, Bengal Tenancy 
Act, tho lessor was not entitled to re¬ 
cover the amounts covered by the items 3 
to 10 of tho list, as being abwabs in 
addition to the rent payable under tho 
lease. 

S. 74, Bengal Tenancy Act, 1885, enacts 
that 

all impositions upon tonnnts under tbe deno¬ 
mination of abw.ib, mat bat or other like uppel- 
latious in addition to the actual rent shall bo 
illegal, and all stipulations and reservations for 
the payment of such shall be void. 

That section has a long legislative 
history behind it from 1791 to 1885, 
which was referred to at tho Bar, but to 
which it is unnecessary to refer further 
than to state that the object of the whole 
series of enactments from the Regulations 
of 1791 to Act 8 of 1885 was to prevent 
exactions from tenants beyond the rent 
specified in their patta, when there was 
one, and if there was no written engage¬ 
ment, beyond what was tho rent actually 
payable, whether by verbal agreement or 
by virtue of custom. 

There being a written engagement or 
lease in this case (tho patta and kabuliyat) 
tho only question is whether the actual 
rent payable by Broucke as tenant to the 
Rajah as his landlord is what that leaso 
calls tho “ consolidated annual jama ” of 
Rs. 15,581-5-0 plus 515 maunds of paddy, 
cs the Subordinate Judge held, or only a 
portion thereof, as the High Court held. 

Their Lordships are unable to endorse 
the view taken by the High Court. 
1 Malguzari, which is tho lirst of the items 
i composing tho total yearly jama for each 
i* village, cannot bo rendered as rent, much 
less as actual rent ; nor is there any evi¬ 
dence to show that tho amount of tho 
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malguzari was the actual rent, as dis¬ 
tinguished from abwabs, paid by the 
cultivating raiyats of the village. The 
only distinction apparent on the face of 
the lease is between cash rent and pro¬ 
duce rent. So far as the former is con¬ 
cerned, it is impossible to take the first 
item as being actual rent and the rest as 
abwabs when they are all included in the 
total, which is expressly stated to be the 
annual rental payable in four equal kists 
or •instalments specified in figures. It 
is also to bo noticed that the execution- 
clause of the patta signed by tho Rajah, 
is as follows: 

Executed this jika-p.itta for a term of 15 
years in respect of 34 villages and of 17 years 
in respect of two villagos in all 35 villages at an 
annual jama of Its. 15,561-5-0 and 515 
maunds of line paddy to be roalized from year 
to year. 

Similarly the execution clause of the 

kabuliyat signed by Broucko is as follows: 

Kabuliyat given by me on jama rupees fiftoon 
thousend and five hundred and eighty-one 
five annas only. 

Their Lordships agree with tho Sub¬ 
ordinate Judge that Broucko was bound 
under his engagement to pay tho rent 
mentioned therein as tho annual rontal, 
and cannot evade this liability be¬ 
cause tho raiyats may not or do not 
pay him what they used to pay to 
tho Rajah. The quostion as to what 
each raiyat was or is liable to pay as his 
rent is not before their Lordships, and 
they do not express any opinion upon it. 

A large number of cases decided by tho 
Calcutta and Patna High Courts wore 
referred to in tho judgments and cited at 
tho Bar. Their Lordships do not con¬ 
sider it nocossary to rofor to thorn beyond 
expressing their agreement in tho view 
that in each caso it has to bo ascertained 
whether tho sum claimed is really part 
of tho ront agreed upon to bo paid as con¬ 
sideration for tho leaso. 

Tho caso of Tiluckdari Singh v. Chul m 
lian Mahton ( 1 ) was also roforred to. In 
that case there was an old tenancy with¬ 
out any written contract. But tho 
money claimed was described in tho 
plaint itself as old usual abwabs, and tho 
zamindar’s hooks of account produced in 
the caso showed that on the face of those 
documents tho paymonts made by tho 
tonant were distinguished as (1) ront and 
(2) abwabs, i. o., so much for ront, and so 
much for abwabs. Tho latter wero claimed 
on tho ground that thoy wore pay- 
' ti) UH90J 17 Oal. 181=10 I. A. lftSlPTc. J 
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able by custom and had been, in fact/ 
paid for a long time without objection. 
It was held’that long use oreustom could 

not validate abwabs as an addition to the 
rent. 

A somewhat novel argument was ad¬ 
vanced on behalf of the respondent, viz. 
that the words “actual rent” in S. 74 
Bengal Tenancy jtat were equivalent to 
the assul jama or the old Regulations, 
and that any stipulation to pay a rent 
which, in fact, exceeded what was the 
assul jama would be illegal to the extent 
of such excess. This would raise an issue 
of fact as to what was the assul jama of 
the 36 villages—the subject-matter of the 
lease. No such issue was raised in the 
Courts of India, and, indeed, in no re¬ 
ported case does any such question appear 
ever to have been raised. Their Lord- 
ships would moreover point out that the 
words “actual rent" in S. 74 cannot be 
taken to mean either a fair and equitable 
rent or rent at customary or pergana 
rates. 

In their Lordships’ opinion Broucke’s 
actual rent under his leaso is the sum of 
Rs. 15,581-5*0 in cash and 515 maunds of 
lino paddy, as found hy the first Court, 
and their Lordships will, therefore, 
humbly advise His Majesty that tho judg¬ 
ment of the High Court should bo re¬ 
versed and the judgment of the Sub¬ 
ordinate Judge rostored, with costs of 
this appeal and of both Courts in India. 

D.D. Appeal allowed. 

Solicitors for Appellant — Watkins k 
Hunter. 

Solicitors for Respondent—Ik. IK. Bor 
k Co. 
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(From Rangoon : A. I.R. 1925 
Rang. 108). 

28th October 1927 

Lords Siiaw and Sinha and 
Sir John Wallis 

V. P. R. V. Chockalingam Chetty —Ap¬ 
pellant. 

v. 

Seethai Ache and others —Respondents. 

Privy Council Appeal No. 109 of 1926. 

jfc (a) Transfer of Property Act, S. 0 — Pro¬ 
perty sold by insolvent prior to insolvency and 
in possession of the purchaser — Sale of such 
property hy Official Assignee is in substance a 
sale of right to litigate—Provincial Insolvency 
Act. (1020). .S'. ftU. 

Sales by mi Oflioi.il Assignee of Innclti in pos¬ 
session of alioncos from nn insolvent ns being 
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part of the insolvent’s estate aro in substance, if 
not in form, nothing more than sales of the 
right to litigate and assuming that they do not 
come within the prohibition in the I ransfer of 
Property Act against the transfer of a mere right 
to sue. they are open to the same objections and 
are strongly to be deprecated, [P 2^4 C 2] 

* ( b) Civil P. C., S. 11 — Suit against 
several defendants-Othcr defendants deriving 
title from first defendant — Suit dismissed 
against all—First defendant not joined in ap¬ 
peal—Decision of trial Court is res judicata as 
between plaintiff and other defendants also . 

Plaintiff sued the first defendant and pur¬ 
chasers through him for setting -aside a sale in 
favour of first defendant. f l he sale^deed was 
held valid as between first defendant and plain¬ 
tiff and the suit was dismissed. In appeal 
plaintiff joined the subsequent purchasers as 
respondents but not the defendant 1. 

Held; that the fiudiug as to validity of Bnlo 
deed was res judicata as between plaintiff and 
defendant 1 and also us against the subsequent 
purchasers. I 1 ‘ 25& C 2 -> 

* (c) Civil P. C.,0. 1, R. 10 (2 )—Rights of 
party added under 11. 10 (2) arc safeguardcc 
by Limitation Act , S . 22. 


When parties are added by the Court after 
the institution of the suit under R. 10 (2), 
S. 22, Limitation Act, provides that the da to 
wVinn fViov it ph addp.d is to be dimmed to——Li lc 

are 

conce rned lor p nrpnses~o!—l ina ta t i on iim i-iho 
rights whi ch the v ma y V>iniquireij niulrr uio 
Limitation Act are t horeforg iiUtficiftllMy saf e- 

guaf^fcT- 255 C 2 J 

* (d) Citiif P. C., O. 41, R. 20 -Suit dis¬ 
missed—A defendant not joined in appeal 


Ml 


against other defendants is not interested 
the result of the appeal. 

The addition of a respondent whom the ap¬ 
pellant has not made a party to the appeal is 
expressly dealt with in JR. 20. 'i ho Rule em¬ 
powers the Court to make such party a respon¬ 
dent when it uppears to the Court that ho is 
interested in tho result of the appeal.[1 J 


A defendant against **hom a suit has been 
dismissed and as against whom the right ot 
appeal has become barred, cannot be doomed 
to bo interested in the result of tho appeal 
filed by the plaintiff against the other defen¬ 
dants. It is for the plaintiff appellant who 
applies to tho Court to cxerciBO its powers under 
this Rule to Bhow what is tho nature of tho m- 
k # torest of such defendant, - J * 

LA *;<?) Civil P. C., O. 41, U. 33 Plaintiff 's suit 
I dismiued-Plaintiff appealing hut 
( ioine defendants only as respondents—Refusal 
of appellate Court to join the remaining defen- 
! dants as parties after limitation was held 
I proper. 

/ The plaintiff whoso suit had been dismis- 

/ Bod against all tho defendants failed to appoal 
against tho docrco in so far as 1 u oc 
tod Homo of thorn and allowed the appeal as 
against them to a bbcoino barred. 1 ho appollate 
Court in the exercise of its discretion refuse 
to take action under tlic Rule so ub to deprive 
those defendants of tho very valuable right 
which they had acquired In consequence of tho 
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plaintiffs failure to appeal against the decree in 
so far us it affocted them. 

Held: that assuming that under this rule the 
C^urt in a proper case might add a defendant 
as respondent for tho purpose of passing a 
decree against him, there is no sufficient reason 
for interfering with tho refusal of tho appellate. 
Court to do so in such a case. [E 250. C 2] 

G. B. Loicndcs and M. B. Jardine—iov 
Appellants. 

A. M. Dunne and E. B. Bathes for 
Respondents. 

Sir John Wallis— The point for 
decision in these appeals from the High 
Court at Rangoon is a very short one, 
hut there is one other matter dealt with 
hy tho trial Judge to which their Lord- 
ships desire to refer in the first place— 
the transaction hy which the plaintiff 
acquired the right to suo for these and 
other properties in Burma, now valued 
by him at three lakhs of rupees, from 
an Official Assignee in Insolvency in 
another province for the trifling sum of 
Rs. 580, which could be of no real ad¬ 
vantage to tho insolvent estate, having 
regard to the extent of tho liabilities. 

Tho lands in Burma, which are the 
subject of these two consolidated suits in 
the District Court of Pegu, were acquired 
hy a joint Hindu family of Nattukottai 
Chetties, a money-leading community re¬ 
siding with their families in what is now 
tho Ramnad District in the south-east of 
the Madras Presidency, and carrying on 
business hy their agents in other parts 
of India, Burma, tho Straits Settlements 
and elsewhere. The family was known 
in Burma as the K. P. firm, these being 
the distinctive initials prefixed to all their 
business signatures according to the prac¬ 
tice of the community. 

In 1908 K. P. Ramanathan Chetty, a 
young man who had recently succeeded 
his father as managing member of the 
family, finding that tho Burma agency 
was in difficulties, got tho other members 
of tho joint family to join with him in 
executing a deed of trust hy which they 
transferred tho properties mentioned iu 
tho schedule to tho deod to a trustee for 
tho benefit of their creditors. Tho trus¬ 
tee was empowered, among tothor things, 
to soli the scheduled properties and in¬ 
vest purchasers with full proprietary 
rights therein, hut was to act in certain 
matters with the consent of another per¬ 
son described in the deed as a co-ad* 
jutor.” 
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In 1911 the first defendant’s firm, who 
held two decrees against the K. P. firm 
for over Rs. 72,000, were pressing for 
payment, and it was arranged that certain 
properties in the Pegu District, included 
in the trust deed, should bo transferred to 
them in satisfaction of their claim. A 
deed of transfer was accordingly executed 
on the 1st December 1911, in Burma by 
the duly authorised agents of the trustee 
under the deed, and K. P. Ramanathan, 
the managing member of the family. 

Satisfaction was duly entered up, and 
the first defendant took and remained in 
possession without- any question being 
raised by anyone until some six years 
later the present plaintiff, V. P. R. V. 
Chockalingham Chetty, a member of the 
same community as the K. P. family, who 
was employed in Rangoon as the agent of 
another firm, obtained a transfer from the 
Bank of Bengal of a decree against the 
K. P. firm for Rs. 90,000, in considera¬ 
tion, the District Judge states, of a pay¬ 
ment of Rs. 2,500 and proceeded to attach 
as the properties of the judgment-debtors 
the lands which had boon coveyed to and 
were in possession of defendant 1. Find¬ 
ing however, that the attachment pro¬ 
ceedings must prove infructuous owing to 
the fact that the two sonior members of the 
K. P. family had been adjudged insolvents 
on their own petition in January 1918, in 
the Court of the District Judgo of 
Ramnad at Madura, tho plaintiff wont 
over from Burma to Madura, and on tho 
19th October 1919, presented a petition 
to tho Official Assignoo at Madura, alleging 
that the properties mentioned in a list 
annexed to tho petition, containing some 
75 items, had either boon sold bonami for 
tho benefit of tho insolvent or obtained in 
tho name of his agent or agonts with tho 
same object, and praying that they should 
bo sold by public auction, as thoro woro 
numerous persons prepared to bid, and in 
case no ono appeared tho petitioner was 
prepared to purchaso thorn himsolf. 

The affidavit filed in support of tho 
potition has not boon exhibited, but tho 
petition itself contains no montion of tho 
point chiefly relied on in tho suits, that 
the sale to tho first defendant was not in 
accordance with tho trust deed. It was 
opposed by tho first insolvent, who stated 
that he had no personal knowledge of tho 
transactions of his agonts in Burma, and 
prayed for further enquiry in ordor that 
the truth might be ascertained. Tho noxt 
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thing that appears is that in December 
1919, the Official Assignee advertised the 
properties for sale as being part of the 
insolvents estate, and on the 26th Janu¬ 
ary 1920, there being no other bidders, 
the plaintiff became the purchaser for 
Rs. 580 of lands which he stated in his 
evidence to be worth three lakhs of rupees, 
the lands now in suit being valued at 
Rs. 40,000, and the remainder, for which 
he proposed to institute other suits, at 
Rs. 260,000. 

The District Judge found that the 
plaintiff’s allegation that the sales in 
question in these suits were benarai for 
the K. P. family was made recklessly and 
without any foundation, and described 
his conduct in this matter as most 
astounding and repugnant. He also 
criticized the Official Assignee for not 
making further inquiry as to whether the 
insolvents had properties in Burma in the 
names of their agents and inferred from 
the insignificant price which the Official 
Assignee accepted that he attached very 
little weight to the plaintiff’s case that 
these valuable properties still formed part 
of the insolvent’s estate. It seems difficult 
to resist this inference ; but, howover this 
may be, their Lordships desire to observe 
generally that it forms no part of the 
Official Assignee’s duties as an oflicor of 
tho Court charged with the realisation of 
insolvent estates either himsolf to prefer 
frivolous claims unsupported by roliablo 
ovidenco or to transfor them to others 
and thus promote unnecessary and use¬ 
less litigation. Further, sales by an Official 
Assignee of lands in possession of alionoes 
from an insolvent are, in substance if not 
in form, nothing more than sales of the 
right to litigate, and, assuming that they 
do not come within tho prohibition in 
the Transfor of Property Act against tho 
transfor of a more right to suo which 
has not boon contondod—thoy aro opon 
to tho samo objections* and in thoir 
Lordships’ opinion aro strongly to bo; 
doprocatod. In tho prosont caso, as j 
alroady pointed out, thoro was not ovon 
any corresponding advantage to tho in¬ 
solvent ostato. 

Having obtained tho transfor, tho 
plaintiff procoodod to filo two suits in tho 
District Court of Pogu, which woro triod 
togothor, against tho first dofondant and 
thoso claiming through him,.in which ho 
not only sot up tho bonami charaotor of 
tho transactions, but also contondod that 
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the sale to the first defendant was invalid 
as not in accordance with tho provisions 
of tho trust deed. 

The plaint in tho first suit alleged that 
the sale to tho first defendant was in¬ 
valid and inoperative in law ; that tho 
sale by the first defendant to tho second 
defendant, tho E. N. M. K. firm, on tho 
20th December 19L9, was benami for tho' 
K. P. firm, which had been adjudged in¬ 
solvent ; and that tho sale of the 1st 
April 1920, by tho second defendant to 
P. R. N. Nadesan Chetty, represented by 
the third and fourth defendants, was also 
honami for the K. P. firm ; and that the 
silos by Nadesan to defendants five to 
eleven, the defendants in possession, 
were made fraudulently and collusively 
with a view to defeating the plaintiff’s 
claim, and were invalid and inopera¬ 
tive. The plaint in the second 
suit was in similar terms and challenged 
the transfers made to tho first defendant 
and by the first defendant to tho second 
defendant, Singaram Chetty, tho defend¬ 
ant in possession. Tho District Judge 
rejected all tho plaintiff’s contentions and 
dismissed both suits, holding, as already 
stated, on the admissions and the plain¬ 
tiff’s own evidence, that tho allegation 
that tho sales were benami was made by 
tho plaintiff recklessly and without any 
foundation. 

The plaintiff filed appeals from these 
decrees to the High Court at Rangoon, 
but did not make the defendants 1 and 2, 
in the first suit or the defendant 1, in 
the second suit, parties to the appeals. 

9 

The learned Judges state in their judg¬ 
ment that whon the appeals came on for 
argument it was pointed out that the 
foundation of all title of tho defendants was 
the salo deed to tho first defendant ; that 
tho decrees of the lower Court declared 
tho sale deed to be perfectly valid as bet¬ 
ween tho plaintiff and tho defen¬ 
dant 1 ; that owing to tho failuro to 
make tho defendant 1, a respondent, 
there was no appeal from this finding, 
which had consequently become res judi¬ 
cata as between the plaintiff and tho first 
defendant, and must also bo rogardod as 
res judicata against tho respondents, who 
claimed through tho first defendant, or, 
in other words, as it was put by tho 
learned Judges at tho end of the judg¬ 
ment, the finding that tho salo to tho 
first defendant was good carried with it 
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a finding that it was also good as between 
tho plaintiff and the purchasers from the 
first defendant. 

As regards this question, their Lord- 
ships agree with the learned Judges of 
the High Court that tho plaintiff cannot 
bo allowed in these appeals to question the 
validity of tho sale to the first defendant 
or to set up in the first suit the benami 
character of the purchase by the 
E. N. M. K. firm from the first defendant 
so long as the findings in favour of the 
first defendant and tho E. N. M. K. firm 
stand, and are, therefore, of opinion that 
as regards this part of the case tho 
plaintiff must fail unless the first defen¬ 
dant and the E. N. M. K. firm are made 
parties to the appeal. The purchase from 
the E. N. M. K. firm and the subsequent 
purchases in the first suit and the pur¬ 
chase from tho first defendant in the 
second suit might stand on a different 
footing, wore thore any evidence worthy of 
tho name to show that they were made 
benami for tho K.P. firm because the first 
defendant and the E. N. M. K. firm would 
not bo necessary parties as regards these 
issues, but this contention was not raised 
either in the Court below or before their 
Lordships, and may, therefore, be dis¬ 
regarded. 

As regards the rest of tho case, owing 
to the plaintiff’s failure to make these 
defendants respondents within the time 
limited for tiling an appeal, these appeals, 
so far as they are concerned, are prima 
facie barred by limitation, and they are 
entitled to hold tho decrees in thoii 
favour, which, as pointed out by theii 
Lordships in a very recont case, is s 
substantive right of a very valuabh 
kind of which they should not lightly be 
deprived. When parties are added by 
tho Court after tho institution of a suit 
under O. L, R. 10 (2), S. 22, Limitation 
Act, provides that the date when they are 
added is to bo doomed to be tho date ol 
Che institution of the suit so far t.hov 
are concerned for purposes of li mi tation. 
and tho rights which they mav have ac: 

q iii red under the Limitation_Ajct—are, 

t herefore, sutficiently safeguarded . Tho 
addition of a respondent whom tho ap¬ 
pellant has not made a party to the ap¬ 
peal is expressly dealt with in 0.41, R. 20 
on which tho plaintiff relied, both, in the 
appollato Court and before thoir Lord- 
ships. That rule empowers tho Court to 
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make such party a respondent when it 

appears to the Court that 

he is interested in the result of the appeal. 

Giving these words their natural mean¬ 
ing—and they cannot be disregarded— 
it seems impossible to say that in this 
case the defendants against whom these 
suits have been dismissed, and as 'against 
whom the right of appeal has become 
barred, are interested in the result of the 
appeal filed by the plaintiff against the 
other defendants. It was for the plain¬ 
tiff-appellant, who applied to the Court 
to exercise is powers under this rule, to 
show 'what was the nature of their 
interest and this ho has failed to do. 

Their Lordships are, therefore, of opi¬ 
nion that the appellato Court were right 
in rejecting his application under this 
rule. 

The appellate Court was thon asked 
to take action under O. 41, R. 33. That 
rule empowers an appellate Court to 
pass any decree and make any order 
which ought to have been passed or 
made, and to make or pass such further 
decree or order as tho case may require, 
and provides, further, that this power 
may be exercised notwithstanding that 
tho appeal is as to part only of tho decree 
and, 

may be exorcised in favour of all or any of the 
respondents or parties, although such respon- 
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dents or parties may not have filed any appeal 
or objection. 

Here the plaintiff, whoso suits had 
been dismissed against all tho defendants, 
failed to appeal against the decrees in so 
far as they affected some of them and al¬ 
lowed the appeal as against them to 
become barred. In these circumstances 
the appellate Court, in the exercise of 
their discretion, refused to take action 
under the rule so as to deprive these 
defendants of the very valuable right 
which they had acquired in consequence 
of the plaintiff’s failure to appeal against 
the decrees in so far as they affected, 
them. Assuming that under this rule the 
Court in a proper case might add a defen¬ 
dant as respondent for the purpose of 
passing a decree against him, their Lord- 
ships seo no sufficient reason for interfer¬ 
ing with the rofusal of the appellate 
Court to do so in this instance. They are, 
therefore, of opinion that these appeals 
fail on both grounds, and will humbly 
advise His Majosty that they should be 
dismissed with costs. 

D.D. Appeals dismissed. 

Solicitors for Appellant— Custer,Ailing- 
tori fc Ford. 

Solicitors for Respondents —Brammell 
& Brammell. 
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(From Madras) 

10th March 1927 

Viscount Dunedin, Lord Darling 
and Sir Lancelot Sanderson 

Krishna Reddi —Appellant. 

v. 

Gandavaram Ragliava Reddi and 
another —Respondents. 

Privy Counoil Appeal No. 7 of 1924. 

Civil V. C., S. 100 — Finding is binding un¬ 
less (here ii no evidence to support it. 

Findings of faot by lower appellate Court are 
binding upon the High Court in second appeal 
unless it could be said that there was no evi¬ 
dence to support them, [P 2G0 C 1] 

K. V. L. Narasivihajn —for Appellant. 

L. DeGruyther and E. R. Raikes — for 
Respondents. 

Sir Lancelot Sanderson —This i s 
an appeal by the plaintiff, Krishna Reddi, 
and a cross-appeal by Gandavaram 
Raghava Reddi and Kodur Venkata- 
perumal Reddi, defendants 3 and 4, from 
a judgment and decree dated 19th April 
1920, of the High Court of Madras, in 
Letters Patent Appeal No. 23 of 1918. 

The suit was brought as long ago as 
1910, and it has had a chequered career. 
Defendant 1, Varada, was the father of 
defendant 2, Venkatarama, and the plain¬ 
tiff is the son of defendant 2, and they 
are members of a joint undivided Hindu 
family. Venkatarama, defendant 2, had 
two wives ; by his first wife he had a 
daughter, and by the second he had an 
only son, viz., the plaintiff. 

It was alleged on behalf of the plain¬ 
tiff that he and his mother were obliged 
to leave the home of defendant 2, and to 
live with the plaintiff's mother’s people 
for some three*and-a*half years before 
the suit was brought. 

Defendants 3, 4 and 5 were alleged 
to he close friends of defendant 2. By 
a document dated 22nd January 1910, 
defendant 1, Varada, purported to sell to 
defendant 3 properties comprised therein 
and specified in Sch. A to the plaint. The 
consideration was alleged to be Rs. 15,000 
and the property was alleged to bo the 
self-acquired property of defendant 1. 

On the same day, defendants 1 and 2 
(defendant 2 purporting to act for himself 
and his minor son, the plaintiff), by 
another documont purported to convoy 
to defendant 4 the property comprised 
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therein, and described in Sch. B to the 
plaint. The consideration was alleged to 
be Rs. 20,000, through a bond executed 
in favour of defendant 2 for discharging 
oertain debts specified therein, and also 
other family debts. 

On 9th February 1910, defendant 2 
purported, by means of an alleged deed of 
gift of that date, to give certain properties 
specified in Sch. C to the plaint in favour 
of a temple, of which defendant 5 was 
trustee. 

The plaintiff alleged that the proper¬ 
ties specified in Sch. A, B and C were- 
joint family properties of the family, of 
which the plaintiff and -defendants 1 and* 
2 were members, that the above-men¬ 
tioned alleged deeds of sale and the deed 
of gift were fraudulent and devoid of 
consideration, that there was no legal 
necessity, and that the alleged deeds were 
nullities. 

On 31st January 1910, the alleged deeds- 
of sale were registered, in spite of the 
plaintiff’s mother's objection before the 
Registrar. 

The suit was brought on 15th April 
1910 and the plaintiff claimed therein a 
declaration that the sale-deeds and the- 
deed of gift were null and void and that 
he should be put in possession of the- 
above-mentioned properties on behalf of 
the joint family. There was an alter¬ 
native prayer for partition in case it w T as 
hold that the deeds were in any way 
binding on the ‘interests of defendants 
1 and 2. 

The case of the contesting defendants, 
viz., defendants 3 and 4, was that the- 
sales were bona fide and that consider¬ 
ation passed for them, and that title was 
intended to and did actually pass to them. 

Defendant 1 was an old man, and it 
was alleged that defendant 2 was acting 
as manager of the family. 

The learned Subordinate Judge found 
that the sale-deeds were made to defraud 
the plaintiff, that they were not bona 
fide to discharge antecedent debts, 
and that they were not valid as 
against the plaintiff to the extent of his 
share, viz., one-quarter. He held that 
the properties in Sch. A were joint- 
family properties. This finding is not 
now disputed. He hold, further, that 
the gift of the properties in Sch. C 
was invalid. This finding also is not 
now disputed. 
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While holding that there was consider¬ 
ation and that title was intended to pass 
under the two deeds of sale, he found 
there was no necessity for the sales and 
made a decree, dated 15th April 1913, 
that defendants 3 and 4 should put the 
plaintiff in possession of his share of the 
properties ‘on his paying into Court 
Rs. 2,945-11-6 (i. e. one-quarter of 
Rs. 11,782-14*0), to be paid to defen¬ 
dants 3 and 4 in the way they might 
arrange between themselves. It was 
further ordered that defendant 5 should 
put the plaintiff in possession of the pro¬ 
perties comprised in Sch. C. 

The above-mentioned sum of Rs. 
11,782-14-0 is explained by the fact that 
the learned Subordinate Judge found 
that debts to the extent of Rs. 11,782-14-0 
had been discharged by defendant 4. 

The plaintiff and defendants 3 and 4 
appealed against this decree to the 
learned District Judge. The plaintiff 
.alleged that the alienations should have 
been set aside in toto as void, and defen¬ 
dants 3 and 4 urged that the alienations 
were made for justifiable necessity and 
should have been upheld and the plain¬ 
tiff's suit should have been dismissed. 

The learned District Judgo hold that 
Ex. 1 and 2, which are the alleged sale 
*deeds of 22nd January 1910, not bona 
fide sales, but wore resorted to screen 
the properties in case the plaintiff should 
bring a suit. In a lator part of his judg¬ 
ment ho hold that in pursuance of a 
scheme to defraud the plaintiff or his 
family the alienations were made, and 

• defendants 3 and 4 activoly participated 
In the fraud. Ho held, further, that the 
transactions were void even if con¬ 
sideration passed. 

Ho made a decree reversing the decree 

• of the trial Court, in so far as it was 
against tho plaintiff, and declaring that 
the plaintiff was entitled to get the sales 
of Sch. A and B lands set aside, and that 
plaintiff should recover possession of 
the said Sch. A and B lands on be¬ 
half of tho family on paymont of Rs, 
11,782-14*0, the amount of the debts 
which hod been discharged by defendant 
4. The plaintiff’s appeal was allowed 
and tho appeal of defendants 3 and 4 was 
dismissed. 

Their Lordships understand that tho 
-decreo of the learned Subordinate Judgo, 
.as regards the properties comprised in 
Boh. C, was not interfered with. 


Defendants 3 and 4 appealed to the 
High Court of Madras and the plaintiff 
tiled cross-objections. The learned Judges 
of the High Court, who heard the appeal, 
remanded the case to the lower appel¬ 
late Court on the grounds that the 
learned District Judge had not recorded 
a formal decision on the question whether 
tho alleged sale-deeds effected any real 
alienations, and that the learned District 
Judge had apparently decided the appeal 
on the ground that in any event a finding 
that the sales were merely fraudulent 
was a sufficient basis for the grant of the 
relief asked for. They required the 
learned District Judge to submit findings 

on the following issues : 

(1) Whether the alienation of A and B sche¬ 
duled properties is not supported by considera¬ 
tion? 

(2) Did either or both of tho documents, Exs.l 
and 2, effect a real transfer of tho property 
which they purported to convey? 

Exhibit 1 is the deed of 22nd January 
1910, in favour of Raghava (defendant 
3), and Ex. 2 is the deed of 22nd January 
1910, in favour of Venkataperumal (de¬ 
fendant 4). 

The learned District Judge, on remand, 
found that the real object in resorting to 
sales was to screen the properties from 
the plaintiff, and that no consideration 
really passed ; that the parties did not 
intond that the transactions should be 
genuine, and that tho promissory notes 
only served to give an appearance of 
truth to the transactions.’ 

On tho two above-mentioned issues he 
found that Exs.l and 2 were not supported 
by consideration and that those documents 
did not effect a roal transfer of the pro¬ 
perties which they purported to transfer. 

On tho further hearing of tho appoal, 
and upon the above-mentioned findings of 
tho learned District Judgo, tho learned 
Judges of the High Court woro agreed 
that tho lower Court’s findings must bo 
accepted, and said that they would deal 
with tho decreo on the footing that as 
against the plaintiff at least the aliena¬ 
tions of Sch. A and B properties woro 
not for consideration and that Ex. 1 
and 2 effected no roal transfers. 

Unfortunately, tho learned Judges 
could not agree as to the courso which 
should be adopted. They howovor, camo to 
tho conclusion that the opinion of the 
senior Judge should prevail, and accord¬ 
ingly they directed that tho learned 
Distriot Judgo should bo called upon to 
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submit a further finding as proposed in 
the judgment of the senior Judge. The 
case, therefore, was again remanded to 
the learned District Judge for a finding on 
the issue whether as between defendants 

1 and 2 and defendants 3 and 4 Exs. 1 and 

2 effected a conveyance wholly or partially 
valid of the former’s shares to the latter. 

The learned District Judge submitted 
his finding as follows : 

For these reasons, and for those set forth in 
in my previous finding, I find that, as between 
defendants 1 and 2 and defendants 3 and 4 
Exs. 1 and 2 did not effect a conveyance of the 
former’s share to the latter. 

The appeal then came once more before 
the learned Judges of the High Court. 

The senior Judge came to the con¬ 
clusion that the appeal of defendants 
3 and 4 should be dismissed and that the 
plaintiff’s memorandum of objections 
should be allowed. 

The other learned Judge agreed that 
the final order should be as proposed by 
tbe senior Judge, but stated that he still 
adhered to the opinion which he ex¬ 
pressed in his previous judgment and 
would have passed an order in the terms 
therein mentioned. The decree of the 
High Court, dated 15th February 1918, 
therefore, was to the effect that the decrees 
of the lower appellate Court and of the 
Court of first instance should be set 
aside, and a declaration was made that 
the sale-doeds of the 22nd January 1910, 
and the deed of gift dated 9tl\ February 
1910, were null and void and not binding 
on tbe plaintiff’s family; and the Court 
further decreed that defendants ‘3 and 
4 should put the plaintiff in possession 
of the plaint Sch. A, B and C proper¬ 
ties, and that the Subordinate Judge 
should hold an enquiry regarding future 
mesne profits until date of delivery or 
three years from that date, whichever 
should be nearer, and pass a decree for 
them undor O. 20, R. 12. The decree 
contained a further direction for the pay¬ 
ment by defendants 3 and 4 of the plain¬ 
tiff’s costs. 

This, however, was not the end of the 
proceedings in the High Court, for,^ as 
the learned Judges had differed, .de¬ 
fendants 3 and 4 appealed undor the pro¬ 
visions of the Letters Patent from the 
decisions of the learned senior Judge of 
the Division Bench. This appeal was 
hoard by tho learned Chief Justice and 
two other Judges of tho High Court. The 


three learned Judges accepted the findings 
of the learned District Judge, which they 
stated were also accepted by the learned 
Judges of the Division Bench, viz., that 
tho sales were purely sham transactions 
intended to defeat the plaintiff. 

They then stated that the only other- 
question for consideration was whether 
the learned District Judge was right in 
making the relief which ho had given to 
the plaintiff dependent upon the payment 
of the sum paid by defendants 3 and 4 
for the discharge of the joint family 
debts. It should be noted that this 
order of the learned District Judge was 
not quoted correctly. The relief given' 
by the learned District Judge to the 
plaintiff was dependent upon the payment 
of the debts which had been discharged- 
by defendant 4; there was no reference- 
to any sum paid for the discharge of debt& 
by defendant 3 in the decree of the- 
learned District Judge. 

The learned Judges came to the con¬ 
clusion that there was no reason for inter¬ 
fering with that part of the decree of the,, 
learned District Judge. They, therefore 
decided to modify the decree made by the 
learned senior Judge of the Division 
Bench of the High Court by making the 
decree for possession dependent upon the 
payment by the plaintiff in tho manner 
provided in tho decree of tho District 
Judge, and directing that the amount 
should bear interest at 6 per cent, from 
the date of the decree of the Subordinate 
Judge. Tbe decree, as drawn up, directed 
that defendants 3 and 4 should put the 
plaintiff in possession of the plaint Sch. 
A, B and C properties on payment by 
tho plaintiff of Rs. 11,782-14-0, and that 
the said amount should carry interest at 
G per cent, per annum from 15th April 
1913, until the date of payment. 

It is to be noted that tho decree, as 
drawn up, went further than the judg¬ 
ment of the learned Judges who heard 
the Letters Patent appeal. Tbe decree 
of the learned District Judge provided) 
that the plaintiff should recover posses¬ 
sion .of tho said Sch. A ’and B lands 
on payment of the sum of Rs 11,782-14*0. 

The recovery of tho Sch. C lands by 
the plaintiff was not dependent upon the 
payment of tho said sum. 

But tho decree made by tho learned. 
Judges who hoard the Letters Patent 
appeal made tho recovery of Sell. C lands- 

i 
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dependent upon the above-mentioned pay¬ 
ment, as well as the Sch. A and B lands. 

Since the decree of the learned Sub¬ 
ordinate Judge, which directed that de¬ 
fendant 5 should put the plaintiff in pos¬ 
session of Sch. C lands, there had been 
apparently no question as to this part of 
the case. 

The decree in the Letters Patent appeal 
directed defendants 3 and 4 to put the 
plaintiff in possession of Sch. C lands, 
although, as far as their Lordships know, 
defendants 3 and 4 had nothing to do 
with Sch. C lands. It is, therefore, ap¬ 
parent that the decree appealed from can¬ 
not stand in its present form. 

There is, however, a serious question 
whether there is any reason why the de¬ 
cree of the Division Bench of the High 
Court, dated loth February 1918, should 
be interfered with. It was argued on 
behalf of defendants 3 and 4 before the 
Board that the learned Judges of the 
Division Bench of the High Court were 
wrong in remanding the case for a find¬ 
ing upon the two issues, which have al¬ 
ready been referred to. Their Lordships 
are not prepared to hold that the learned 
Judges were wrong in remanding the case 
for a clear and definite finding upon the 
issues whether the alienation of A and B 
scheduled properties was not supported 
by consideration, and whether either or 
both of the documents, Ex 1 and 2, 
effected a real transfer of the property 
which they purported to transfer. 

Their Lordships agree with the learned 
Judges that definite findings on these 
issues were material and necessary. 

If, then, the remand was not wrong, 
the findings of fact made by the learned 
District Judge upon these two issues 
were binding upon the High Court unless 
it could be said that there was no evi¬ 
dence to support them. Their Lordships 
are clearly of opinion that such an objec¬ 
tion to the findings cannot be uphold. 
The findings of the loarned District Judgo 
were adopted by the learned Judges of the 
Division Bench which heard the second 
appeal and by the learned Judges who 
heard the Letters Patent appeal, and 
their Lordships see no roason for differ¬ 
ing from the conclusion arrived at by all 
the High Court Judgos in this respect. 

There remains the question whether, 
in view of these findings, there was any 
ground for altering the decree of tho 
Division Bench dated 15th February 1918. 


Tho learned Judges who heard the 
Letters Patent appeal apparently con¬ 
cluded that it would not be equitable to 
allow the plaintiff to recover possession 
of the Sch. A and B property unless 
he paid the amount of the debts dis¬ 
charged by defendant 4. In view, how¬ 
ever, of the above-mentioned findings, 
which must be accepted, 'it cannot be 
held that defendant 4 did discharge 
family debfs as alleged. 

The finding to that effeot, which may 
be said to arise from the learned District 
Judge’s decree of 26th February 1915, 
must be considered to have been eradi¬ 
cated, when the learned District Judge, 
on remand and on further consideration 
of the evidence, came to the conclusion 
that there was no consideration for 
either of the alleged sale deeds, Ex. 1 and 
2, and that these deeds did not effect a 
real transfer of the properties. 

Subject to a further question which 
was raised by the learned counsel on 
behalf of defendants 3 and 4, their Lord- 
ships are of opinion that there was no 
ground for interfering with the decree of 
the Division Bench of the High Court 
dated loth February 1918. 

The other point to which reference 
has been made is as follows : It was 
argued on behalf of defendants 3 and 4 
that, as between defendant 2 (viz , Von- 
katarama, the father of the plaintiff) and 
defendants 3 and 4, there was no roason 
for holding that the transfer was not 
complete, and that a decree should be 
made declaring that defendants 3 and 4 
were entitled to the share of defendant 2 
in the above-mentioned properties. 

Their Lordships are not satisfied that 
this point was raised before the loarned 
Judges who heard tho Letters Patent 
appeal, and, in view of the findings of the 
learned District Judgo, that no real 
transfer was intended or effected botwoon 
the above-mentioned parties, they are not 
prepared to enter upon the quostion 

further. 

For tho roasons herein contained their 
Lordships will humbly advise His 
Majesty that tho plaintiff’s appeal should 
be allowed and that defendants 3 and 4 
should pay to him his costs of tho appeal 
before this Board ; that the docroo of tho 
High Court in tho Letters Patent appeal 
No. 23 of 1918, dated 19th April 1920, 
bo set aside with costs, and that th(\ 
decree of the High Court in Second Ap- 
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peal No. 711 of 1915, dated 15th Febru¬ 
ary 1918, should be restored, and that 
the cross-appeal of defendants 3 and 4 
should be dismissed with costs. 

D.D. Appeal allowed. 

Solicitors for Appellant — Douglas 
Grant & Dold. 

Solicitors for Respondents— T. L. Wil¬ 
son k Co. 


A. 1. R. 1927 Privy Council 261 

(From Madras) 

19th July 1927 

Viscount Dunedin, Lords Shaw and 
Sinha, and Sir John Wallis. 

Alwar Naidu and another —Appellants. 

v. 

Kothandapani Naidu and others —Res¬ 
pondents. 

Privy Council Appeal No. 66 of 1925. 

Mortgage — Satisfaction. 

In a suit on mortgage, defendants set up a 
case of discharge, relying on the fact that the 
mortgage-deed had come into their possession 
and purported to bear an endorsement of dis¬ 
charge by the plaintiffs’ father. Plaintiffs 
alleged that the document was stolen from 
them. It was found that the defendants had 
deposited with the plaintiff’s father tho title- 
deeds of the mortgaged property at the time of 
the mortgage and they were still in possession 
of the plaintiffs. 

Held : that that fact considerably weakened 
the presumption in favour of defendants arising 
from the possession of the mortgage document. 

[P 261 C2] 

K. V. L. Narasimham —for Appellants. 

Sir John Wallis .—In this case either 
the plaintiffs are suing to recover a 
mortgage debt already discharged, or the 
defendants are setting up a false case of 
discharge, relying on tho fact that tho 
mortgage-deed has come into their poses- 
eion and purports to bear an endorsement 
of discharge by the plaintiffs’ father, who 
had admittedly lent money to de¬ 
fendant 1 and taken a mortgage bond 
in the name of his son, plaintiff 2. 
The Subordinate Judge of Trichinopoly 
found, on a full consideration of the 
•evidence that the plaintiffs’ case was true 
and the defence totally false, while tho 
learned Judges of the High Court held 
that the possession of the document bear¬ 
ing an endorsement of discharge threw 
heavily on the plaintiffs tho onus of prov¬ 


ing that the document was stolen from 
them and the endorsement forged, and 
that they had failed to discharge it. The 
respondents were not represented at tho 
hearing of this appeal, and their Lord- 
ships unfortunately have not had the 
advantage of hearing counsel on their 
behalf. They have, however, very care¬ 
fully considered the evidence, and have 
come to the conclusion that the Subordi¬ 
nate Judge was right in finding in favour 
of the plaintiffs. 

On the 1st August 1916, defendant 1 
(who was the father of defendants 
2 and 3), for tho consideration reci¬ 
ted in the deed executed a mort¬ 
gage bond in favour of the plaintiff 2, 
making the mortgage debt repayable 
on or before the 31st August 1918. At 
the same time he deposited with the 
plaintiffs the title-deeds of the mortgaged 
property, which are still in possession of 
the plaintiffs, and the fact that he did not 
get them back at the time of the alleged 
discharge when, his case is, the document 
itself was returned to him, in their Lord- 
ships’ opinion, considerably weakens the 
presumption in his favour arising from 
the possession of the mortgage document. 
Defendant, no doubt, endeavoured to 
explain this on the ground that the 
plaintiffs’ father insisted on retaining 
them until payment of a promissory note 
for Rs. 500, by which according to the 
endorsement alleged to be forged, the 
balance of the mortgage debt was dis¬ 
charged. He also endeavoured unsuccess¬ 
fully to show that some of the deeds had 
been returned to him. Apart, however, 
from the question of onus, their Lord- 
ships are satisfied that the defendants’ 
story of discharge is false. In coming to 
this conclusion they have necessarily dis¬ 
regarded tho finding of the learned Sub¬ 
ordinate Judge, based on comparisons of 
handwriting, that the Tamil endorsement 
of discharge on the mortgage-deed was 
not in the handwriting of the plaintiffs’ 
father, inasmuch as the learned Judges of 
the High Court do not accept this conclu¬ 
sion, and tho question is one as to which 
necessarily their Lordships are not in a 
position to form any opinion of their 
own. (The judgment then discussed the 
ovidenco and concluded.) They agree 
with the finding of the learned Subordi¬ 
nate Judge that the case of discharge set 
up by tho defendants is false, and they 
will accordingly humbly advise His 
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Majesty that this appeal be allowed and 
the suit decreed with costs in the Courts 
below and before this Board. 

D.D. Appeal allowed. 

Solicitors for Appellants— H. S. L. 
Polak. 
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{From Gold Coast Colony) 

16th June 1927. 

Viscount Haldane, Lords Shaw and 
Warrington of Clyffe. 

Manche Anege Akue —Appellant. 

v. 

Manche Kojo Ababio IV —Respondent. 

Privy Council Appeal No. 161 of 1924. 

Land Acquisition—Land in exclusive pos¬ 
session of a person—He has prima facie claim 
to the compensation. 

Where at the time of acquisition tho land 
acquired is found to be in the solo and exclu* 
sive possession of one, that one is prima facie 
entitled to the compensation money and any 
other person claiming the money must prove 
a better title in himself. [P 2<$3 C 1] 

B. M. Montgomery and J. A. Johnston 
—for Appellant. 

Gavin T. Simonds and M. N. Drue - 
quer —for Respondent. 

Lord Warrington of Clyffe. —The 

subject matter of tho litigation in which 
tho present appeal arises is a sum of 
money representing the purchase money 
paid by the Government of the Colony for 
certain lands taken by them for public 
purposes under statutory powers. 

Rival claims were made to this money. 
The appellant, the Manche or chief of 
Sempe, claiming on behalf of communi* 
ties known as Sempe and Akumaji, as* 
sorts that those communities are entitlod 
to share in the fund. Tho respondent, 
the Manohe of James Town and also the 
Manche of Alata assorts, that ho, as 
Manche of Alata, is solely entitlod to 
the fund on behalf of that community. 

On 24th July 1918, the Divisional 
Court, consisting of tho Chief Justioe, 
Sir Philip Crampton Smyly, rojoctod the 
olaim of the appellant and gave judg* 
ment in favour of tho respondent. On 
16th May 1924, this judgmont was un¬ 
animously affirmed by the full Court, 
composed of Mioholin, J., and acting 
Judges Gardiner Smith and Aitken. 
Leave to appeal from this judgmont to 


His Majesty in Council was obtained on» 
18th August 1924. 

The town of Accra consists of three- 
divisions, of which one is James town. 
Each division has a Manche, or chief, 
who is himself subordinate to a superior 
chief called the Ga Manche. The res¬ 
pondent is the Manche of James town. 

James town is divided into three quar¬ 
ters, known as Sempe, Akumaji and 1 
Alata respectively, each with its own 
Manche subordinate to the Manche of 
James town. The appellant is the- 
Manche of Sempe. The respondent, as- 
Manche of James town, claims to have 
vested in him all property belonging to< 
any of the three stools of Sempe, Akumaji. 
and Alata. This claim was formerly 
disputed by the Manche of Sempe, but- 
was upheld by a judgment of the full 
Court in an action by the present res¬ 
pondent against one Quartey. 

The question at issue is whether the- 
lands, tho purchase money for which is 
the subject of the litigation, were lands- 
of the three quarters of Sempe, Akumaji 
and Alata in common or of the quarter 
of Alata alone. 

According to a tradition which appears- 
to be accepted by both sides, the Alata 
people came into the country with one. 
Wetse Kojo, from Lagos in or about the' 
year 1642. They assisted the Sempe and 
Akumaji people in their wars with a 
neighbouring tribe, and as the result the 
lands of the Sempe and Akumaji people- 
were placed under the stool of W etse 
Kojo, and he and his successors thus 
became not only Manches of Alata, but 

also Manches of Jamos town. 

It was found as a fact by both Courts 
in tho Colony that the lands in question 
wero exclusively used and occupied by 
tho alatas, and it was admitted by 
counsel for tho appellant that the find¬ 
ing means that those lands wore origi¬ 
nally settled by the alatas, the soveral 
villagos and so forth being founded by 
them. This finding is accoptod by tho 


was further found by both Courts- 
by tho oustom of tho Ga tribe land 
h had boon exclusively used by the 
bitants of a particular garter of 
town belonged exclusively to that 


the trial, tho oontest appears to 
boon mainly in reference to tho 
of tho exclusive uso and ocoa 
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pation by the alatas, and it does not 
9 eem to have been seriously disputed that 
if this were established the result men* 
tioned above would follow. 

In their Lordships’ opinion no ground 
•has been shown for interfering with the 
•decisions of the Courts below, and the 
appeal therefore fails. 

The appeal might be decided on the 
further ground that inasmuch as the land 
was, when taken by the Government, in 
the exclusive use and occupation of the 
alatas, the appellant must, in order to 
succeed, establish that he has a better 
title than the respondent ; in other 
Iwords, that the onus is entirely on him 
.and that he wholly fails to discharge 
himself thereof. 

On either ground the appeal fails, and 
• their Lordships will humbly advise His 
Majesty that it should be dismissed with 
•costs. 

D.D. Appeal dismissed. 

Solicitors for Appellant — Ashurst, 
Morris, Crisp k Co. 

Solicitors for Respondent — Monro , 
iSaw k Co. 

• 
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(From Ceylon) 

17th June 1927 

Lord Chancellor, Viscount 

Haldane, Lords Blanesburgh 
and Darling. 

Henry Peter Christopher De Silva — 
.'Appellant. 

v. 

Dorothy Margaret Catherine De Silva 
-and another —Respondents. 

Privy Council Appeal No. G6 of 1926. 

sjt Privy Council — Practice — Action for 
.divorce—Damages awarded to husband — Deci¬ 
sion as to amount will not be disturbed by 
Privy Council. 

A decision, on the amount of damages to be 
i paid to the husband by tho co-defondant, in 
an action for divorce, of tho Supremo.Court of 
• Ceylon, who clearly had jurisdiction to review 
’ the nmourtt of damages awarded, had all tho 
facts before them ; knew tho value .of money 
1 in the Ceylon Island, and were in a position 
»to form an opinion as to what vHfci a reason¬ 
able sum to bo awarded in such a case, will not 
bo disturbed by the Privy Council. [P 2G3 C 2] 

L. DeGruyther and T. Bucknill —for 
Appellant. 

G. D. Nokes and II. J. \Vallington — 

• for Respondents. 


The Lord Chancellor. —This was 
an action for divorce brought by a hus¬ 
band against his wife and a co-defen¬ 
dant on the ground of adultery. The ac¬ 
tion succeeded, an order for divorce was 
made, and also an order for a settlement 
to be made upon the husband for his 
life out of the property of the wife, who 
was a rich woman. As to that part of 
the order, there is no appeal here. The 
only question arising on this appeal is as 
to the amount of damages which should 
be ordered to he paid by the co-defen¬ 
dant, who, in this country, would be 
referred to as the co-respondent, to the 
husband. The District Judge fixed the 
damages at Rs. 10,000 hut on appeal tothe 
Supreme Court of Ceylon that amount 
was reduced to Rs. 2,500, and the ques¬ 
tion is whether the order of the Sup¬ 
reme Court was right. 

It is impossible for this Board in such 
a matter (;o re-assess the amount of 
damages. The real question* is whether 
there is enough to induce the Board to 
disturb the decision at which the Sup¬ 
reme Court arrived. Upon the whole, 
their Lordships do not think that there 
is. The Supreme Court clearly had 
jurisdiction to review the amount of 
damages awarded : they had all the 
facts before them ; they knew the value 
of money in the Island, and*they were in 
a position to form an opinion as to what 
was a reasonable sum to be awarded in 
such a case. Their Lordships consider 
it unnecessary to go through all the 
facts ; it is enough to say that in their 
Lordships’ opinion there is weight in the 
reasons given by the Judges of the Sup¬ 
reme Court for their decision, and that 
their Lordships are not inclined to differ 
from tho conclusion at which they ar¬ 
rived. Their Lordships will humbly 
advice His Majesty that this appeal 
fails and should be dismissed with costs, 
including the costs of the petition for 
leave to adduce further evidence. 

D.D. Appeal dismissed. 

Solicitors for Appellant— O. A. Cayley. 

Solicitors for Respondents — G. R. 
Cran, W. II. Speed k Co. 
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(From Gold Coast Colony) 

5th May 1927 

Viscount Haldane, Lords Shaw 
and Warrington op Clyppe. 

Kojo Pon —Appellant. 

v. 

Atta Fua —Respondent. 

Privy Council Appeal No. 43 of 1925 

(а) Privy Council — Practice. 

In cases coming before the Privy Council 
from the Dominions of the Crown first con¬ 
sideration of the Privy Council always is to 
secure if possible that substantial justice is 
done. [P 265 C 1] 

(б) Civil P. C., C. 41, P. 10 — Security for 
costs—Surety bond signed by representative of 
appellant — His authority must be proved — 
Appellate Court should not decide the appeal 
on such point. 

In an appeal tho appellaut was required to 
furnish security for costs ; the security bond 
was signed by one AT acting on behalf of the 
party. Tho Registrar of the appellate Court 
accepted the bond but at the time of hearing 
the appellate Court holding that K's authority 
to execute the bond was not proved dismissed 
the appeal. 

Held : that the appeal Court could have 
adjourned the hearing until a proper bond was 
executed but it should not have dismissed the 
appeal. [P 265 C 2] 

R. M. Montgomery and J. A. Johnston 
—for Appollant. 

Viscount Haldane — In this case 
their Lordships have the difficulty, which 
imposes tho necessity of great caution, 
that the appeal come here ex parte. Con¬ 
sequently they felt it right to look very 
minutely at what has been said and at 
the particular rules that concern it ; 
nevertheless, on those rules and on what 
has transpired, they think that there’ is 
sufficient beforo them to enable them to 
deal with the case at once. 

The appeal is brought from a judgment 
of the Supreme Court of the Gold Coast 
Colony, which had to entertain an appeal 
from the judgment of Sir Philip Cramp- 
ton Smyly, the Chief Justice. Sir Philip 
Crampton Smyly had non-suited the 
plaintiff in an action on the ground of 
want of jurisdiction, and the appeal really 
involved the whole merits. It raised 
an elaborate question as to the title to 
native lands. When the present appel¬ 
lant proposed to appeal to the Supreme 
Court of the Gold 'oast ho had, of 
course, to conform with what tho Rules 
of Court required, and ho applied for and 


Fua (Viscount Haldane) 1927 

obtained from the Divisional Court oon- 
ditional leave to appeal against the judg¬ 
ment of the Chief Justice, subjeot to cer¬ 
tain conditions being fulfilled within one 
month of the date of his application. 
Among these conditions was this, that 
£100 was to be paid into Court to await 
any order as to oosts that might be 
awarded to the respondent by the appeal 
Court in the case of his success, or a bond 
was to be entered into with two sureties 
to be justified in the sum of £50 each. 
It was on the 7th July 1922, that that 
order was made, and the appellant pro¬ 
ceeded to enter into the bond prescribed) 
by the order. There is no doubt, their 
Lordships think, that it was quite in 
accordance with the rules to prescribe 
this. The Rules of Court are enligh¬ 
tened and comprehensive and they give 
practically all the powers that the Courts 
here have. Under O. 5, Sch. 1 to the> 

Rules there is a direction that 
the Court may in all causes and matters make- 
any order which it considers neoessary for 
doing justice, whether such order has been ex¬ 
pressly asked by the person entitled to the 
benefit of the order or not. 

Then there is 9 series of further rules 
contained in O. II, which are, again,. 

very comprehensive. 

Whon by the rules of the schedules of this 
Ordinance any aot may be done by any party 
iu a suit, such act may be done either by the- 
party in person, or by his solicitor or agent, if 
it can be legally done by an agont. 

Under 0.53 Sob. 2, the appellant has 
to give soourity for costs of an appeal ; 
but that obligation is imposed only 
in very general terms. There are spe¬ 
cific directions as to the powers of the- 
appeal Court to require seourity for 
costs, and then, generally, that they may 
make any order nocessary for determin¬ 
ing the real question in controversy in 
the appeal, and that there is full juris¬ 
diction over the whole suit as if tho same 
had been instituted and prosecuted in 
the appeal Court of first instance, with 
power to givo any judgment and make 
any order which ought to have been 
made, and to make such further ordor as 

tho casq may roquire. 

That hoing tho law and the plaintiff 
having befcn ordered to give seourity for 
the costa of his appeal, tho plaintiff pro¬ 
ceeded to enter into tho bond which ho 
was di'ootod to execute. Ho was lepro 
sonted through tho proceedings by Kwa- 
hena Asiami.and Kwabena Asiaraa, who 
conducted tho proceedings for him, exo 
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cuted the bond. When the bond was 
dated 10th July 1922 it provided secu¬ 
rity for the costs of the appeal to the res¬ 
pondent if they were given to the res¬ 
pondent, and then it was executed by 
Kwabena and two sureties in the pre¬ 
sence of Mr. White, the Chief Registrar 
to the Court, and it purported to bo 
executed by Kwabena as tho ropresenta 
tive of Kojo Pon. That was as long ago 
as 10th July 1922, and, whether or not 
the parties knew about it, tho Court 
must be taken to have known that their 
Registrar had accepted the security. 

The case came on by degrees, and 
finally it was reached for hearing by the 
Court of appeal in April 1924, anJ it was 
heard and judgment was delivered by 
Mr. Justice Micholine, Mr. Justice Hall 
and Justice Gardiner Smith upon tho 
10th April, 1924. These learned Judges 
accepted a point which their Lordships 
think they ought not to have accepted. 
It was argued by counsel for the res¬ 
pondent, by way of preliminary objec¬ 
tion, that tho conditions of appeal had 
not been fulfilled, inasmuch as tho bond 
for the costs of the appeal was not 
signed by the appellant, but by Kwabena, 
purporting to act as his representative. 
It was argued that the Court having 
granted only conditional leave to appeal, 
it was incumbent on the plaintiff him¬ 
self to execute the bond, and Kwabena 
oould not oxecute the bond, unless ho 
had first obtained an order from tho 
Court authorising him to do so. The 
learned Judges held that, as regards the 
bond to be entered into with two sureties 
to bo justified in the sum of £50 each, 
no proof had boon given of tho authority 
of Kwabena to oxecute on behalf of the 
appellant ; the authority of Kwabena 
ought to be strictly proved ; and tho 
bond must, therefore, be taken to have 
been invalid and that the defect was 
fatal to the appeal. 

Their Lordships wish to say that in 
case'! coming before them from the 
Dominions of the Crown, their first con¬ 
sideration always is to secure, if possible, 
that substantial justice is done. That 
may not always bo possible. There may 
be conditions in tho local law or in tho 
rules which preclude tho possibility of 
getting round technical obstacles and 
doing complete justice. But they think 
that in the case of tho rules of procedure 
in tho Gold Coast Colony there are no 
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such obstacles. Tho Court was invested 
with the widest powers, and it might 
have adjourned the hearing of the appeal 
until a proper bond was executed, or it 
might have said that an affidavit wa3 
sufficient ; and that was tho more in¬ 
cumbent on the Court because its own 
Registrar had accepted tho bond executed 
by Kwabena on behalf of the appellant. 

Under these conditions their Lord- 
ships think that to refuse to hoar tho 
appeal merely on tho ground of what 
might have been a mere technicality about 
the bond was to fail to do justice as 
between the parties, and they are of opin¬ 
ion that the case must bo remitted to 
tho Court below to deal with it again, 
hoar it and, if necessary, get some formal 
proof of Kwabena’s authority ; but as at 
present advised, their Lordships do not 
think that necessary inasmuch as Kwa¬ 
bena’s authority was accepted by tho 
Registrar, and inasmuch as he had acted 
right through, and nobody till the other 
day ever challenged his authority. How¬ 
ever, that may bo dealt with by the 
Court below, if they think it necessary 
to deal with it at all. For the present 
it is enough to say that the cise must go 
buok and be heard out. 

Then comes the question of what to 
do with’the costs of this appeal. It has 
only been ox parte before the Board, and 
it may be that the appeal will not be 
fruitful ; it may so turn out. 

Their Lordships therefore think that 
tho right course will bo that the appel¬ 
lant’s costs should bo included in any 
costs he may recover in the Court below. 
If he recovors no costs in the Court 
below, he will not get any costs of this 
appeal, but ho will not have to pay any 
costs. On tho other hand, if he suc¬ 
ceeds, ho will get these costs. Their 
Lordships will humbly advise nis Ma¬ 
jesty accordingly. 

D.D. Case remitted. 

Solicitors for ‘Appellant — Ashurst, 
Morris, Crisp k Co. 
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8th December 1927 

Viscount Sumner, Lords Atkinson 
and Sinha, Sir John Wallis and 
Sir Lancelot Sanderson 

R. Arunachala Nayudu —Appellant. 

v. 

S. li. Balakrislina and Co. —Res¬ 
pondents. 

Privy Couucil Appeal No. 69 of 1926. 

Evidence — Appreciation. 

Tho finding of fact of trial Court on tho 
oral ovidouce should not bo lightly interfered 
with as that Court is in a much bettor position 
to gauge tho truth and value of the oral evi¬ 
dence than iho appellate Court. [P 267 C 2] 

B. l)nbc —for Appellant. 

L. De Gruythcr and T. C. K. Kurup — 
for Respondents. 

Sir Lancelot Sanderson. —These are 
consolidated appeals by Arunachala 
Naidu against tho judgment of the High 
Court of Judicature at Madras dated 
23rd April 1924, and two deoreos of tho 
same dato made in pursuance of tho above- 
mentioned judgment. 

On 5th August 1918, tho respondents, 
Mossrs. S. R. Balakrishna A Co., brought 
a suit (ovontually numberod 27 of 1919) 
against Arunachala Naidu in tho Court 
of the loaunod Subordinate Judge of 
South Malabar at Calicut, praying 
(amongst other things) for a decroo for 
dolivory of possession of the properties 
thoroin referred to. 

On 23rd October 1918, Arunachala 
Naidu brought a suit (evontually num¬ 
bered 28 of 1919) against Messrs. S. R. 
Balakrishna A Co. in tho samo Court 
praying, amongst othor things, for a 
decroo directing tho defendants to oxecuto 
a registered deed of salo of tho said pro¬ 
perties to the plaiutitT. 

The learned Subordinate Judgo tried 
the two suits and delivered one judgment. 
Ho dismissed Mossrs. Balakrishna A 
Co.’s suit (No. 27 of 1919) with costs, 
and in suit No. 28 of 1919 ho directed tho 
defendants, Mossrs. Balakrishna A Co , to 
execute a deod of conveyance to tho 
plaintitT, Arunachala Naidu, of tho pro- 
porty in suit ; the loarned Judge made 
other incidental orders, to which it is 
not nocossary to refer in detail. 

Messrs. Balakrishna A Co. appealed 
against both dcerocs to tho High Court 
of Judicature at Madras. Tho High 


andrL- h i the . {wo appeals together 
and delivered one judgment by whioh the 

appeals were allowed and the deorees of 
tho learned Subordinate Judge were re¬ 
A decree was made by the High Court in 
suit No.27 of 1919 directing the defendant 
Arunachala Naidu, to deliver possession 
to the plaintiffs of the properties-referred 
to in the schedule annexed to the plaint 

and ordering the defendant to pay tho 
plaintiffs’ costs. 

^ *919 the decree of the 

ILgh Court, after reversing the decree of 
the loarned Subordinate Judge, ordered 
the defendants, Messrs. Balakrishna & 
Co., to pay to the plaintiff the sum of 
Rs. 4,359*3*6. In other respects the 
plaintiff’s suit was dismissed and eaoh 
party was directed to bear his or their 
own costs in both Courts. 

From those two decrees of tho High 
Court Arunachala Naidu has appealed. 
In this judgment he will bo referred to as 
tho appellant and Messrs. Balakrishna 
A Co. as the respondents. 

It appears that the appellant was a 
timber merobant, that he had agreed to 
purchase the abovo-mentioned properties, 
which wore forost tracts in Wynaad, 
from a Mr. Hoskins for Rs. 9000, that ho 
had paid a deposit of Rs. 1,000, but that 
ho was unablo to pay tho whole of tho 
purchase money. 

Subsequently it was nrrangod that tho 
respondents, who wore carrying on % 
timber trade in Calicut, should pay tho 
balance of the purchase money, take a 
conveyance of the properties in 
their name, and lease the property to 
the appellant on tho condition that tho 
appellant should dolivor timber to tho 
respondents within specified times, and if 
it was found at any timo within tho 
fixed period that bhooostof timbor sup¬ 
plied came to Rs. 9,000 after making 
certain deductions, the respond nts would 
assign tho properties to tho appellant at 
his expense. The agreement was dated 
27th November 1915, nnd the terms are 
as follows.—(Aftor reoiting tho terms 
of tho contract in detail tho judg¬ 
ment proceeded.) Tho rniin question 
arguod on this appeal was whether 
the appellant had supplied tho tim¬ 
bor in accordance with tho agreement to 
tho value of Rs. 9,000 ; thoro woro fur¬ 
ther questions, vi z., whothor the (imbor, 
if supplied, was dolivorod within tho 
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fcime specified in the agreement, whether 
time was of the essence of the contract, 
and whether tho time was extended by 
agreement between tho parties. 

Thero was a subsidiary question whe* 
ther tho amount due to the appellant in 
respect of certain soantling 3 could bo 
taken into consideration in calculating 
the amount and value of the timber 
delivered by tho appellant under the 
agreement. 

Their Lordships may dispose of this 
last-meutioned question at once. 

Clauso 13 of the agreement ‘provided 
that defective timber felled on the hills 
was to be sawn into scantlings and deli¬ 
vered to the • respondents, who were to 
sell tho scantlings on behalf of tho appel¬ 
lant and credit him with the proceeds of 
tho sales aftor deducting 5 per cent, com¬ 
mission. 

It is cloar from the terms of the clauso 
that tho above-mentioned delivery was 
not contemplated by tho parties as a 
delivery of timber, which was to bo taken 
into consideration when ascertaining whe¬ 
ther timber to tho value of Rs. 9,000 had 
boon delivered to tho respondents. 

Tho learned Subordinate Judgo in his 
judgment included tho sum of Rs. 
3,119-14*4 in respect of the scantlings on 
the one side of tho account, and on tho 
other side charges amounting to about 
Rs. 2,051 in respect of scantlings. Their 
Lordships are of opinion that tho conclu¬ 
sion of tho High Court was right in res¬ 
pect of this matter, and that tho items 
relating to scantlings must be excluded 
from calculation. 

On the main question the learned Sub¬ 
ordinate Judge hold that on account of 
tho supply of logs tho appellant was enti¬ 
tled to bo credited with tho sum of 
R 9 15,074-10 10, subject to certain de¬ 
ductions. Tho High Court, howovGr, was 
of opinion that tho total valuo of timber 
suppliod by tho appellant to tho respon¬ 
dents was R 9 . 10,839-15-0, subject to cer¬ 
tain deductions which reduced tho 
amount, for which the appellant was en¬ 
titled to crodit, considerably below tho 
sum of Rs. 9,000. 

Tho arguments presented to thoir Lord- 
ships in respoct of this main question 
rotated to two matters : firstly, tho num¬ 
ber of logs allogod to havo boon dolivored 
by tho appellant to tho respondents, and 
secondly, tho measurement of tho logs. 

On tho first point tho learned Subordi- 
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nato Judgo held that it had been proved 
that tho total number of logs delivered 
was 341 ; tho High Court came to tho 
conclusion that 316 only had boon deli¬ 
vered. 

Thus thero was a dilTereuce of 25 logs. 
The disputed 25 logs fell undor two 
heads : (1) 7 red cedar logs and (2) 18 
logs generally, (l) The High Court held 
that tho evidence of the cartmen relating 
to tho delivery of tho seven red cedar logs 
was worthless, and that it was extremely 
unsafo to roly upon a receipt which tho 
appellant’s witnesses alleged had been 
given by tho respondents’ servant, which 
was Ex. 62 (c). 

The learned Subordinate Judge, who 
tried the suit and who had the oppor¬ 
tunity of sooing the witnesses and hearing 
thorn give their evidence, said as follows : 

There is no reason to think that Ex. 62 (c) 
was not signed by tho Moopan and that tho 
witnesses examined by defendants (now tho ap¬ 
pellant) arc giving false evidence. 1 believe the 
evidence adduced by tho defendant and find 
that seven red cedar logs mentioned in invoico 
143 wero received by the plaintiffs (now tho 
respondents). 

Their Lordships having considered the 
ovidonco, both oral and documentary, ou 
this question, aro of opinion that no suffi¬ 
cient reason has been shown for interfer¬ 
ing with the finding of fact of tho learned 
Subordinate Judgo, who was in a much 
hotter position to gaugo tho truth and 
valuo of the oral evidenco * than the' 
learned Judges of tho High Court.* 

In thoir Lordohips’ opinion, j[therofore, 
the appellant must ho credited with the 
valuo of the seven red cedar logs, which ap¬ 
pears from the evidence to have been 
Rs. 464. 

(2) With reference to the balance of 
tho 25 logs, the High Court held as 
follows : 

As regards tho balance ol IS logs, a finding 
must be arrived at with reference to the goneral 
probabilities. 

Vonkatasubba Rao, J., who delivered 
tho main judgmont of the High Court, 
stated that a close scrutiny of tho entries 
in tho respondents’ hooks had been made, 
and that the appollant had not been able 
to show from tho respondents’ hooks that 
moro than 316 log9 had boon rocoivod by 
thorn. 

Tho loarnod Judge added that the con¬ 
fusion had resulted from tho hopeless way 
in which tho respondents doalt with tho 
logs in thoir account books, and that ho 
fully endorsed tho view exprossed by tho 
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Commissioner, who had been deputed to 
examine and report upon the accounts, 
that the respondents’ books were extre- 
moly misleading and that no uniform 
practice was observed in regard to thb 
making of entries in respect of the logs. 

In view of this criticism it is obvious 
that the failure to find the 18 logs in the 
entries in the respondents’ books by itself 
cannot be any sufficient answer to the 
appellant’s case that the 18 logs had been 
delivered ; yet the learned Judges of the 
High Court seem to have based their con¬ 
clusion in respect of this matter mainly 
on the fact that they could not trace the 
18 logs in the respondent’s books. 

The Commissioner, whose examination 
of the books, documents and evidence 
seems to have been very exhaustive and 
careful, made a report which sot out the 
materials available for deciding the ques¬ 
tion whether the 18 logs and the 7 red 
cedar logs wore delivered by the appellant 
to the respondents Tho Commissioner 
did not come to any definito conclusion 
on tho above-mentioned* question, but 
having considered the ovidonco and tho 
Commissioner’s report, their Lordships 
aro of opinion that there was sufficient 
evidence to justify tho learned Subordi¬ 
nate Judge’s finding of fact that tho 18 
logs had beon delivered by tho appellant 
to tho respondents and that the total 
number of logs so delivered was 311 and 
not 316 as alleged by the respondents. 

The loirnod counsol, who appeared for 
tho appellant, was not ablo to assist their 
Lordships upon tho question of tho value 
of the 18 logs, and although it is clear 
that tho appellant is entitled to orelit for 
a considorablo sum in respect thereof, 
their Lordships aro not ablo to ascertain 
the exact value of the said 18 logs. 

Their Lordships, however, do ndt con¬ 
sider it nocossory to diroot a further 
inquiry merely in rospoct of this ono 
raattor, having regard to the conclusion 
at which they have arrived on tho ques¬ 
tion of measurement. 

Thoir Lordships are of opinion that 
tho second point viz.: tho raoasuroment 
of tho logs, is of great importance in 
this case. 

The Commissioner roportod that tho 
parties wore at considorablo variance re¬ 
garding tho measurement and quality of 
the logs which had been supplied. Ho 
drew attention to the fact that tho res¬ 
pondents did not tako moasuromonts 


until some time after delivery, that the 
timber passing rough books were in some 
oases most misleading and unreliable, 
that the respondents’ selling measure¬ 
ments were a little more than the pur¬ 
chasing measurements, that a slight diff¬ 
erence in the girth would be considerable 
when the contents were calculated, that 
two measurements for almost all tho logs 
appeared in the respondents’ books, and 
that the appellant was given credit for 
the lesser measurements only. 

The explanation given by the respon¬ 
dents to the Commissioner was that tho 
greater measurements denoted tho mea¬ 
surements of the logs as they were with¬ 
out deducting for sapwood, and the lesser 
measurements denoted tho quantity after 
making an allowance for such conditions. 
At the trial and in the High Court the 
respondents endeavoured to justify their 
measurements by alleging a custom re¬ 
garding them; viz., firstly, that fractions 
short of Vi kole should bo deduoted out 
of ‘length; seoondly, further deduction 
should be made of Vi kole in length and 
Vi viral in girth; and thirdly, should tho 
log bo defective such deductions as tho 
common measurer allows should bo made. 

Tho learned Judges of tho High Court 
hold that tho evidence given on bohalf 
of the respondents for the purpose of 
proving the custom oould not be accepted, 
and the learned Judge who delivered tho 
main judgment, concluded his rornarks 
upon this part of tho case with this 


ignifioant passage: 

Mv finding thoroforo on tho question of mo* 
lroinonts is'against tho dofendant (now tho 
ppellant). I would, however, add that but for 
lo conduct and acquiosconoo on tho part of tho 
ofondant I should not bo disposed to find this 
suo in favour of the plaintiffs (now the respon 
ents) bjeauso tho ovidonco shows th »t thoj < * 
reparod to deviate from tho straight course in 
rdor to inako somo profit and also because 
loir own showing thoir soiling “oajuaments do 
ot correspond with thoir buying measurements. 

It is olear, thoroforo, that the horned 
udgo would not have disagreed with tho 
nding of tho loarned Subordinate Judgo 
n this point but for the act that l o 
bought that tho appellant bad by 1 
ouduot and aoquiosoonco agreed 
9 spt»ndont 9 ’ figures as regards measure 

'Thoir Lordships aro of opinion that 
bo respondents have not s 10 . 

efficient reason (apart from tho quest oo 

f acquiosconoo which will bo dealt with 

resontly) for disturbing tho finding of 
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the learned Subordinate Judge in respect 

of the measurements. 

The learned Judges of the High Court 
hold that the appellant had by his con¬ 
duct preoludod himself from questioning 
the correctness of the measurements as 
recorded by the respondents; they relLd 
chiefly on the correspondence, and upon 
the fact that the appellant did not attend 
at the respondents’ place of business for 
tho purpose of cheoking the measure¬ 
ments taken by the respondents though 
ho was invited by them so to do. 

Tho appellant was not obliged to attend 
at the respondents’ place of business to 
chock their measurements; it might have 
been wise for him to attend, but if he 
chose to rely upon the measurements 
taken by himself or by his own servants, 
in the event of a disputo, ho was entitled 
so to do. 

Their Lordships do not think it neces¬ 
sary to refer to the correspondence in 
detail. It was alleged that some of tho 
letters purporting to have been sent by 
tho appellant to the respondents had been 
fabricated by him lor tne purposes of this 
case—in particular the letter No. 19/, 
dated 5th Octobor 19H5, marked Ex. ‘21 
(BJ was referred to. 

The first general account, sent by the 
respondents to the appellant, was dated 
2nd October 1910, aud tne defendant 
alleged that the above-mentioned docu¬ 
ment was a copy of his reply thereto. 
Having regard to tho admitted letters, 
their Lordships do not think it necessary 
to express any opinion on the question 
of tho alleged fabrication; they must, 
however, point out that their attention 
has not been drawn to any part of tho 
cross-examination of tho appellant in 
which tho allegation of fabrication was 
specifically put to him, as it should have 
been, if it was intended to rely upon it 
subsequently. It is to bo noted that 
Venkatasubba Rao, J., statod that ho did 
not believe that tho appellant had 
acknowledged tho above-mentioned ac¬ 
count Ex. 5GJ to be correct. 

The second general account, sent by tho 
respondents to tho appellant, was dated 
19th August 1917, and on 1st September 
.1917, the appellant wrote to tho respon¬ 
dents complaining that the schedule of 
accounts was njt signed, and that tho 
numbers put on tho titnbors by him had 
not been entered in tho schedule, and 
that it was not possible for him to ascer¬ 


tain exactly the measurements; ho asked 
tho respondents for a further signed 
account. This at all events cannot bo 
taken as an acceptance of tho respon¬ 
dents’ measurements. 

The respondents received that letter, 
and replied that tho appellant’s numbers 
might have been washed out, and it would 
be difficult to send such numbers; and 
they suggested that tho appellant should 
be present when tho timber was measured. 

Having considered the correspondence 
and tho ovidenco, their Lordships are of 
opinion that it is not possible to hold 
that up to 1st September 1917, there was 
any such acquiescence by tho appellant 
in tho respondents’ measurements as de¬ 
barred him from disputing them at the 
trial. On 23rd Fob. 1918, the appellant 
through his vakil, called up m tho respon¬ 
dents to execute a conveyance, and alleged 
a delivery of 1,08/ candies of timber, 
which allegation was no doubt based on 
his own measurements. 

On the 4th March 1918, the respondent 
replied, disputing the appellant's h ures 
and alleging a'broach of tho contract by 
the appellant. 

With much respect to tho learned 
Judges of tho High Court, their Lord- 
ships are of opinion that it has not been 
provod that the appellant by his conduct 
and accjuiosconco,” agreed to tho measure¬ 
ments taken by tne respondents. 

The result in their opinion is that the x 
learned ;Subordinate J ud .o’s finding on 
this point must be upheld, and that tho 
appellant is entitled to credit in respect of 
logs supplied to the respondents under the 
agreement for the sum of Rs. 15,074-10-10 
which is tho cost of 311 logs after deduc¬ 
ting tho 10 per cent, discount and 1 per 
cent, brokerage specified in tho agreement. 

From this amount there is to bo deduc¬ 
ted tho sum of Rs. 4,361-15*9. This is 
made upas follows: Rs. 4,184-15-0 and 
and Rs. 120 on account of cart hiro, and 
Rs. 57-0-9 for unloading oharges. The 
result is that the appollant is entitled in 
respect of logs delivered to tho respon¬ 
dents under tho agreement to bo credited 
with tho sum of Rs. 10,712-11-1. 

Their Lordships therefore are of opi¬ 
nion that, subject to tho question whe¬ 
ther tho deliveries wero iu time, tho cost 
of tho timber supplied by tho appellant 
to tho respondents was more than the 
sum mentioned in tho agreement of tho 
27th Novombor 1915, viz., Rs. 9,000 and 
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that .tho appellant was entitled to have 
the property, mentioned in the schedule 
thereto, assigned to him in accordance 
with Cl. 10 of the agreement. 

Tho High Court found that time was of 
tho essence of tho contract, but that 
theio was no doubt that the respondents 
extended tho time for the performance of 
the contract in regard to tho supply of 
tho 1,000 candies of timber: the loarned 
Judge who dolivored the main judg* 
ment stated that tho contrary was not 
seriously suggested.” 

Their Lordships have no hesitation in 
agreeing witli this finding, and they are 
also of opinion that tho whole of the 
above-mentioned 341 logs of timber deli* 
vored by tho appellant to tho respondents 
were supplied daring the subsistence of 
the contract. 

That being so, tho condition referred to 
in Cl. 10 of tho agreement was performed 
by the appellant, and ho is entitled to 
have tho assignment of the property 
therein mentioned. 

The learned Subordinate Judge dealt 
with accounts relating to other mattors, 
such as promissory notes, scantlings, etc. 
Their Lordships were not asked to deal 
with tho accounts relating to these 
matters, and they adopt tho conclusions 
of the learned Subordinate Judge in 
respect thereof. 

Thoir Lordships therefore* .aro of opi¬ 
nion that the appeals should be allowed, 
that tho judgment and decrees of tho 
High Court should bo sot aside, that tho 
decree of tho .learned Subordinate Judge 
in suit No. 27 of 1919 should be restored 
that tho decree of tho learned Subordi¬ 
nate Judgo in suit No. 28 of 1919 should 
be varied by directing that tho defendants 
should execute a conveyance to the 
plaintiff at the plaintiff'9 cost in respect 
of the suit property within throe months 
from thoditeof tho Order in Council 
to be mado on this appeal, and that in 
default tho deed of conveyance shall bo 
executed by the Court of tho loarned 
Subordinate Judgo; that the other diroc- 
tio s contained in tho said decree should 
stand, and that the respondents should 
pay to tho appellant his costs both in 
tho High Court and in this appeal, and 
they will humbly advise his Majosty 
accordingly. 

D.D. Appeal allowed. 

Solicitors for Applt.— tly. S. L. Polak. 

Solicitors for Respdts .—Douglas Grant 
and Dold. 
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(From Nigeria) 

27th June 1927 

Viscount Haldane, Lords Atkinson, 
Blanesbubgh, and Warrington op 

Clypfe. 

SutinioHU Appellant. 

v. 

Disu Raphael , (represented bp 

Awanotu) —Respondent. 

Privy Council Appeal No. 30 of 1926. 

African Law Joint family—Land belongs to 
community or family but not to individual— 
Son, though holding exclusive possession of the 
land after father's death, holds it on behalf of 
the family and cannot acquire title by lapse of 
time—Adverse possession. 

The notion of individual ownership is quite 
foreign'to native ideas in Africa. Land belongs 
to tho community, tho villngo or tho family; 
never to tho individual. All the mcmbor 9 of 
the community, village or family havo an equal 
right to tho land, but in every case the Chtel or 
Hoadmnn of tho community or village, or head 
of the family, has chargo of tho land, and in 
looso modo of spoeoh is sometimes called the 
owner. He is to some extent in tho position of 
a trustee, and as such holds tho land for tho 
use of the community or family. Ho has con¬ 
trol of it, and any member who wants a piece of 
it to cultivate or build a house upon goes 
to him for it. But the land so given still re¬ 
mains tho proporty of tho community or family. 
Whero, thoroforo, a son holds land after his 
father’s death, ho must bo doomod to hold for 
tho family and oannot acquire exclusive title 
to it by lapso of time. IP *271 C 2J 

77. C. Bicchoff and R. F. Irving —for 
Appellant. 

Viscojnt Htldane.—Tho appeal be¬ 
fore their Lordships comos from tho 
Supremo Court of Nigeria, and that 
Court affirmed a judgment of Mr. Jnstioo 
Pennington, sitting as Judgo of tho Divi¬ 
sional Court. Tho appeal is that 
of the defendant and tho defendant 
appeals on the ground that ho was 
entitled to enforce his right to tho 
property in quostion Tho original res¬ 
pondent is dead and ho is ropresontod by 
Awanotu, a daughtor, but she has not 
appeared on this appeal, whothor from 
want of monoy or otherwise is not im¬ 
portant. Anyhow thoso woro tho parties. 

Tho olaim was to land in Victoria 
Road at Lagos, and tho olaim was that, 
of the plaintiff, who is oalled Disu Ra¬ 
phael, now deceased. Disu Raphael saul 
that this was property which bolongoJ to 
tho family, and ho claimed a declaration 
that tho proporty was tho property of 
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Sulo Raphael, docoasod, his father, and 
ho claimed it for-himsolf and for t ho rest 
of the family of Sulo Raphaol, The 
defendant, Suutnonu. was a half-hrother 
of Disu Riphaol. Thoy wore both sons 
of Sulo Raphaol but bydilToront mothers. 
It was claimed at one time that Sulo 
Raphael had made a Christian marriage 
in Brazil with a Christian woman, and 
that consequently, -according to the law 
of Nigeria, his property went according to 
English law, so that his oldest son, Disu 
R iphaol, would have boon exclusively 
entitled. This, however, was not urged 
at the Bar, and could not have boen sue* 
cessfully urged bocauso both Courts con¬ 
curred in finding that tho Christian 
marriugo was not established. Thoro 
was, therefore, a nativo marriage, and, 
according to tho nativo law tho property 
which descended, that is tho estate, wont 
for the bonofit of tho family. 

It is very important to have clearly in 
mind what tho native law relating to 
the land in Dagos really is. It is the 
moro important beciuso thore have boon 
various misconceptions of that law in 
decisions from time to time, some of 
which have boon citod in this caso, but 
they were finally laid to rest by tho deci¬ 
sion in A mod u lijayii v. Secretory of 
Southern Nigeria (L), a decision of this 
Boa id. At p. 104 in tho judgment of 
tho Boa id tho titlo to nativo lands is ex¬ 
plained. It is stated that it is tho 
characteristic of tho nativo titlo 
that what has boon called in native casos 
whore similar questions arise, the radi¬ 
cal titlo of the Crown applies, and tho 
right of tho nativo is a usufructuary 
right, and it is a usufructuary right 
which extends prima facio to tho whole 
family. Tlioir Lordships aro aware that 
it is possible by special oonvoyancing to 
confer titlo on individuals in West 
Africa, but it is a practico which is not 
to bo presumed to have boen appliod, and 
the presumption is strongly agiinst it. 
Prima facio tho titlo is tho usufructuary 
title of tho family, and whoovor may bo 
in possession of the legal title holds it 
with that qualification. The rnattor is 
very well 9tatod in tho report m ado by 
Chief Justice Riynor on Land Tonuro in 

i«oo fc Africi> Ifc ia a report mado in 
and tho passage to which roforenco 
inado is adopted by tho Privy Council in 
tho oiso of 4 mndu THani v. S ecretary of 
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Southern Nigeria ( l), which Is calloi the 
White Cap case. Chief Justice Raynor 
says : 

Tbe noxt fact which it is important to boar 
in mind in ordor to understand the uativo land 
law is that tho notion of individual ownership 
ib quite foreign to native ideas. Land belongs 
to tho community, the village or tho family, 
never to tho individual. All the members of 
the community, village or family have an equal 
right to the land, but in ovory case the Chief or 
Hoadmin of the community or village, or head 
of the family, has chirgo of tho land, and in 
loose mode of >piech is sometimes called tbe 
owner. lie is to some extont in the petition of 
a trustee, and as such holds tho laud for 
tho use of the community or family. Ho has 
control of it. and any member who wants a 
piece of it to cultivate or huiid a house upon, 
goes to him for it. I>ut tho land so given still 

remains the property of tho community or 
family. 

Thoir Lordships ire aware that that was 
said of tho titlo of tho Whito Cap Chiefs. 
Tlioir titlo was tho quo-lion in that 
case, but tho prinoiplo applies genorally. 

Sunmonu was sued in the way stated 
by Disu Raphael, and bo ploadod posses¬ 
sion, tho Statuto of Limitations, and 
also a purchase and the grant of tho pri¬ 
mary titlo to it. Tho history of tho 
primary title is this : Before 1895, 
\\ lion Sulo Raphaol died, lie had bought 
tho land from Agobodoh, who had a 
Crown grant of it datod ISGG, that is, ho 
had a Crown certificate ; he bad no con¬ 
veyance. It does not appear to have 
boon usual in these days for tho Crown 
to mako grants ; thoy granted a certi¬ 
ficate of title. That was acquired by Sulo 
Raphaol from Agobodeh, and bo took 
over tho Crown documont at the death 
of Sulo Raphaol, Sunmouu and other 
motnber9 of the family wore in posses¬ 
sion. Shortly afterwards tho othors 
dopartod, loaving Sunmonu in sole pos¬ 
session. In 1905 Sunmonu wont an I got 
a fresh primary titlo for himself. Ho 
surrendered tho old one and got a new 
document comprising tho land in ques¬ 
tion and additional land. 

Now various things woro sot up. Sun- 
rnonu said ho had purchased from his 
mother, tho widow of Sulo Raphaol ; 
but the Courts bolow agreed in pointing 
out that the lady could havo no right to 
soil, and that, more than that, tho land 
ollicer of tho Crown, the Commissioner, 
would h ivo bad no power to grunt a now 
titlo which varied or superseded tho old 
one, and tho now grant must, thoroforo, bo 
rogardod as mado to Sunmonu on belialf 



272 Privy Council Royal Bank, Canada v. J. Salvatori (Lord At nson) 1927 


of the family, and they also said that 
there was no evidence of acquiescence in 
exclusive occupation by Sunmonu to the 
exclusion of the other members of the 
family. The usufruct remained right 
through, whether they exercised it or 
whether they did not, and it was quite 
usual for somebody to be in possession as 
trustee for his family, and, therefore, his 
occupation was in contemplation of their 
right. 

The Courts agreed in finding the facts 
as stated, and what they say is well ex¬ 
pressed in the concluding paragraph of 
the judgment of Chief Justice Van der 
Meulen. The result is that Sunmonu 
must be taken to have got in consis¬ 
tently with .a native title and to have 
got in on behalf his brother and sisters 
and the family generally. 

In that state of things no Statute of 
Limitations could render any assistance 
to the appellant, there is no evidence 
about acquiescence, and the result is 
that their Lordships do not feel them¬ 
selves able to disturb the judgments of 
the Court bolow, which are unanimous. 

Their Lordships will therefore humbly 
advise His Majesty that this appeal 
should bo dismissed. As the respondent 
has not appeared thoro will bo no order 


as to costs. 

D.D. 

Solicitors for 
Jones and Co. 


Appeal dismissed. 
Appellant — Lawrence, 


Respondents— Ex yarle. 
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(From Trinidad and Tobayo.) 

21st July 1927 

Viscodnt Haldane, Lords Atkinson, 

iBLANESBURGH, DARLING, AND * 

Warrington op Clyfee. 

Royal Bank of Canaria— Appellant. 

v. 

Joseph Salvatori —Respondent. 

Privy Council Appoal No. Ill of 1926. 

(a) Contract Act, S. 124 —Contract of gua¬ 
rantee—Guarantor undertaking to pay credi¬ 
tor certain sum if creditor would continue to 
deal with debtor—Creditor not continuing to 
deal—Guarantor *j not bound to fulfil the 
contract. 

A contract of guarantco provided; " In con¬ 
sideration of tho Royal Bank of Ca uda, agree¬ 
ing to contlnno to deal with Antoni Brothoru, 
heroin roforred to as " tho customor,” in tho 


way of its businsss as a Bank, bo undersigned 
hereby jointly and severally guarantee payment 
to the Bank of tho liabilities which the custo¬ 
mer has incurred or is under or may incur or 
be under to tho Bank, whether arising from 
dealing between the Bank and tho onstomeror 
from other dealings by which the Bank may 
become in any manner whatsoever a creditor of 
the customor.” The Bank failed to perform 
thei r covenant in that they did not continue to 
deal with the firm as their customer in the way 
of thoir business as a Bank. 

Held : that tho guarantor also was not bound 
to perform that coveuant by reason of this fai¬ 
lure: The River Wear Commissioners v. Adam¬ 
son, 2 A. C. 734, Rel. on. [P 274’C 1/2] 

(b) Deed—Construction — Intention must be 
seen. 

The principles of construction of statutes on 
which the Courts of Law aot in construing 
instruments i • writing—and a statute is an ins¬ 
trument in writing—are that in all cases tho 
object is to sec what is the intention expressed 
by the words used. But where tho language is 
imporfect, and it is impossible to know what 
the intention is without inquiring further, tho 
circumstanoes with referenoe to which the 
words woro used should be looked to. 

[P 274 0 2] 

F. P. M. Schiller and II. G. Robert¬ 
son —for Appellants. 

D. 31. Pritt and W. Lewis —for Res¬ 
pondent. 

Lord Atkinson.—This is an appeal 
from the judgment of the Supreme Court 
of Trinidad and Tobago, dated 24th Feb¬ 
ruary 1926, dismissing with costs an ac¬ 
tion brought by tho appollants against 
tho respondent upon a guarantee signed 
by tho lattor and iated 23rd March 1921', 
to recover the sum of $5 000, or £1,041 
13s. 4 d., its equivalent in sterling. • 

By an order of tho Supreme Court, 
dated 21st Juno 1926, final loavo to ap¬ 
peal to His Majesty in Council was 
granted to tho appollants. 

‘ The 'appellants at all material time9 
wero and are Banking Corporation rogi9* 
tered in Canada with a Branch at Port of 
Spain, Trinidad. Tho respondent was and 
is a merchant carrying on businoss at 
Port of Spain, and at the dato on winch 
tho said guaraotco was given was the sole 
partner of the firm of Salvatori Scott A 
Company. Antoni Brothers at all mate¬ 
rial times woro a partnership firm carry¬ 
ing on businoss, intor alia, as cocoa mor 
chants at Port of Spain. Tho firm oon; 
sistod of throo brothors named Antoni 
and a fourth partnor named Roque 
Antoni. This firm was distinct f»om 
Antoni Hormanous, a partnership carry¬ 
ing on businoss in Venezuela, as was so 
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found by His \ onour Mr. Justice Adrian 
Clark, who tried tlie action. 

This firm of Antoni Brothors was, in 
March 1921, heavily indebted to their 
bankers, the appellants, on two separate 
accounts: the first, their current account, 
on which they wore indebted in the sum 
of $1,592 63, and the second, a loan ac¬ 
count, upon which they were indebted in 
the sum of $57,000. In respect of this 
latter indebtedness the bank held as a 
security two promissory-notes of the firm, 
dated respectively 6th March 1920 and 
23rd July L920, for tho respective 
amounts of $10,000 and $17,000. 

It was not questioned in the argumont 
before tho Board that during the year 
1920, if not before, tho firm had obtained 
from their bankors, tho appellants, large 
advances of cash on credit, to enablo them 
to purchase quantities of cocoa to carry 
on their trade or business of dealers in 
that commodity 

In the winter of 1920-21 tho market 
for cocoa in Trinidad simply collapsed, 
entailing upon this firm losses so heavy 
as to threaton bankruptcy. To add to 
their misfortune, the appellants, near 
the end of the year 1920, ceased to make 
advances to tho firm, as they had thore- 
toforo done, to onablo thorn to carry on 
their trade, with the result that the firm 
had no capital to carry on their business, 
and wore practically insolvent. 

They hold, no doubt, at this period 
documents of title to quantities of cocoa 
shipped by them, and were entitled in 
respect thereof to robates on freight 
amounting, in the whole, to about $3,000. 
They wore also entitled to an equity of 
redemption in a certain house worth 
$1,000. Thoso two pieces of proporty 
constitute tho entire assosts of tho firm. 
Both wore transferred by them to the 
apppollant bank as socurity for the debts 
they owed to that institution. The firm, 
from about the end of tho year 1920, had 
owing to their complete lack of capital 
and their insolvent condition, practically 
ceased to attempt to carry on their busi* 
noss of coooa dealers, so that it had be¬ 
come quite obvious that, unless they 
could obtain financial assistance in tho 
shape of advances of capital, they would 
never bo able to rogain to any extent 
their formal commercial position, and 
would bo forced to summon a meeting of 
their creditors. The instrument of gua¬ 
rantee is, with tho exception of tho last 

19 27 K/35 
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clause of it, a priutod document It is 
under seal, and is signed by tho guaran¬ 
tor under tho name and style ol Salvatori 
Scott & Co. 

Before dealing with the construction 
of its language, it is noce9sar> to consider 
the condition of things out of which it 
sprung, and tho objects apparently desig¬ 
ned by tho parties to it to bo effected by 
it. The manage! - of tho hank at the date 
of this guarantee was one Jerrarn Cou- 
noll. He coasod to ho manager in Janu¬ 
ary 1923, when ho went to reside in New 
York. He was examined in tho latter 
city on commission on 25th August 1925. 
While he was managor a gentleman 
named Herman Paul Urich was assistant 
managor He succeeded Mr Connel as 
managor, and was examined as a witness 
at the trial on behalf of the bank For 
some reason not avowed or even sug¬ 
gested, neither Jean Mario Antoni, the 
principal partner in tho firm, nor tho 
member of the firm who signed the deed 
of guarantee, was called as a witness, 
though both wero apparently available 
hut the accountant of the firm, one John 
Anthony Antoni by name was examined 
as a witness at the trial. (The judgment 
thon discussed the evidence of several 
witnesses and proceeded ) Before deal¬ 
ing with tho construction of the language 
of tho guarantee deed, it would ho well 
to point out that if tho construction of 
it, for which tho appellants contend is 
its true construction, tho engagement in¬ 
to which the guarantor entered was reck¬ 
less and improvident to the last degree- 
Antoni Brothors assigned to the hank all 
their local assets They wero stripped 
bare of all property, yet tho guarantor 
bound himself to pay to the hank $5,000 
per annum for eight years—$40,000 in 
all—and failed to obtain from the bank 
any oontract to give to tho firm the 
advances on credit which were obviously 
the only means by which it could be 
hoped that tho firm could recapture its 
former business and perhaps ultimately 
become solvont. The payment of the 
$40,000 would have still loft the firm a 
debtor to the hank to a largo oxtont, and 
tho guarantor would huvo failed to gain 
for the firm the benefit he plainly desired 
to secure for them. 

It is only necessary to sot out ab 
length tho first and last clauses of this 
deed of guarantee They wore as fol¬ 
lows: 
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To the Royal Bank of Canada. 

In consideration of the Royal Bank o* 
Canada agreeing or continuing to deal with 
Antoni Brothers, herein referred to as "the cus¬ 
tomer" in the way of its business as a bank, the 
undersigned hereby jointly and severally 
guarantee payment to the Bank of the liabilities 
which the customer has-incurred or is under or 
may incur or be under to the bank, whether 
arising from dealing between the bank and the 
customer or from other dealings by which the 
bank may become in any manner whatsoever a 
creditor of the Customer; including in such 
liabilities all interest, computed with quarterly 
or other rests according to the bank’s usual 
custom, charges for commission and other ex¬ 
penses, and all costs, charges and expenses 
which' the bank may Incur in enforcing,or ob¬ 
taining payment of any such liabilities^ (the 
joint and several liability of the undersigned 
hereunder being limited to the sum of forty 
thousand dollars without interest). 

And the undersigned agree that the bank 
may refuse credit, grant extensions, take and 
give up securities, accept compositions, grant 
releases and discharges, and otherwise deal with 
the customer and with other parties and securi¬ 
ties as the bank may see tit, and may apply all 
moneys received from the customer or others, 
or from any securities upon such part of the 
customer’s indebtedness as it may think best, 

without prejudice to or in any way limiting or 
lessening the liability of the undersigned under 
this guarantee effect. 

And the undersigned specially waive and re¬ 
nounce any benefits of discussion and division. 

And it is further agreed and it is a part of 
the guarantee herein contained that we under¬ 
tike that the amount of $5,000 (five thousand 
dollars) will be paid yearly commencing on the 
1st March 1922 on the debt of Antoni Bros., 
herein guaranteed, and we make ourselves res¬ 
ponsible to tho bank for the said yearly pay¬ 
ments up to tho amount of our guarantee of 
$40 000 (forty thousand dollars) without in¬ 
terest. It is understood that as long as the 
torms of this guarantee are fulfilled, artd an 
long as no action is takon by the firm of Antoni 
Bros, or any of tho partners which would be 
prejudicial to the interest of the bank in con¬ 
nexion with tho advanoes which they have 
received from tho bank, and as long as no legal 1 
action is taken against them by any of the other . 
creditors, that no legal aotion will be t^iksm 
against tho firm of Antoni Bros, by the bank, 
but nothing heroin contained shall prejudioe 
the bank in regvrd to aoy claim they may have 
against the firm of Antoni Bros, in respect of 
anv interest or any other moneys owing to thorn 
by the said firm over and above tho said sum of 
$4O,OC0 (forty thousand dollars). 

Sealed aud dated Port of Spain, Trinidad, the 
23rd 'MaVch 1921 A. D. 

Thoir' Lordships do not think that tho 
language) of this dood is so ambiguous 1 aS 
tho appellants contend that it is, but if it 
be so, then they think that the key to its 
consfrrtfGtion is that laid down by Lord 
Blackburn, The River Wear Commts- 
eioners v. Adamion (1) 2 A. C. 734, at 


p. 763. In the report he expressed him - 
self thus : 

• . . though no doubt the principles of 

construction of statutes laid down by this House 
in the present case must have an important 
effect on those who have to construe that or any 
other enactment. My Lords, it is of groat im¬ 
portance that those principles should b6 ascer¬ 
tained ; and I shall therefore state, as precisely 
as I can, what I understand from tho decided 
cases to be the principles on which the Courts 
of law act in construing instruments in writ¬ 
ing ; and a statute is an instrumeut in writing. 
In all cases the objoct is to see what is tho in¬ 
tention expressed by the words used. But from 
the imperfection of language, it is impossible 
to know what that intention is Without inquir¬ 
ing further, and seeing what the circumstances 
were with reference to which the words were' 
used. ... 

Adopting that rule of construction, it 
is impossible, in their Lordships' view, 
having regard to the circumstances out 
of which the deed of guarantee arose and 
in reference to which its language was 
used, to suppose that what was intended 
was that these broken and insolvent tra¬ 
ders, the firm, should get no help from 
the bank beyond leaving their account 
open, merely continuing to- carry the 
liability, as Connell phrases it. The 
learned Judge, Mr. Justice Adrian Clark, 

said that the words * • 

continuing to deal with Antoni Brothers in the 
way of its business as a bank must involve some 
bona-fide fresh transaction between tho parties. 

Their Lordships concur with him in 
this view. They think it is impossible 
to confine these words to merely keeping 
tho account of this firm open, that is, 
merely receiving payment from anyone 
who chooses to pay in money to tho bank 
to the firm's credit. The deed really 
contains two covenants or contracts, one 
being tho onsideration for the other, tho 
first covenant being that if the hank con¬ 
tinue to deal with the firm as thoir cus¬ 
tomer in tho way of its business as a 
bahk, the guarantor will pay to tho bank 
the $40,000 at the times and in the man¬ 
ner specified and do theothor things he 
has undertaken to do. The hank have 
failed to perform thoir covenant, they 
have not continued to doal with tho firm 
as thoir customer in tho way 6f their 
business as a bank. The guarantor has ' 
not rocoivod tho consideration, i. o., tho 
whole of the consideration upon which 
his covenant was based. Ho is tlibrofore 
not bound to perform that covonant by 
reason of this failure. Tho appeal, there¬ 
fore, it* their Lordships' opinion, fails. 
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and should bo dismissed with costs, and 
they will humbly advise llis Majesty 
accordingly. 

U.D. Appeal dismissed. 

Solicitors for Appellants Ashurst, 
Morris, Crisp <fc Co. 

Solicitors for Respondent —Slaughter 
and May. 
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juviici.il enquiry or at th<- least to communicata 
to the purchaser the information be had receive' 
and his intention to act thereon and give him 
an opportunity of stating bis case in answer 
thereto. i. J 'ioC2J 

Held. : that no such enquiry was contoni 
plated that the vendor was exercising a merely 
administrative function and was entitled to 
form an opinion on such materials as he him¬ 
self thought sufficient. [F 279 C 1] 

F. II Maugham and F. V. Smith f 
Appellant. 

H.Cunliife and A. A Cthuatt for 


(From Australia) 

4th July 1927. 

Viscounts Haldane and Sumner, 
Lords Siiaw and Darling, and 


Respondent 

Lord Warrington of Clyffe -By 

the Crown Lands Act, 1915, of South 

Australia it was provided (S. 9, xiii) that 

the Commissioner of Crown Lands might 

• 


Lord Warrington of Clyffe. 

George Richards Lau'er —Appellant. 

v. 

Francis Arnold Gillen Respondent. 
Privy Council Appeal No. L05 of L926 


authorize any person to take possession 
of lands, messuages, or tenements belong 
iug to the Crown whereon any person is 
in unauthorized possession or occupation 
and to forcibly" oject every person them 
from. 


Deed — Construction — Principles. 

In construing a deed the Court .->hould cou* 
aider all the surrouuding circumstances, the 
position of the parties to the agreement, its 
subject-matter, and the apparent purpose and 
object thereof, and in particular the provisions 
to bo construed. D* -7^ C 2] 

At the conclusion of the War the Government 
of South Australia was faced with the problem 
of dealing with numbers, of discharged soldiers, 
and determined to make provision for the 
settlement of such men on uuo.eupied Crown 
lands and for advances out of public funds to 
men so settlod. Cl* 27b C Ij 

The respondent, a discharged soldier, who 
had some training on a Government training 
farm, by a letter applied for a grant of the 
lauds in question, llis application was granted, 
lie later on accepted an agreement o\er the 
land which was to bo for a term of (>0 years, and 
thereby the vendor agreed to sell and the pur¬ 
chaser to purchase *tho laud as -therein des¬ 
cribed. One of the conditions in the agree¬ 
ment was : " If at any time within the period 

of teu yoars from the date of this agreement the 
vendor is satisfied on such ovidence as he deems 
sullioient that by reason of incoinpctency or 
personal disability the purchaser is incapable 
of managing the said land with advantage to 
himself or that the purchaser has neglected to 
work the land satisfactorily or has been guilty 
of serious misconduct during his occupation 
thereof, the vendor by notice in writiug given 
to the purchaser may determine this agreement 
upon and subject to such terms and conditions 
as the vendor thinks fit (and) upon the expira¬ 
tion of three months from the giving of such 
notice tho agreement and the right of the pur¬ 
chaser to complete tho purchase and possession 
of the said land shall oeaso and determine and 
he void, anything in this agreement to the 
contrary notwithstanding." [P 276 C l, I* 27701] 

It was contended that beforo deciding to- 
terminato tho agreemont it was incumbent upon 
the vendor to institute some judicial or quasi 


Early in May 1923, tho appellant, as 
Commissioner, purporting to act under 
tho aforesaid statutory power authorized 
certaiu constables to . take possession of 
the lands now in question and to forcibly 
oject tho respondent therefrom ; they 
took possession of such lands accordingly 
and ejectod the respondent therefrom. 

Shortly afterwards the respondent, as 
plaiutitl, instituted the present action 
against tho appellant as defendant, claim¬ 
ing damages for the entry and ejectment, 

alleging that it was wrongful. 

The appellant pleaded the above men 
tioned statute, allegiug that the respon¬ 
dent was in unlawful possession or oc¬ 
cupation of the lands in question. 

Tho question, then, is whether tho res¬ 
pondent at the time of his ejectment 
therefrom was in unlawful possession cr 

occupation of the lands. 

The action was tried on the question oi 
liability only by Pool, J., who by his 
judgment dated 17th April 192*4, decided 
in favour of tho respondent. < 4 

On appeal to the Full Court this judg¬ 
ment was reversed by Murray, C. J., • 
Angus Parsons, J., and Napier, J., who 
by their judgment dated 12th August 1924 
allowed tho appellant’s appeal and ordered 
tho respondent to pay the costs of the 

action. * 

The respondent appealed to tho High 

Court of Australia, who, on 17th Decom-i 
her 1923, by a majority (Higgins, J , dis¬ 
senting), allowed tho appeal with costs* 
and restored tho judgment of Pool, J. 
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The present appeal is brought by spe* made a formal application for the grant 
cial leave of His Majesty in Council, the to him of an agreement over the land, 
appellant undertaking to pay the respon- The agreement is dated 1st Maroh 1919, 
dent’s costs of the appeal as between soli- the day on which the probationary period 
citor and client in any event. expired, but it was not actually sealed by 

There has thus been a very considera" the Minister or signed by the respondent 
hie difference of opinion in the Courts of until 26th February 1921. It was^treated 

the State and Commonwealth and even before this Board as common ground that 

those Judges who came to a conclusion ^ or purposes of construction and effect 

favourable to one side or the other were date of the agreement is 1st Maroh 


by no moans unanimous in their reasons 
for their decisions. 

At the conclusion of the War the 
Government of South Australia was faced 
with the problem of dealing with 
numbers of discharged soldiers, and deter¬ 
mined, amongst other things, to make 
provision for the settlement of such men 
on unoccupied Crown lands and for ad¬ 
vances out of public funds to men so 
settled, and for this purpose obtained the 
passing of the Discharged Soldiers’ Settle¬ 
ment Act, 1917, and subsequent amend¬ 
ing Acts. The administration of these 
Acts was entrusted to the Minister of 
Repatriation, a corporation solo created 
by the Act of 1917. 

The appellant at all material times 
hold the two>onicos of Commissioner of 
Crown Lands and Minister of Repatria¬ 
tion. 

It is obvious that for the sucoess of 
such a scheme two main objects were in 
view—-the proper cultivation and de¬ 
velopment of the land and the advantage 
of the men settled thereon. Superinten¬ 
dents and inspectors were appointed 
whoso duty it was to inform thomselves 
of the conduct and prospects of the sett¬ 
lers and to report thereon to the Minister. 

The respondent, a discharged soldier, 
who had had some training on a Govern¬ 
ment training farm, by a letter dated 9th 
February 1918, applied fora grant of the 
lands in question, and on 25th February 
1918, he was informal by lottor of the 
Minister that his application was granted 
and of the conditions on which the land 
would bo held. Excopt that the letter 
stated that for the first twolvo months his 
oocupanoy of tho land would bo strictly 
probationary, it is mnnecessary to set out 
its terms, inasmuch as they woro embo¬ 
died in $he formal agreement to be pres¬ 
ently mentioned. 

Tho respondent appears to have boon 
let into possession of tho lands on 1st 
Maroh 1918. On 25th April 1920, he 


1919. 

The agreement purports to be made 
between the Minister of Repatriation of 
and for the State of South Australia 
contracting for and on behalf of His 
Majesty the King (thereinafter called the 
vendor) of the one part and the respon¬ 
dent (thereinafter with his executors, 
administrators and assigns called the 
purchaser) of the other part. It may be 
observed in passing that it is clear from 
the contract that in every passage mate¬ 
rial to the case “the vendor” means the 
Minister and not His Majesty himself. 

The agreement was to be for a term of 
65 years, and thereby the vendor agreed 
to sell and tho purchaser to purchase the 
land as therein described for £ 2,106, 
subject to a reservation of minerals. 

It is desirable to set out the provisions 
for payment of purchase money and 
interest. They are as follows: 

3 The purchaser shall pay the said purchase 
money and interest thereon by instalments as 
follows: 

(i) No instalments shall bo payable for the 
first year of the term of this agreement. 

(ii) During the succeeding four years of the 
term of this agreement tho purchaser shall pay 
interest on tho said purchase-money at the 
following rates. 

For tho second year at tho rate of £2 10s. per 
cent., for tho third year at tho rato of £3 10s. 
per cent., for tho fourth and fifth years at. tho 
rato of £5 por oont. per annum. 

Such interest shall bo payable by equal half- 
yoarly instalments of £26 6s. 6d. during the 
second year, of £36 17s. Id. during tho third 
year, and of £62 13s. during the fourth and fifth 
years of tho said torm, such instalments to be 
paid on tho 31st and 28th days of the month of 
August and February respectively in each year. 

(iiij During tho remainder of tho term of 
this agroomont tho purchaser shall pay tho said 
purchaso-moncy and interest on tho balance 
thereof for tho time boing unpaid at tho rate of 
£5 per oont. por annum.; by half-yearly instal¬ 
ments of £56 10s. lid., such instalments to bo 
paid on tho days of tho months lastly horein- 
liofore mentioned in each and every year until 
tho whole of tho said purchase-money and 
i nterest shall have been paid. # 

Then follow certain conditions as to 
residence, the proper cultivation * and 
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Ainprovement of the land, and othoi 
matters not material to be sot forth in 
detail. 

Cl. 22 is as follows: 

If at any time within the period of ton years 
from the date of this agreement the vendor is 
satisfied on such evidence as ho deems suihcieut 
that by reason of incompetency or personal 
disability the purchaser is incapable of managing 
the said land with advantage to himself or that 
the purchaser has neglected to work the land 
satisfactorily or has been guilty of serious mis¬ 
conduct during his occupation thereof, the veu- 

• dor by notice in writing given to the purchaser 
may determine this agreement upon and subject 
to such terms and conditions as the vendor 
thinks fit [and] upou the expiration of three 
months from the giving of such notice, this 
agreement and the right of the purchaser to 
complete the purchase and to possession of the 
said land shall cease and determine and be void, 
anything in this agreement to the contrary not¬ 
withstanding. [The insertion of “and” though 
not in record, seems necessaryJ. 

After a provision in Cl. 23 for return 
in the event of surrender or forfeiture of 
instalments of purchase money already 
paid and for certain allowances for im¬ 
provements, Cl. 24, so far as it is mate¬ 
rial, is ae follows: 

And it]is hereby declared that if an) of th^ 
instalments Lereby reserved shall i>o uupaid and 
in arrear for more than six months after the 

* day whereon the same is hereby made payable 

the purchaser having had at least three months 
previous notice in writing demanding its pu>- 
ment this agreement may be cancelled by the 
vendor . . . and the vendor may thereupon 

insert a notice in the Government Gazette de¬ 
claring this agreement to be forfeited aud such 
notice appearing in the Government Gazette 
shall in all Courts aud elsewhere and under all 
circumstances be taken to bo conclusive evidence 
that this agreement has boon legally cancelled 
and forfeited. 

The respondent never paid any of the 
instalments of interest payable under 
Cl. 3 (ii) of the agreoinont, and on 21st 
December 1921, there remained due the 
following, viz.: 

The payment due on 3lst August 1920, 
£26 6s. 6d ; that duo on 28th February 
1921, £26 6s 6d., and that duo on 31st 
August 1921, £36 17s Id. It will be 
observed that of these payments the first 
two only were then six months in arrear. 

On 2lst December 1921, the Assistant 
Secretary for Lands wrote and sent to the 
respondent the following letter: 

1 am directed by the lion. Commissioner lor 
Crown ljands to advise you that it is intended 
to cancel Soldiers’ Acquired Agreement No. 30 
and to re-offer the land unless all arrears .ire 
paid within two months from this date. 

In the ovont of forftfituro taking place as in- 
• dicated, you will be liable i for payment of 
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amounts due up to the date of actual ■ .ineclla* 
tion. 

Payment due 31/8/20 ... £2G Os, C d. i and 

28/2/21 ... £26 6 s.Od. > interest 
" 31/8/21 ... 130 17s. Id.) thereon. 

Agreement No 30 is the agreement in 
question. 

After some correspondence the Secre¬ 
tary for Lands on loth November 1922, 
wrote to the respondent a letter in which 
he informed him that the agreement hail 
been cancelled and the land was then 
Crown land and would he dealt with at. 
an early date. 

In the Government Gazette of 7th 
December, 1922, there was published the 
following notice dated 6th Decembei 
1922: 

Notice is hereby given that the lease and 
agreements mentioned and described at the foot 
hereof have been cancelled by the Commissioner 
of Crown Lands in terms of S. G3, Crown Lands 
Act, 1015 and are hereby declared forfeited. 

(Signed) Geo. R. Laffer, 

Commissioner of Crown Lauds and Immigration 

There then follows a reference to the 
agreement in question and the words 
‘non-payment of arrears/' 

Finally, to complete this part o( the 
story, on 22nd December 1922, the 
appellant, as Commissioner of Crown 
Lands, signed a notice addressed to the 
Registrar-General and expressed to he 
given, in pursuance of S. 94 of the Real 
Property Act, 1886, that the Crown lease 
therein mentioned, being the agreement 
in question, had been lawfully and wholly 
determined 

This notice was sent to the Registrar- 
Goneral on 9th January 1923, and on 
17th January 1923 a memorial theieof, 
as provided by S. 94 above mentioned, 
was duly entered in the Register of Crown 
Leases as provided by S. 94 above men* 
tioned, by being (indorsed on the copy 
of the* agreement tiled in such register 
as provided by S. 93 of the same statute. 
S. 94 is in the following terms : 

Tho Rcgistr.ir-Gtiuor.il on receipt of notioe 
from tho Commissioner ol Crown Lands that 
any Crown lease has been lawfully forfeited or 
determined in whole or in part, shall make an 
entry to that effect in the Register of the Crown 
Leases, and such forfeiture or determination 
shall thereupon have efleet. 

On 11th January 1923, tho appellant, 
having been informed by the respondent's 
solicitors that in their opinion the notioe 
of cancellation was not in order, consulted 
the Crown Solicitor, and was advised 
that it would be unsafe to roly on the 
document of 21st December 1921, either 
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as a notice in writing demanding pay¬ 
ment within Cl. 24 of the agreement or as 
a notice in writing within the meaning of 
Cl. 22. He thereupon sent the respondent 
the following notice : 


The Minister ol Rep itriation of and for th e 
State of South Australia for aud ou behalf cff 
H. M. King George V hereby gives you 
.notice that he is satisfied upon evidence which 
he deems sufUcient that you have neglected to 
work satisfactorily the land which by agreement 
for sale and purchase No. SO. Register Book, 
Vol. 045, fo. 10, you have agreed to purchase, 
namely, block 372. in the Hundred of Wong- 
yarra, and block 340 in tho Hundred of 
Gregory, and the said Minister accordingly 
hereby determines the said agreement, and gives 
you notice that, upon the expiration of three 
months from the giving of this notice, the said 
agreement aud your right to complete the 
purohaso and to possession of the said land will 
oease and determine and be void. 

Dated the 24th dav of January 1023. 

(Signed) Geo. R. I-afler, 
Minister of Repatriation. 

To Francis Arnold Gillen. 


This notice was duly posted, addressed 
in accordance with the provisions in that 
behalf of the agreement, and was regis¬ 
tered at tho post office. The respondent 
refused to take it in, and it was ultimately 
feturnod through tho dead letter office-. 

• After the three months had expired the 
appellant, as already mentioned, caused 
possession to he taken of tho land, and 
ejected the respondent thorefrom 

On these facts the appellant makos 
the following submissions : 

1. That the letter of 2Lst December 
1921’ was a sufficient three months' 
notice in writing demanding payment of 
the arrears and that as default was made 
in such payment he was, as vendor, justi¬ 
fied in cancelling the agreement which 
was accordingly lawfully forfeited or 
determined. 

2. That whether it was so or not such 
forfeiture or determination had effect 
under S. 94 of tho Act of 188G upon the 
entry above mentioned being made in tho 
Register of the Crown Leases pursuant to 
tho notico of 22nd December 1922. 

3. That whether tho agreement hold 
already doterminod or not it was so deter¬ 
mined at the expiration of three months 
from tho date of tho notice of 24th 
January 1923. 

4. That if he establishes any one of 
these submissions the respondent was om 
1st May 1923 in unauthorized possession 
of tho land in question and his ejootment 
therefrom was justified by 8. 9(xiii) of 
the Crown Lands Act, 1915. 


As the appellant’s final proceeding# 
were based upon the provisions of Cl. 22 
of the agreement and the notice of 24tli 
January 1928 their Lordships propose to 
deal with this point first. 

The contention of the respondent on 
tbis point is that before deciding to termi¬ 
nate the agreement it was incumbent 
upon the appellant to institute some 
judicial or quasi-judioial enquiry, or at 
the least to communicate to the respon¬ 
dent the information he had received and 
his intention to aot thereon and give him 
an opportunity of stating his case in 
answer thereto. 

The question is entirely one of con¬ 
struction, and in common with all such 
questions can only be properly answered 
after a consideration of all the surround¬ 
ing circumstances, the position of tho 
parties to the agreement, its subject- 
matter, and the apparent purpose and 
object thereof, and in particular of the 
provisions to be construed. 

In tho present case the transaction to 
whioh the agreement related was effected 
under the provisions of Acts of Parliament 
specially passed for the purpose of provid¬ 
ing for discharged soldiers and in parti* 
cular by settling them on unoccupied 
lands for the twofold purpose of develop¬ 
ing such lands and .at the same time 
affording *to tho soldier settlors the 
opportunity of making good iu life 


Tho administration of the Acts was on- 
rusted to a special Minister called the 
linister of Repatriation who was, of 
aurse, responsible to Parliament for his 

onduct in tho matter. 

The clauso in quostion was inserted in 
tie agreement in pursuance of an impo- 
itivo regulation made under the Acts in 
uestion and having tho force of an Act 
f Parliament : see Record, p. 169. 
iegn. 13 (h). 

It is obvious that the authorities 
antemplated that amongst the more oi 
iss experimental casos thero would be a 
umbor of failures, and its seems not un* 
sasonablo to conclude that they intended 
3 put into the hands of the responsible 
linister means whereby such oases might 
o readily doalt with, and, if neoessary, a 
•esh start made. 

Turning to tho words of the clause: it 
i provided that tho power in quostion 
iay bo oxercisod by tho vendor, viz., t le 
linister acting on behalf of His Majesty 
i v;~r. nnlv renditions are that 


i 
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it must be exercised within the first ton 
years, and that the vendor is satisfied on 
such evicDica' as he deems sufficient 
that one or the other of the specified 
grounds exists There is nothing in the 
words used to suggest as essential to the 
satisfaction of the vendor any ‘particular 
form of enquiry, judicial or otherwise. 
It may fairly he assumed that those who 
required the clause to bo inserted in every 
agreement of the kind were well aware 
that the vendor would bo assisted by 
officers whose duty it would he to ascer* 
tain and report to him the conduot and 
prospects of the soldier settler, and that 
he would thereby be furnished with evi¬ 
dence which he might well deem sufficient 
| to enable him to form a judgment. Merely 
to inform the person affected of what was 
in contemplation would bo useless unless 
he was also given some particulars of the 
inform ition on which the vendor proposed 
to act and to give such information, if it 
consisted as it probably would, ‘of reports 
from the Minister's officers, would render 
their position impossible, and the know¬ 
ledge that such might be the result would 
tend to defeat the object with which they 
were appointed, viz., tbo obtaining of 
honest and true reports. Their Lordships 
agree with Higgins, J., in thinking 

that nothing is further from the intendment 
of this clause than a judicial or quasi judicial 
•enquiry. 

They also agree with the following 

passage in his judgment : 

The power is confined to the first ten years, as 
years of probation; the contract is one in which 
the chief object of the vendor is to benefit the 
purchaser because the purchaser is a man who 
has served the country in the Great War ; the 
facts of which the Ministor is to be satisfied in¬ 
volve issues of such a character as might lead.to 
endless debate ; and .the Minister as adminis¬ 
trator is under a duty to other returned soldiers 
to see that .he first holder is not blocking them 
without advantage to himself and under a duty 
to the • State to see that its generosity is not 
wasted. 

In their Lordships' opinion the cases 
referred to in argument have no bearing 
on the present case. The vendor is under 
this clause exorcising a merely adminis¬ 
trative function, and is entitled to form 
an opinion on such materials as he him- 
Iself thinks sufficient. 

There is no suggestion that tbe appel¬ 
lant in the present case acted otherwise 
than in absolute good faith. 

There appears at p. 23 of the Record at 
line 21 a passage of the appellant's evi¬ 
dence in which ho gives a gene*-al doscrip* 
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tion of the materials before him, and 
this sho.vs that he acted with great care 
and deliberation. 

On the whole their Lordships are of 
opinion that on this point the appellant 
is entitled to succeed 

The Board having come to this con¬ 
clusion, it may he said tbat a decision on 
the other points is unnecessary. But 
they have been argued and various opi¬ 
nions thereon have been expressed in the 
Courts below, and their Lordships there¬ 
fore think it right to state their own 
views upon them. 

On the first point their Lordships have 
no hesitation in saying that the letter of 
tlie 2Lst December ,L92l, was not a suffi¬ 
cient'demand in writing within Cl 24 of 
the agreement. It was, moreover, open to 
other attacks : it only purported to give 
two months for payment instead of three, 
one of the three sums or default in pay¬ 
ment of which cancellation was threa¬ 
tened was not six months in arrear, and 
no distinction was made between it and 
the other sums, so that if the letter was, 
in fact, a demand, it would require pay¬ 
ment of a sum to which tbe clause did 
not apply at all Counsel or the appel¬ 
lant hardly pressed his submission on this 
point. 

As to the etlect of S. 91 this is a more 
difficult question, but their Lordships are 
of opinion that the appellant’s contention 
is correct. The Registrar is directed to 
make the entry in the register by which 
etlect is given to the forfeiture or deter¬ 
mination on receipt of the notice from 
the Commissioner that the Crown lease 
in question has been lawfully forfeited. 
In this respect the Crown lease is placed 
in a different position from that occupied 
by an ordinary lease In this case the 
lessor, seeking to have registered the fact 
of re-entry, has tj prove the fact, and 
that it has taken place in manner pros¬ 
cribed by the lease to the satisfaction of 
the Registrar. The Registrar is then to 
make an entry in the register, and tho 
estate of the lessee in the land is then to 
determine: soe Real*Property Act. L83G, 
S 126. 

If the view of the appellant is not 
correct, then the Crown is in a less 
favourable position than the ordinary per¬ 
son In the latter case when once bo has 
satisfied the Registrar and the necessary 
entry has been made in the register, tho 
validity of tho re-entry cannot be >f quos- 
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tioned, for the statute provides that the 
estate of the lessee in the land shall there* 
upon determine, whereas in the case of a 
crown lease, if the respondent is right, 
validity or otherwise of the forfeiture or 
determination might remain an open 
question until it should bo decided who* 
ther it was lawful or not. It is more rea¬ 
sonable to suppose that in this case the 
duty of deciding the point was cast upon 
tjie responsible Minister whoso view was 
to be taken as final so far as the register 
is concerned. The two oases would then 
he on the same footing, except only that 
in the one case the decision affecting the 
register would be that of tho Registrar in 
the other that of the Commissioner. 

The Judges in the Courts below who 
decided against the appellant on t iis point 
do so on the ground that tho forfeiture or 
determination which is to havo effect is a 
lawful forfeiture or determination. Their 
Lordships cannot agree with this view ; 
the forfeiture or determination is that 
above referred to viz., one which the 
Commissioner in his notice says has been 
lawfully effected. It may be worth noticing 
that this is apparently the viow taken 
by the Registrar, for in the endorsement 
on the agreement he says that it has been 
lawfully determined as appears by tho 
notice from the Commissioner. 
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It has lj6en suggested by the appellant 
that any hardship to individuals deprived 
of land by erroneous entries in the regis¬ 
ter is met by the provision in the Aot 
contained for compensation either by the 
person responsible for an erroneous entry 
(S. 203) or out of the assure uoe fund 
(S. 208). Beyond saying that there ap¬ 
pears to be something, in the suggestion 
their Lordships express no opinion on the 
matter, as tho point was not really be¬ 
fore them. In their Lordships' view, 
therefore, the appellant fails on his first 
point but succeeds on this second. As he 
also succeeds on the third point he estab¬ 
lishes his ease on the fourth. 

Their Lordships are therefore of opinion 
that this appeal should be allowed and 
the order of the High Court o$» Australia 
discharged, the order of tho Full Court of 
South Australia being thus restored. As 
to the costs of this appeal the appellant, 
pursuant to his undertaking, must pay 
the costs of the respondent as between 
solicitor and client. Their Lordships wilL 
humbly advise His Majesty accordingly. 

D.D. Appeal allowed. 

Solicitors for Appellant — Sutton r 
Ommanney & Oliver. 

.Solicitors for Respondent — Syrett k 
Sons. 
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